Ol U WISCONSIN
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Cliveal .. D‘LALJ'IU,L'

Coiplainant, . Case CLIV
. wo. 19932 .iP-453
Vs . . Decision wo. 13555-C

CIWY O L IOV Uall, and lubaluwe L. b.leliud,
Citief of lolice, ity of .:ilwaukee, .

-esponuents.

Cowln. o2 D Tad InC badoIlin'S FININGS OF FalT,
ddve CUWCLUSICH Ol Ledd £aio DEVISING BALJ.ILLIV'S ORDER

praminer .larvin L. Scinurke having, on January 5, 1976, issued
I'indings of ract, Conclusion of waw and Order, as well as liemorandum
ACCOnpanyiny same, in the above entitled matter, wherein the Lxaminer
concluded that the above named sespondents, in denying the above
named Conplainant the right to Le represented py tihe Professional
Policenen's Protective aAssociation of wilwaukee (PPPA) in a disciplinary
p’rocceding involving tne above named Complainant before a Board of
Inguiry estavlisieu within the liilwaukee Police Lepartment, had
interfered witn, restrained and coerced the above named Complainant
in the exercise of nis rights set fortn in Section 111.70(2) of the
.iunicipal wmploynent Lelations ikct (IIERA), and thereby committed
a proaivited practice within the meaning of Section 111.70(3) (a)l of
sibldy; and further wherein the Lxaminer ordered the Respondents to cease
and desist from refusing the Complainant the right to be so represented
and from giving effect to tiie decision of said Board of Inquiry
leading to a discipline of tihe Complainant, and in said Order the
rxaminer also ordered the .esponcents to expunge any reference to
such action from the employment records of the Complainant, to witn-
araw said uecision of tihe board of Inquiry, to make the Complainant
wnole for any loss of benefits suffered by him as a result of his
suspension, and to permit the Complainant, and any employe similarly
situated, the right to be represented by said Association in a hearing
before said soard of Inquiry with respect to the charges involved, or
in any other cuisciplinary hearing before said Board of Inguiry; and
thereafter the Lkespondents having timely filed a petition requesting
thie Commission to review the decision of the Examiner; and thereafter
tne lomplainant having filed a response to such petition for review;
anu tne Commission naving reviewed the entire record, the petition
for review anc tie response thereto, being fully advised in the
premises, and veing satisfied that the Findings of ract, Conclusion
of ‘naw and Urder, with Zccompanying rlemorandum, issued oy the Lxaminer
shoula ve affirmed;

L, PLUOLICWL, 1t is
CLWbRLD
Tuat, pursuant to Section 111.07(5) of the Wisconsin Statutes,
thne wisconsin wiployment Lelations Coruission hereby adopts the
Lxaiiner's lrincaings of ract, Conclusion of Law and Order, with
aCconpanyiang ienorandum, issued in tiie above entitled matter as its
¥indings of vact, Conclusion of iLaw and urdexr, with Accompanying
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..emoranuun, and, therefore, tlLe .espondents, City of liilwaukee, and
Larold ... vreier, Cuicf of Police, City of Milwaukee, shall notify
tl.e Wisconsin Lmployuent selations Commission within ten (10) days of

thie receiyt of a copy of tnis order as to what steps they have taken
to comply tnerewith.

Given under our hands and seal at tine
Lity of ..adison, Wisconsin tnis 6th
aay of iiay, 1976.

WISCONSIN EMPLOYLEWT AELATIONS COMusISSION

s Slavn ; c.nalrman

{ nerman Torosian, Cormissioner

\L—.\n \ Q(Tomm“. \

NN P Vs e

lioward S. .dellman, commissioner
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ssbainQRONUUL: o LCOHPINYTUG Utwhi. AFFIRLING EXALIWDR'S FINDINGS
OF Tl anw (_OuC,LUSI(.iC OF LAW sAlU WEVISING ELAIINER’S ORDER

ile bxawminer's becision:

i swamary of tihie Lxaminer's decision is set forth in the preface
to the Commission's Order anu need not pbe aetailed herein.

tihe Petition for :eview:

In their petition for review the nespondents contend that:

(1) “Yae Lxaminer committed a procedural error in denying the
wespondents' notion 1/ to amena the answer and to reopen the hearlng
to take evidence witl regard to the liistory of collective bargaining
vetween tne City ana the Professiocnal Policemen's Protective iassociation
of iLiilwaukee, nereinafter referred to as the PPPA, and to include the

collective vargaining agreement existing between the City and the PPPA
into tue record, and

(2) the cease and desist order issued by the Examiner, in effect,
was too broad, since the complaint alleged a prohibited practice with
respect to only one employe, the Complainant, and in that regard,
.espondents contend tnat the Examiner exceeded his jurisaiction and
deprived the Respondents of aue process of law in issuing an order
applicable to engloyes other than the Complainant.

burther, in tneir petition for review, the Respondents requested
a stay of tiie Ebxaminer's Order, oral argument before the Commission on
the petition for review, a reversal of the Examiner's Order, that the
Corualssion remana the proceeding to the kxaminer for the purpose of
orening tihe record and permitting tiie iespondents to file an amenaea
answer, as well as to provide the Respondents with an opportunity to
introuuce additional evidence. Iinally, the Kkespondents argue, sinould
tiue Conuwission not order the nearing to be reopened, that the Examiner's
vreer be wouified to limit the remedy only to the Complainant. Yhe
Complainant filed a response to tile petition for review in support
of tue Lxaniner's decision, as well as in support of tile bxaminer's
previous urder denying a wotion to reopen the hearing.

whe Lxaminer's urder vismissing the wotion to keopen.

‘e hearing nela vefore the Lxaminer was closed on liay 12, 1975.

Liie nearing toox less than two hours and the transciprt of the proceedings

was covered in <2 pages. After the examination of one witness, Counsel
for tne l.espondents indicated that e had no further witnesses and tiaat
iis only furtler reguest was that the Lxaminer take notice of the
provision of Cuapter 586 of tne Laws of 1511, as amended. 'The Examiner
grantea said request, and the nearing was closed with arrangements for
the filing of Lriefs on or before June 13, 1975, and the filing of
reply briefs on or wefore June 23, 1975. on June 13, 1975, the
sesponuents filed a motion with the Examiner, as well as an affidavit
in support thereof, wherein the kespondents requested the Lxaminer to
grant the .ecspondents leave to amena tiieir answer and to reopen tne
aearing to perwit the xespondents to introduce evidence in support of
the affirmative defeonse set forth in the groposed amended answer.

‘tae nature of the proposed areudment to the answer set forth that there

l/ vileu after the inearing had teen closed.
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was a collective Largaining agreement in affect between the City and the
EPP.., wuerein, as allcgec oy tue .espondents, the PPPA waived any right
tc assist complainant in the uearing before the Board of Inguiry. 7Thne
Counplainant opposeu tne motion as veing untimely and immaterial.

vn ..ugust &, 1575, the pxaminer issuea a formal Order denying the
motion on tue pasis that thic ilesponuents did not meet the tests for
reopening the .nearing as set fortl in Gehl Company (9474-G), 5/71,
in tiiat the evidence was not newly discoverea after the hearing.
Iurt..er, thwe gist of the Lxaminer's rationale was that the collective
waryaining agreenent entcred into on wmarcih 25, 1974, was in existence
at the time tne complaint was filea and during the course of the
acaring uerein.

Wwe agree with the Lxaminer's rationale in denying the motion to
reopen, anu therefore sustain such Order issued by the Examiner.
Ynerefore, we see no basis for remanding the proceeding to the kxaminer
for the purpose of reopening the nearing for receiving the amended
answer and/or furtier introduction of the additional evidence desired
to we introuuced oy the Complainants.

inhe Lxaminer's r'inal Order.

The full vrder of tne cxaminer as reflected in his decision reads
as follows:

"OURDL

Iv Is OkuLinku that the fespondents, City of :ililwaukee and
larold s. Ereier, their officers and agents, shall immediately:

1. Cease and desist from

a. iefusing to permit representatives of the Professional
Folicemen's Protective sssociation of silwaukee to
represent municipal employes in the recognized bar-
gaining unit of law enforcement employes in hearings
before Boards of Inguiry concerning the discipline
of sucih employes.

D. Giving effect to Urder iNo. 7106 of any other
decision made on tne pasis of the board of Inquiry
nearing neld on lL.arch 25, 1975 in connection with
the discipline of Thomas I.. Schmidt.

2. Take the following affirmative action whicih the bxaminer
finds will effectuate the policies of the Municipal
cvnployment nelations uct:

a. Lxpunge from the employment records of Tnomas i.
Scihniat any and all reference to actions taken oy
liarold A. Breier concerning charges neard by the
Board of Inguiry on iiarchh 25, 1975, to the extent
that such actions were taken on or after tiarch 25,
1975. '

D, Wwithdraw Order uo. 7106 and make Tnomas ii. Schmidt
wilole for any loss of pay or benefits he may have
suffered by reason of the suspension of Thomas i.
schmiat pursuant to Urder No. 7106.

c. Permit Wnomas :i. Schmidt and any employe similarly
situated representation by the Professional Police-
nen's Protective .ssociation of iilwaukee, or by any
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other labor organization representing such
nunicipal employe, in any rehearing before the
Board of Inquiry of the charges filed on or about
varch 14, 1975 or in any other disciplinary
hearing before the Board of Inquiry.

d. Wotify the ¥isconsin Umployment Relations Commission
in writing, within twenty (20) days following
the date of this Order as to what steps nave oeen
taken to comply lierewith."

It is to bLe noted that in Paragraph l.a. the Examiner ordered the
wesponcents to cease and desist from denying all employes in the law
enforcenent sargaining unit of representation kefore the Board of Inquiry.

Paragrapih 2.c. of the Uruer requires tie iUlespondents to permnit the
complainant and “any employes sinilarly situated" representation by tihe
P¥Pi. in any rehearing before the Board of Inquiry of the charges filed
on or about .larca 14, 1875, or in any other disciplinary uearing before
the Loard cf Inquiry.

because of tiie clarity of tiie issues raised Ly the petition for
review anu tuc response thereto, tite Commission inas determined that the
respondent's request for oral argument should be denied.

It saould e noted that the Uraer issued Ly the Lxaminer was vased
on tue recoru made vefore nim at the hearing on the pleadings filed prior
to tue close of the ucariny wvefore the hxaminer. Should any other law
enforcerent officer, or the indiviaual Complainant involved herein, become
involved in another hearing Lefore tne Board of Inguiry, and should said
soard of Inquiry not permit said law enforcement officer so involved to
ve represented by the PPPa, and shiould tiie PPPA or the particular officer
involved reguest that the Commission seek enforcement of the Order of the
wxaniner as affirmed herein, and snould the Respondents contend that in
an existing collective bargaining agreement the PPPA waived its right
to represent the officer involved, prior to seeking enforcement of the

instant Order, the Commission will hold a hearing to determine whether
there iias been sucih a contractual waiver of the right of representation.

vated at nadison, «isconsin this 6th day of tiay, 1976.
WISCOHLSTIN LeiPLOYMENT RELATIONS COMMISSION

by %w‘%\ﬁf'\

Slavney, Chairtan

serman 1‘orosian, Commissioner

nowarda S. Bellman, Comnmissioner

-5- No. 13558-C



