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STATE OF WISCONSIN
BEFORE THE WISCONSIN EMPLOYMENT RELATIONS COMMISSION

CHARLES KASPRZIAK, IWDIVIDUALLY AND AS :
A MEMBER OF THE JEFFERSON EDUCATION :
ASSOCIATION, ANLD THE WISCONSIN FEDERA- .
TION OF TEACHERS, AFFILIATED WITH THE :
AMERICAN FEDERATION OF TEACHERS,
AFL-CIO, Case III

No. 19210 MP-471
Decision No. 1369§-a

®e 39 se s» @

Complainants,

vs.

THE JEFFERSON BOARD OF EDUCATION,

Respondent.

ORDER GRANTING MOTION 1O AMEND COMPLAINT,
DENYING MOTION TO SET HEARING SOLELY ON
AMENDMENT AND HOLDING PROCEEDING IN ABEYANCE

The above-named Complainant having filed a complaint of prohibited
practices with the Wisconsin Employment Relations Commission on June 3,
1975; and the Commission having appointed Thomas L. Yaeger as Lxaminer;
and the Lxaminer, upon notice to the parties, having conducted a nearing
on the matter on June 26, 1975; and that during the course of said hearing
the parties joined in a motion to adjourn the hearing on the basis that
Complainant would process its previously filed grievance to tne Eoard
of Education step of the contractual grievance procedure and absent a
satisfactory resolution of the grievance therein it would be permitted
to invoke the arpitration procedure of said contract; and that arbitration
having been invoked; and that on or about December 1, 1975 an arbitration
decision having been rendered on tne aforesaid grievance; and that
on or about becember 15, 1975, the Respondent having filed a complaint
in Jefferson County Circuit Court of the State of Wisconsin seeking,
inter alia, a declaratory judgment pursuant to Section 269.56 of tne
Wisconsin Statutes voiding the aforesaid arbitration award as being
contrary to the collective bargaining agreement and exceeding the
arbitrators' authority; 1/ and on vecember 26, 1975 the Comglainant
herein having filed a ilotion to amend its complaint seeking enforcemert
of tae aforesaid arbitration award and an early hearing solely on the
issue of the awmendment; and the Examiner having considered the complaint
and Complainant's Motion and the Sunmons, Cowmplaint and venurrer filed
in support of said riotion and being satisfied that Complainant's iotion
to amend its complaint siiould be granted; and being further satisfieu
that the issues presented by Complainant's amendments herein and those
to pe adjudicated before the Circuit Court are essentially the sanue;
and being further satisfied that the instant proceeding should be held
in abeyance pending adjudication by the Circuit Court; anda keing further

1/ A copy of the Summons and Complaint and LUemurrer are attacied hereto
as Exhibits "aA", "B" and "(C".
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satisfied that Complainant's Motion to set an early hearing date on the
amendments to its complaint should be denied;

NOW, THEREFORE, it is
ORDERED

That the Motion to amend the complaint should be and the same
hereby is granted;

That the Motion to set early hearing solely on the issues presenteu
by said amendments at this time be, and the same hereby is, denied; and,

IT IS FURTHER ORDEREDL that the instant proceeding be, and the
same hereby is, held in abeyance until the Commission is notified that
there has been a final adjudication by the Jefferson County Circuit Court
of the State of Wisconsin of the issues now pending before it which
issues are in common with those raised by Complainant's amendments.

Dated at Madison, Wisconsin this J‘Bﬂﬂ?day of January, 19Y7e.

WISCONSIN EMPLOYMENT RELATIONS COLi4ISSION

Nt Py

G,
Thomas L. Yaege aminer
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JEFFERSON JOINT SCHOOL DISTRICT NO. 10, III, Decision No. 136938-a

MEMORANLUM ACCOMPANYING URDLR GRANTING MOTION YO
AMEND COMPLAINT DENYING MOTION 10 SLT HEARING SOLLLY
ON_AMENDMENT AND HOLDING PROCHLDING 1N~ ABEYANCE

The Complaint herein alleges, inter alia, that Respondent harassed
and took retaliatory action against Complainant including non-renewal
of his contract for previously filing a grievance pursuant to the
parties' collective bargaining agreement and, furthermore, that
Respondent has refused to process Complainant's grievance contesting
his non-renewal. At the hearing on said complaint, the parties agreed
to adjourn the proceedings indefinitely on the basis that Respondent
would proceed with processing said grievance including arbitration, if
necessary, and that subsequent to the conclusion of the grievance
proceedings the undersigned would be advised by Complainant what
action it desired be taken on the complaint.

The parties subsequently proceeded to implement their agreement
reached at the hearing and an arbitration decision was received on or
about December 1, 1975. Subsequent to receipt of said decision,
Respondent filed a complaint in Jefferson County Circuit Court pursuant
to Section 269.56 of the Wisconsin Statutes to set aside said award.

The Complainant herein filed a demurrer to said complaint contending

the Circuit Court lacks jurisdiction to entertain Respondent's complaint
and that an action is already pending before the Commission. Thereafter,
and on December 26, 1975, Complainant filed the instant Motion (1) to
amend the instant complaint seeking enforcement of the aforesaid
arbitration award (2) requesting the Commission to set an early hearing
solely on the issues presented by the amendment and (3) seeking the
Commission to direct Respondent to comply with said award during the
pendency of proceedings.

The undersigned is persuaded that the principal concern of this
Commission in dealing with Complainant's idotion is one of jurisdiction.
Complainant's motion to amend its complaint seeks enforcement of an
arbitration award pursuant to the provisions of Section 111.70(3) (a)5,
an action over which this Commission has concurrent and not plenary
jurisdiction. 2/ On the other hand, Respondent herein has brought an
action in Jefferson County Circuit Court to vacate said award, an action
that Respondent could not have initiated before this agency. 3/

It has been the Commission's position that in reviewing awards °
it will apply the standards set forth in Section 298.10, Wisconsin Statutes,
and will not enforce awards that are repugnant to those standards. 4/

2/ City of Neenah (10716-C) 10/73.

3/ Section 111.70(3) (a)5 makes it a prohibited practice for a municipal
employer not to accept the terms of an arbitration awarca after having
previously agreed to accept such award as final and binding. This
provision does not nor does any other provision of HERA give this
Commission jurisdiction to entertain a complaint by a municipal
employer challenging an arbitration award. The only review provided
for in MERA is by means of a complaint charging a municipal employer
with refusing to comply with an award wherein, oy way of affirmative
defenses, said employer could challenge said award.

4/ City of Neenah (10716-C) 10/73; Research Prod. Corp. (16223-a) 12/71;
H. Froebel & Son (7804) 11/66.
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Presumably, it is also these same standards that will be applied by the
Circuit cCourt in reviewing the award pursuant to the action before it to
vacate same. Inasmuch as the issues and presumably tne standards for review
of the award are the same, whether the proceedings are held before tie
Commission or the Circuit Court and because the action in Circuit Court
antedates any formal proceedings before this Commission with respect to

the award, the undersigned is persuaded that primary jurisdiction lies

with the Circuit Court. 5/ Therefore, the undersigned believes justice will
be served by the Commission declining jurisdiction and holding in abeyance
any proceedings on Complainant's amendment pending final adjudication

of Respondent's complaint by the Circuit Court.

It should also be understood, that while not specifically dealt
with in the Crder herein, Complainant's Motion seeking the Cowiission
to order xespondent, during the pendency of the requested proceedings,
to comply with the arbitration award is denied.

batecd at liadison, Wisconsin this A%;ﬁ?j day of January, lv7e6.

WISCONSIN LNPLOYHMENY RELALVIONS COrdISSIUN

B;:::=’r\¢,.,_.'€gz? CAG&\r-_,

Thomas L. Yaeger, Axanuner

5/ Wisconsin Collectors Assn. v. Tuorp Finance Corp. 32 Wis 2d 36 (lYoo);
State of Wisconsin v. WERC, 65 Wis. 2d 624 (1974).
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