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lir. George Lewis, Representative, appearing on behalf of the
Fetitioner.
oteele, Smytl, iwlos « Flynu, ..ttorneys dc Law, Oy ... Uerowe v. xlGo,
appearing on wehalf of tie .wunicial cmployer.

DIKBECTIC:, OF wLBECTICW

wisconsin Couuncil of County and :iunicipal umployees, w~FSCi, Afw—GIL
uereinafter referred to as the Petitioner, having, on ilay 13, 1973, filed
a petition with the wisconsin Luployment Relations Commission, aereinafter
referred to as tune Commission, to conduct an election, pursuant to
b5ection 111.71(g) of the lLiunicipal boployment Iwlations Act, among certain
non-professional Courthouse ané scocial Services Department employes of
Vernon County, nereinafter referred to as the Hunicipal Employer; ana, on
cay 23, 1975, prior to any action weinc taken wy the Corwaissioin on tine
«foresaid petition, Petitioner naving filed an additional petition request-
in, an election among professional ewmployes in tle Kunicipal Luployer's
s>ocial Services vepartment; and nearing on aforesaid petitions uaving
wser. conducted at Virogua, Wisconsin, on kay 29, 1975, Tnomas =. Yaeger,
nearing Officer beinyg present; and the Cowuission naving coasidered tiae
evidence and being satisfied that guestions have arisen concerning
appropriate collective bargaining units and representation involving
certain Courthouse and Social Service Department employes of the ifunicipal
tmployer,

1i0W, TIERRFOLE, 1t is
DIRECTED
T“hat elections Ly secret ballot shall be conducted under tne airection
of the Wisconsin Employment Relations Commission within sixty (60) cays

irom the date of tiiis directive, in the following voting groups:

VOTING GROUP NO. 1

All regular full-time and regular part-time Courthouse anc Social
Services Department employes of Vernon County, conditionally excludiig
professional employes, and fully excluding elected officials, super-
visors, confidential, managerial or executive ewployes, ana all other
employes, wino were employed on July 16, 1972, except sucn ewployes as uwdy
prior to the election quit their employment or e dlschargec for cause,
for the purpose of determining waetner a majority of such enployes uesiye
to be rapresentea Ly wisconsi. Council of County and imunicipal whployees,
;FSCL, AFL-CIC, for the purpose of collective bargaining wits tue acove-
nameé iunicipal smployer on guestions of wages, .ours arw wonditions of
enployuent.

No. 13805
No. 13806

\



VCTZTInG GROUP NO. -

.1l regular full- ¢i.e and rogular part-tlice prolfessioundl cawdoris
in the .ocial scrvicei wvowartmen: of Jermoa County, excludiug supCrvisois,
conficential, nanager-al or executive employes, anc all oticr eaplosis,
wao were employed on suly 16, 1375 cucept such ewployss as way prior to
c.e election cuit their eng.loyment or be dischar. x{ for cause, [or tue
Jurvose of aeterwiining:

1. Uiether a majority of such professional eiaployes uesire
to pe included in a single vargaining unit consisting of tue
enployes set fortih in Voting Gourp No. 1 above, and

2. Whetiier a majority of such professional enployes uesire
to be represented by Wisconsin Council of County and lunicipal
Liy-loyees, AF3Cit., AFL-CIO, for the purpose of collective ovar-
gaining witii ti.e above-named Municipal Employer on questions of
wages, nours anc conditions of ewmployment.

Given under our hands ani seal at tae
City of iadison, Wisconsin this lota
day of July, 1975.

WISCONSIN EI'PLOYMENT RELATIONS CCLil:ISSION
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Morrilis Slavney, Cnairman
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In its pecition initiating the instant proceedings, tue LretlitiOueld
alleged tuie approgriate units comsist of: (1) all regular fuil-tlue anc
regular part-time courtuouse and Social Services vepartment ciuployes
excluding electad officials, supervisors, professional employes anu all
otaer emgloyves; and, (2) all regular full-time and regular part-time
professional employes of the Social Services oepartment, excluding super-
visors, clerical employes and all other employes.

vuring tae course of the hearing the TFetitioner proposed that tae
Social Services vepartment professional social workers be afforded the
opportunity to determine for themselves whether they desired to oe
included in the same bargaining unit with Courthouse and Social bServices
vepartment non-professional ewployes.

The Municipal Employer contends *hat, by virtue of tue fact taat
Petitioner filed two separate and distinct petitions, the Petitioner
thereby acknowledges there is no common ground of craft or any conqmunity
of interest existing among the professionals and non-professionals
involved herein and, that the professionals and non-professionals cannct
form the basis for a single appropriate unit.

Section 111.70(4)(d)2a of the kunicipal Enployment Relations Act
provices that:

"The commission shall determine the appropriate bargaining
unit for the purpose of collective bargaining and shall wuenever
possible avoid fragmentation by maintaining as few units as
practicable in keeping with the size of the total municipal
work force. In making such a determination, the commission way
decide whether, in a particular case, tne employes in tne saue
or several departments, divisions, institutions, crafts, pro-
fessions or other occupational groupings constitute a unit.
pBefore making its determination, the commission may provide an
opportunity for the employes concerned to cetermine, DY secret
ballot, whether or not they desire to pbe established as a separate
collective bargaining unit. <The commission snall not decide, however,
that any unit is appropriate if tne unit includes both professional
employes and nonprofessional employes, unless a majority of the
professional employes vote for inclusion in the unit. The
commission shall not decide that any unit is appropriate if the
unit includes botli craft and noncraft employes unless a majority o:i
the craft employes vote for inclusion in the unit. Any vote taken
under this subsection shall be by secret ballot.”

The Commission is satisfied that a guestion of representation arfrect-
ing Courthouse and Social Services Department employes is present anda
regards the proposed unit of all regular full-time and regular part-time
Courthouse and Social Services Department employes, conditionally excluuing
orofessional social workers and, fully excluding electec officials, super-
visors, confidential, managerial or executive employes ana all oti.er
employes may be an appropriate unit. Furthermore, the Commission i3
satisfied tuat the professional social workers of the Departuent of
Social Services have the right to determine whether they desire to le
included in a unit of non-professionals. 1/

1/ sSt. ctroix county (i1i73) 7/72Z.
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Tne seguence of counting the ballots will be as follows:

l. The ballots cast by the professional social workers as to
their desire to ke included in the non-professional unit
will pe tallied first.

2. If a majority of the eliginle professional social workers
do not vote in favor of inclusion in the non-professional
unit, the representation ballots cast by the professional
social workers will oe tallied separately, as will the
ballots cast by the non-professional employes.

3. 1If the professional social workers vote in favor of being
included in the non-proifessional unit, the Commission
election agent snall co-mingle thieir ballots with tne
vallots of the non-professional employes and tuereupon tally
the combined ballots.

In the event tnat the professionai social workers vote for inclusion
in the non-professional unit, the appropriate bargaining unit siall con-
sist of all regular full-time and regular part-time Courthouse and Social
Services Department employes of Vernon County, including professional
social workers, but excluding elected officials, superviscrs, configential,
managerial or executive employes, and all other employes. Snoula tue
professional social workers reject inclusion in the non-professional unit,
the appropriate units shall consist of: (1) all regular full-time and
regular part-time Courthouse and Social Services Department employes of
Vernon County, excluding professional employes, supervisors, confidential,
managerial or executive employes and all other employes; and, (2) all
regular full-time and regular part-time professional employes in tue Social
Services Department of Vernon County, excluding supervisors, confiuential,
managerial or executive employes and all other employes.

PART-TIME EMPLOYLS

vuring tne hearing the Municipal Employer proposed that tne unit
aescription provide that only those regular part-time employes, who
work at least 20 hours per week or one-half time, be included within the
unit, contending that, although certain part-time employes wno work less
tnan z0 hours per week are employed on a regular basis, they
woula nave a disproportionate voice in tiiose matters affecting toe unit,
particularly in a small unit suci as if involved herein. 2/ The Petitioner
opposes the exclusion from the unit of those regular part-time employes,
wno work less than 20 hours per week.

Since tnhe parties to this proceeaing are unable to stipulate as to
wheti.er regular part-time employes working less than 20 hours per week
should be excluded, the Commission must determine the appropriateness of
such proposeda exclusions pursuant to its obligations under Section 111.70
(4) (d)2a. Regular part-time employes are employes under the Act and have
a right to be represented. 3/ If the Commission were to allow the exclusion
of regular part-time employes working less than 20 hours per week, in the
face of a claim by the Petitioner that it seeks to represent tnose enployes,
it would be depriving said employes of their right to representation unless
the Commission were willing to establish a separate collective bargaining

2/ Of approximately 33 possible eligible employes in the unit the iunicipal
Employer contends 5 could fall into this category.

3/ i;arinette General hospital (75692) 4/66; Eau Claire County (7649) 7/60;
vianitowoc County (1l0U899) 3/72.
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unit for such employes. In view of tae fact tiat the Commission Li= peecn
mandated by the Municipal Employment kelations Act to "whenever possisic
avoid fragmentation by maintaining as few units as practicable in keepiny
with the size of the total municipal work force” 4/ the Commission deei.s

it inappropriate to exclude such employes from the bargaining unit iavolveu.
48 regular part-time employes they nhave a sufficient interest in the wvages,
nours and other conditions of employment to De included in the bargaining
unit and, therefore, may participate in the election.

LaCLUSIOW OF EMPLOYL GROUPS CONSTITUTING Ufhol ULITDL

The wmunicipal Employer requested that the unit description speciiicall,
exclude Law Enforcement, Highway Department and Institution employes w0
are presently included in established units. The Petitioner gelieves
tials is unnecessary.

The Commission also deems it unnecessary to set forth che specific
exclusions requested by the Municipal Employer and beliieves the exclusion
"all other employes" is sufficient inasmuch as the expression by infersuce,
excludes Law Enforcement, Highway Departiient and Institution employes,
all of who are not employed in the Court House or Social Service uvepartment.

STATUTORY ULEPUTIES

An issue arose concerning the eligibility of Deputies to Clerx of
Court, County Clerk, Register of Deeds and Treasurer. Tue Petitioner
contends the Deputies are "employes" eligible to vote and that the Municipal
Employer has given no justification for their exclusion. The Municipal
Employer contends that they are appointed officials, who serve at the
pleasure of the elected official and, by statute, perform the duties of
the elected official in the absence of said official. The Municipal
Employer acknowledges that, except in those situations when the Deputies
assume the position of those whom they serve they are not supervisors,
managerial or executive. The Municipal Employer, however, does contena,
in addition tc the foregoing, that the Deputy County Clerk is a confidential
employe and, therefore, not eligible for inclusion in the unit.

This Commission on several previous occasions has dealt with tue
guestion of eligibility of statutory deputies. 5/ The Commission uas
previously said:

“Although the electeu official has power to appoint his aeputy,
the County Board hac the power to veto such selection, if it
chooses, by failing to appropriate salary for the appointee.
iioreover, tie County Board is the locus of the authority to
determine the deputy's conditions of employment not prescribed

py statute. These conditions may be the subject of conferences
and negotiations between the Union and the County in the event
tne Union is selected as the bargaining representative. Tne

fact that statutes affect tne nature of a seniority provision
which the County and the Union might effectively negotiate has

no bearing on the question of whether the deputy may be considered
an employe under the statute. Therefore, except so faxr as cenure
is concerned, tiie deputy is in the same situation as any otner
County employe. Lis conditions of employment are set Ly the
County Board . . . ~“he fact that a deputy f£ills in for his
supervisor auring the latter's avsence, does not, um -r tne

4/ section 1l1l1.7C(4) (d)za.

5/ nshland County (7214) 7/65; Oneida County (9134) 7/<i, Colunwia Councy
(12218) 10/73; sinawano County (12310) 12/73; St. Croix cCounty (lzalo-w)
i/74.
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situation existing in this matter, convert the deputy into a
supervisor or executive." 6/

lione of the arguments advanced herein constitute a basis for a contrary
result. We conclude, therefore, that the aforesaid Deputies are eligible
to vote in the election involving employes in voting Group ho. 1.

Concerning the confidential status of the Deputy County Clerk, it
has been the Commission's position in the past that an employe's con-
fidential status is determined by said employe's access to, or participacion
in, confidential matters relating to labor relations. 7/

The Petitioner takes the position that the Deputy Clerk properly falls
within the description of the unit and should be included therein. UYhe
riunicipal Employer contends, inter alia, that the position is confidential
anC suould therefore be excluded. The testimony establishes that tne
County Clerk's office deals with labor relations and personnel matters
wnich involve computing costs of various collective bargaining proposals
veing considered by the County board mcmbers, as well as taking and trans-
cribing minutes of County Board meetings, where such matters are aiscussed
and, that said minutes are not a matter of public record. The leputy
Clerk has in the past been assigned to perform the aforesaid auties,
although the present incumbent has only been in the position since harch
and nas yet to perform any of these duties. The Commission is, uowever,
persuaded thiat the position of Deputy County Clerl: should be excluded
frow tie bargaining unit by reason of the confidential status of taking
and/or transcribing the above-described minutes, as wcll as involvement
witi. the development of cost figures for labor negotiations. &/

DEPARTIDNT HERDS

he sunicigal nmployer contends that the positions Of AULLE3SCLI&.ms
"Operator as well as the legister in Probate are department heads and as
such shoulcé ve excludedé from the unit as supervisors. The Petitioner
opposes the aforesaic exclusion on the basis that individuals wiao super-
vise an activity or operation, as opposed to employes, are not "su;erviscrs”.

vhe municipal =Zmployer acknowledges that the addressograpa Operator,
and kegister in Probate, do not directly supervise other employes. ‘ihe
Register in Probate is the caretaker of any assortment of files and
docunients. On the other Lhand, the xGdressograph Operator, whio is
res;;oasible for tax listing, has daily uealings with employes in the of
of the iegister of Leeds, WYreasurer anc clerk, but exercises no supervi
acthority over said employes.

Jue conmission is persuaded tuat the addressograg. vprator, ai.
also tue zecister in Frovate possess no supervisory autlority or L85 100o2
£ility oy rcason of tue fact that uno employes are emgloycc in tueir
respective offices and, altnough they may uirect or supervise aa accivicey
they are not supervisors. 5/

6/ Ashland County (7214) 7/65.

1/ ililwaui.ee County (11971) 7/73; Juneau County (12814) 5/74.

8/ caluwet County (11158) 77/2.

S/ Juneat county (1z8&14) u/74.
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Jinally, the Comnission cannot agres, witl. the runicigal oo lover,
.-3cnt evidence of supervisory authority over otiner cmployes, tuaat tuc
lassification “"uepartment head" snould ve excluded from the uait oi:
tue oasis taat their responsibility for tlie airection of the opwricion
of & cegartment is inconsistent with “‘employe’ status. <he status of &
supervisor is determined by an individual's duties and not ais title
or joo classification.

() o

vated at Madison, Wisconsin this 16th day of July, 1975.

WISCONSIIT EMPLOYMENT RELATIONSE COIZIIEZSICL

By

Morris Slavney, Chadirman

o d S Ry

Howard S. Bellman, Commissioner

Herman Torosian, Commissioner
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