
STATE OF WISCONSIN 

BEFORE THE WISCONSIN EXPLOYFIENT RELATIONS COMXCSSION 

-^--_-----------I---- 

: 
FMUKIS s. SEVEr<SON, : 

: 
Complainant, : 

vs. 

HARRY VINER, INC., 

: 
: 
: 
: 

Respondent. : 

Case I 
No. 19374 Ce-1616 
Decision No. 13828-C 

ORDER 

Examiner Peter G. Davis having, on April 1, 1976, issued his 
Findings of Fact, Conclusions of Law and Order with Accompanying 
r'Iemorandum in the above-entitled matter; and the Commission having on 
April 21, 1976, issued a Notice of Review y wherein it notified the 
parties that the Commission was reviewing the entire record in the 
matter and the Examiner's Findings of Fact, Conclusions of Law and 
Order and Accompanying Memorandum, and further notifying the parties 
that, assuming that none of the parties timely filed petitions to 
review the Examiner's decision, the Examiner's Findings of Fact, 
Conclusions of Law and Order and Accompanying Memorandum shall not be 
considered as the Commission's Findings of Fact, Conclusions of Law 
and Order with Accompanying Memorandum as would otherwise result 
pursuant to Section 111.70(5), Wisconsin Statutes; and none of the 
parties having timely filed a petition to review the Examiner's 
decision; and the Respondent having on April 27, 1976 filed an 
Objection to said Notice of Review requesting that said iiotice be 
stricken, 
Commission 

together with a Plotion, in the alternative, that the 
specify any items of mistake or newly discovered evidence 

relied upon by the Commission in issuing said Notice of Review and to 
afford the Respondent an opportunity to file a brief with respect to 
any such items; and the Commission being fully advised in the premises 
and being satisfied that said Objection should be denied and that said 
Xotion in the alternative should be granted in part; 

NOW 8 ThER&FORE, it is 

OKDERED - 

1. That the Objection to the Hotice of Review filed by the. 
Respondent herein, be, and the same hereby is, denied; 

2. That the iQotion in the alternative filed by the Respondent 
herein be,and the same hereby is, granted in part and that the Complainant 
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and Xespondent shall have until on or before May 17, 1976, in whtch to 
file briefs in the matter of the Commission's review of the Lxamlner s 
decision if they so desire. 

Given under our hands and seal at tile 
City of Madison, Wisconsin this 7th 
day of May, 1976. 

WISCONSIN' EmPLOY#iENT RELATIONS COHi4ISSIOd 

BY 
Morris Slavney, Charman 

- 
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HARRY VINER, INC., I, Decision No. 13828-C 

MEMORANDUM ACCOMPANYING ORDER 

In its Objection to the Notice of Review issued by the Commission 
the Respondent alleges as follows: 

"A. On the basis of the above-mentioned Statute, the Commission 
is wiGout authority to review on its own motion without cause. 

I3. The Statute requires the Commission to base its review on 
its OK motion on the grounds of mistake or upon grounds of newly 
discovered evidence, and the Notice of Review fails to set forth 
with specificity any mistake or any newly discovered evidence. 

c. 
the NoZce 

That the Notice of Review is not properly filed in that 
of Review, although being dated the 21st day of April, 1976, 

was not duly mailed until April 22, 1976 as set forth in the 
Affidavit attached hereto. 

D. That the Commission, by its failure to specifically identify 
any mistake or newly discovered evidence, is now beyond the 20-day 
time period to so do, and thus is without jurisdiction to review 
the same on its own motion." 

In issuing its Notice of Review the Commission was not acting 
pursuant to its authority set out in Section 111.07(6) of the 
Wisconsin Statutes to set aside, modify or change any Order, E'inding, 
or Award because of any mistakes therein or upon the grounds of newly 
discovered evidence. The Notice of Review was intended to stay the 
decision, including the Order, of the Examiner to allow the Commission 
more time in which to review his decision. As was clearly noted in the 
Notice of Review the purpose of the review is to determine whether the 
Commission will adopt, set aside, reverse or modify the Uxaminer's 
Findings of Fact, Conclusions of Law and Order and/or the Memorandum 
accompanying same. 

Although the Commission is concerned that there may be a possible 
inconsistency between the Examiner's Findings and certain statements 
in his Memorandum, particularly the first paragraph on Page 8, is has 
not had sufficient time to determine its disposition of the Lxaminer's 
decision. 

The Commission's Notice of Review in the matter was issued on 
April 21, 1976. In the affidavit filed in support of the Respondent's 
Objection the Respondent alleges that the envelope in which its copy 
of tile Aoticc of Review was contained was post-marked April 22, 1976. 
The Commission's records indicate that the Notice of Review was not 
only issued by the Commission on April 21, 1976, but was placed in 
the United States mail on the same day, pursuant to the Commission's 
practice of mailing all official documents on the same day that they 
are issued. In any event there is no requirement in the statute that 
official Commission documents be post-marked the same day that they 
are issued. 

Even though neither party filed a petition for review of the 
Examiner's decision within the time limit set by Section 111.07(5) 
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the Commission has determined that the parties should be afforded the 
opportunity to file a brief in the matter, if they so desire, to aid 
the Commission in its review. 

Dated at Madison, Wisconsin this 7th day of May, 1976. 

WISCONSIN FtMPLOYMENT IULATIONS COKMISSIOL\: 

BY 
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