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In the :iatter of the Petition of :
ILWAURLE COUNTY : Case wuilaVIII

: No. 19102 1nL=-1190
For Clarification of the Bargaining : Decision ivo. 14169
Unit for Certain Employes of :
MILWALKEE COunTY :
Appearances:

tir. Robert P. Kussel, Corporation Counsel, by Jdr. Patrick J. foster,
hssistant Corporation Counsel, appearing on benalf of tae
riunicipal Employer.

Podell & Ugent, Attorneys at Law, oy ixs. Wola Hitcicock Cross,
appearing on behalf of vistrict Council 48, AFSCME, AFL-CIU
and it appropriate Affiliated Locals.

ORDER CLARIFYING BARGAINING UNIT

rillwaukee County, referred to herein as the ilunicipal Employer,
naving requested that tne Wisconsin smployment Relations Commission
issue an Order clarifying tue existing collective bargaining unit of
its employes represented by District Council 48, AFSCME, -AFL-CIO and
its appropriate nffiliated Locals in order to determine wnether certain
positions in said bargaininyg unit, inter alia, that of auministrative
aAssistant II (Wi & 1P) are to oe included in or excluded from tue present
existing baryaining unit describea in previous Commission decisions 1/;
and tne (ommission, pursuant to notice, naving conducted a separate
nearing with respect to the status of tue Adaministrative Assistant II
(Wt & TP) on Septemper 19, 1975 at hilwaukee, Wisconsin, sarshall L.
Gratz, hearing Officer, appearing for the Commission; and the Commission
having considered all of the evidence, arguments and triefs of Counsel,
and oeing fully advised in the premises, being satisfied that the
haministrative assistant II (wk & TP) position, is not a managerial
position, and therefore the Commission issues the following

ORDEL
IT IS CRLDERED that the position of administrative assistant II
(Wt &« TP) be, anc¢ tae same hereby is, included in tue collective
bargaining unit described above.
Given under our hands and seal at tne

City of LMadison, Wisconsin this Qkﬁiﬂ
day of December, 1975. ¢

WISCONSIN hnPLOYUENT RELATIONS COMISSION
By h‘ Ly

vlorris Slavney} Chalrman

S. Bell ~ Commissioner

72l

rman Torosian, Commissioner

l/ wilwaukee County, (7135-Q) 4/68; (6467—E) 4/66; (7462-E) &6/60;
(7463-E) 6/66; (8393) 2/68; (9318) 11/69; (9768) 6/70; (9767) 6/70.

No. 1l4le9



AILWLUREL COUNTY, LXXVI1I, Decision ho. 14169

AEMORARNDUM ACCOMPANYING ORUER CLARIFYIMNG BARGAINING ULIW

Nature and liistory of the lssue:

The sole issue for determination herein is whether the position of
Administrative Assistant II (WE & TP), created at the beginning of 1lv74,
and aeld since that time by John Xropp, is managerial such that kropgp
should be excluded fron the large and aiversified bargaining unit of
County employes represented by the Union.

Tnis dispute first came pefore the Commission as part of petition
for unit clarification filed by the County on april 29, 1975 with respect
to a substantial numper of positions, some newly or recently createaq,
and some existing for many years. Several days of hearing have been
conducteu witin respect to many of thie positions referred to in said
petition, ana those lhearings have not yet been concluaed. wuring tie
course of the hearings, the County, without objection from the Union,
withdrew the instant position from consideration without prejudice to
refiling. Thereafter, however, upon learning that John Kropp had been
elected on September 8, 1975 as Chnief Steward of Union Local 594
(representing certain County employes in welfare and welfare-related
positions) the County requested again witnout objection from the Union,
that the status of Kropp's position ve determined on an expeditea hearing,
transcription and briefing schedule. To that end, the parties, at tneir
own expense, secured the services of a yrlvate reporter who aistributea
cogies of the transcript to the parties and to tne Commission on
Septenwer 2z, 1975. Briefing was completed on Octokber 2, 1975.

POSITIONS OF YWhEL PaARTILS

Y“iie L.unicipal Zmployer, contrary to tihe Union, argues that if the
instant position were incluued in the bargaining unit, an intoleranie
conflict of interest would bc created between ixopp's role in tuat
position ana in his role as Local 594's Cihief Steward. 1ne .unicipal
Enployer also argues, contrary to the Union, that in numerous other
respects hropp's duties and responsibilities are sufficient to bring
ilis position witi:in the WERC's criteria for managerial employes.

"ne uUnion argues that the position in guestion is essentially a
clerical and liaison gosition, which may gather and communicate infor-
mation about policies and other matters, including contracts witn outside
entities, but which has in no significant degree, eithier a determinative
role with respect to management policy or the authority to effectively
commit the resources of tne County. %ne Union also contends that Kropp's
possession of a Union Chief btewarasnly should have no bearing on
whether or not the position he holds is managerial.

DISCUSSION.

Organizational Setting of the Position x

The position at issue falls organizationally within the Work
prerlence and Training pivision of the Office of the County Lxecutive.
Tne Division perforns several functions generally related to providing
employnent and job training o,portunltles in County vepartments, other
municipalities, nonprofit agencies and private industry, for specific
catagories of individuals including welfare recipients, certain unemployed
persons, and persons under 21 or over 55 years of age. Tne vivision
plansand directs certain grOJects of its own intended to create pOSlthha
of employuwent and to identify and place appropriate individuals in sucu
positions. It also assists County vepartments, other governmental
units, nonprofit agencies and prlvate employes in establishing,
administering and operating similar community projects, some of whicn
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are tue direct responsiuvility of tne County and some of whicu are not.
In aadition, tue ULivision coordinates tie various fecerally funaed
employment programs in wnica tne County is involved.

The bivision employs, inter alia, counselors, various program
and project airectors and supervisors, general administrative personnel
ana clerical support personnel. 7Tae vivision is ueaced wy a virector,
Renneti:, veal and an Assistant virector, narold burknardt. burkuardt
supervises tue day-to-day work of tne assistant administrator II,
altnouyn snrcopp also frequently receives workh assignments airectiy from,
and confers directly witn, weal. wivision personnel presently excluuew
from tue vargaining unit are wveal, burkhardt, uveal's secretary (wiow
ne suares with nropp), tne airector of Uperation wainstream (one of tue
wvivision's programs) and tue latter's secretary.

Une project with respect to whicu tae vivision performs a contiu-
uiny function is the "pay for wori" progyraw. under that progran, tle
various vepartuents of cCounty governwment, and, to a lesser exatent,
otuer punlic and private employers employ, on a temporary wmasis, persons
eligible for public assistance payments in order to permit suci persouns
to attain a status of self-sufficiency ana independence and to becoiue
enployeua elsewhere anda avoid tine necessity of receiving furtuaer puolic
assistance. The Commission has neld tnat such project workers emplcyed
Ly County wvepartments should not be included in any bargaining unit,
because their term of employment is short-termed anda temporary, wecause
their assignments constitute “"make work", and uLecause they are reqguired
to accept placement as a project worker or be subject to disqualification
for furtiier welfare benefits. 2/ The bivision is responsiole for placing
sucn persons in an appropriate work experience program in order that
they may receive the training deemed to be most suitable to permit
them to attain the aforesaid status. In fulfilling taat placement role,
nowever, tiue vivision must observe the express prohibition in Ch. 50.0Z (%)
of County Ordinances which provides that project workers emgloyed by
County OLepartwents must ". . .[u]jnder no circumstances . . . replace
Civil Service employes of riilwaukee County or [cause al decrease [in]
the appropriations requireu to carry on nornal operations.” 3/ lie
responsibility for deciding which reyuests from County vepartment uneads
for tine creation of project worker positions i work sites in their
Departments will be granted--and therefore tne responsibility for con-
forming such placement decisions wita the foregoing policy prohnibition--
rests with the vivision wirector. dowever, in practice, sucu requests
are referred oy wveal for consideration ana ultimate determination to a
ten-mener kdministrative review Committee (ARC) consisting of five
County Department leads or their delegates, and five representatives caosen
£rom among tne leadersini, of tane Union, all ten of whom are appointed vy
tie County Lxecutive. wveal never overriues an alC aecision that a
particular requested position not be created because, in ais woras,

. . . we are inviting problems {apparently in the form of ¢rievances

at tlie work site] if we do." =a tie vote aoes not constitute ak( approval
of a request. ‘wuus, since tne nolder of the rotating i chairmansaiypy
votes on all issues, the five Union representatives can, voting togetler,
effectively block creation of any requested position.

Tiue bivision also plays a role in work=-study programs in institutions
of nhiginer learning witinin tine County. Under such arrangements, whicn
presently involve only a total of £five positions, County Uepartments
employ, on a part-time basis, neeay students enrolled in sucn iastitutions,

2/ vilwaukee County, (11411) 11/72 aff'd sup. nom. County wWork
Lxperience Project Workers, Local Union wo. 1 v. WERC, vane
Co. Cir. Ct., No. 138-134 (o/73).

3/ Chapter 50.02(2) Ordinances of .ilwaukee County, Wisconsin (lv73)
(Exhibit 1), referred to herein as Cu. 50.02(2).
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and the federal govermment pays a substantial portion of the stuaent's
compensation. The nature of the County's relationships in these programs
and in similar programs witli nonprofit agencies, such as tne Jewisn
Vocational Service in rilwaukee, is set forth in contractsapproved and
signed on Lehalf of the County by either veal or the County Board
‘Chairmar and on behalf of the institution or agency by either the head

of its governing body or a representative.

puties and lesponsibilities of the Position

he evidence in tihe record concerning Kropp's duties and responsi-
bilities consists primarily of the testimony of veal and kropp. 4tae
County, in its brief, nas stated that ". . . if the testimony of .ir. kropp
is to pe believed in its entirety, the County could probably not support
its contention that the position is managerial . . ." 1lhe County argues,
nowever, that since Kropp was an evasive witness and one who lhas an
adniitted interest in the outcome of the proceeding, Leal's aescription
of the position's duties and responsibilities should be credited over
Kropp's. :

In analyzing tne character of the witnesses' testimony, we note
that both Deal and Kropp appeared to color their testimony to some
extent so as to be more favorable to tne position of the County and
the Union, respectively. Iloreover, we note that Deal's testimony
was often conclusory in nature and lacking in first-hand supportive
factual detail. Thus, although Kropp's personal interest in the
determination of the issue herein, and the difficulties experienced
at the hearing in causing him to respond directly to questions have
peen taken into account in analyzing the record herein, we have con-
sidered the record as a whole-~-including tne testimony of both Deal and
Kropp ana of the other witnesses--in developing the following aiscussion.

Kropp generally performs a variety of tasks to assist Leal ana
Burkhardt in administrating of the bDivision's activities, and especially
in administering the bLivision's relatlonshlps with other persons,
groups, cormittees, departments, agencies, institutions and mun1c19allt1cs
within and outside of County government. many of Kropp's tasks are
performed pursuant to individual assignments from Leal or burkhardt.

Kropp has on-going responsibility for certain other tasks.

Examples of the kinds of individually assigned tasks performeu
by Kropp for veal or Burkhardt include the following.

Responsikilities with respect to designated contracts

On several occasions, Deal has called upon kropp to verform certain
functions in connection with the development of contractsincluding
work study contracts between the County and institutions of higher
education, similar contracts with nonprofit agencies (e.g. Jewish Vocational
Service), ané at least one contract oetween the County and the feceral
government with respect to a certain federally funded program (Operation
dainstream). Kropp receives directions from iDeal as to the nature
of the contract to be drawn up and of the concerns which Deal wishes
the contract to meet. Frequently, there is a near-standard contract
supplied by the other contracting party, such as is tne case with work
study contracts. In other cases, Kropp does limited drafting, as was
the case when he developed a first draft of the JVS contract wased
to a considerable extent on a previous contract whicn was “"lacking
as to specific intent". Deal gulded Kropp through thne drafting of tne
Operation dalnstream contract and its supporting documents because
that was kropp's first experience witnh a federal contract. woeal testifiec
that the content of those documents was substantially dictated Ly
existing federal regulations and existing County policies. The record aoes
not indicate whether Kropp has since played a role in any other federal :
contracts. Kropp submits draft contracts to the County Corporation Counsel's
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office, and thereafter receives the inputs from representatives of that
office as to any legal problems with the documents. Kropp then communicates
on behalf of the County with representatives of the other side anda, witihin
a limited scope of authority, attempts to achieve an agreement witn the
other party which resolves the concerns that either veal or tne
Corporation Counsel's office may have expressed. Kropp occasionally
touches Lase with Deal during the "negotiation® process concerning

“points of clarification", and once any contract negotiation reaches

the "final stage", Deal and Kropp go over the document and the situation
together. Kropp does not execute any contracts, instead, Leal executes
the work study agreements, and the County Eoard Cnairman executes mnost
other contracts. uvuring the course of his discussions with beal
concerning contracts, Kropp has, on occasion, called to veal's attention
possible prowlem areas for veal's consideration in deciding what tie
County's position should Le. Following execution of many sucii contracts,
Kropp "follows up" the agreement Ly seeing to the accounting, reporting,
paperwork arrangements and other details that are called for in sucn
ayreements.

Preparation of other documents

beal has occasionally directed XKropp to prepare certain other
documents, but such directions are apparently specific as to the content
desired by Deal. Examples include an update of the vivision's function
description and organizational chart for inclusion in the County manual
of administrative policies and procedures. Kropp nhas also prepared
procedural directives relating to wmatters such as how certain paperwork
is to be routed or filled out. He has also been asked to prepare other
reiterations of existing Division policies.

research projects

Leal and Burkhardt have occasionally asked Kropp to researcii certain
matters for them in libraries or other repositories of information
or records. lor example, Lkropp made a review of prior
County Board activity to deternine whether any study had ever been
conducted as to the feasibility of using project workers in waste
recycling projects. Other research projects have ranged from outlining
tiie nature of particular federal regulations to occasional ciiecks as
to the welfare-benefit eligibility status of particular project workers.

Operation ili.ainstrearn

before the federally funded Cperation iainstream program was
assigned its present Project Lirector, Kropp was responsible for its
administration from before inception until sometime after it wegan
operations. The present Project virector of that program lLas been
excluded from tiie vargaining unit, but his position is nigier paid than
the position at issue aerein (pay range 21 vs. pay range 18), and
Kropp has a pending grievance, in which he is claiming out-of-classification
pay for the period of time when he was entirely responsible for tue
program. In any event, Kropp is no longer responsible for tne direction
of tuat program.

Meeting attendance

At tne request of Leal or Burknardt, Kropp often attends meetings
of the County Board, its committees and of other groups. rKropp's
designateda role at most such meetings is to observe, take notes and
determine wihether particular items come up on the agenda. There is
conflicting testimony as to whether e has ceen given tie authority
to speak for Leal or the vivision if questioned at such meetings.

In any event, it appears that he nas had little or no occasion to <o
SO, and it cannot fairly be said that he is a vivision spokesperson at
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such committee or board meetings. Kropp also meets on an ad hoc basis
with a wide variety of persons during the course of his duties. 1In
such ad hoc meetings or phone conversatlons, he often repouas to
guestions as to the Division's functions, procedures and forms.

Kropp also has a number of tasks which he performs on an on-goinug
basis. One such task is that of Livision affirmative action officer. |
In tuatcapacity, Kropp attends periodic meetinygs concerning affirmative
action efforts with County government.

another area of on-goiny resPonSLblllty for Kropp, and one to whicua
con51derable attention was paid at the nearlng, is in relation to the
"pay for work" program described briefly above. Lssentmally, Lropp
gathers information to assist the Zdministrative keview Committee in
carrying out its function of determining whether or not to grant
Departimental requests for the creation of new project worker 9051tlons.
witnin designated work sites in the requesting vepartment. In a01ng so,
Lropp also assists requesting Departmental personnel in the processing
of their requests for creation of suchn positions.

The 9051t10n creation request process begins when a Jepartment
Head or" his representatlve communicates to beal or to the DlVlSlon
generally that nis or her Department is interested in the creation
of one or more project worker position(s) in one or more of its
work sites. Such a reguestor is askea to put the reguest in writing.
All written position requests received are referred inmediately to
Kropp who sends the requestor a form letter and an adéitional form
eacnh of which calls upon the reqguestor to answer guestions ue51gnateu
oy the ARC to elicit the information it desires to have before reviewing
any position reguest. The information so requested involves the numoer
and nature of tie positions requestea, the worklng conditions to we
encountered and minimal gualifications for project workers sougat,
and C.a. 50.02(2) cowpliance information including numbers of existing
or rucent vacancies or staff reductions in the Lepartment's Civil Service
positions, and whether Civil Service personnel would be performing
similar duties to those proposed for the requested project workers.

@uestions that vepartmental requestors have concerning their
completion of the forms are referred to Kropp who answers same by
phone or in person (apparently, in some cases, after a visit by Kropp
to the work site involved). COften such discussions center on questions
as to the meaning of terms used in the Division's forms with which the
' requestor is unfamiliar. 4/

4/ veal described Kropp's rule in suca discussions with requestors as

- one of "negotiating” the nwaber of positions to be requested (Tr. 1lz-
13), asserting that Xropp could influence the number of positions
requested by offering advice to the requestor based on Kropp's
experience in ARC celiberations as to other requests. (%r. 29).
Iropp insisted at the hearing that he does not negotiate the numbers
of positions to be requested (Tr. 95-99) and added that ae avoids
interpretations or applications of Ca. 50.02(2) by referring
the recquestor to thie language of that provision so as to aefer
to tie role fo the ARC for interpretation and application of that
provision and for determination of the nunber of positions that is
proper. (Tr. 98-9%). We note that there was no first-hand testimony
presentea at the hearing to the effect that in any situation
whatever Kropp in fact offered advice suca as was described by
Leal or in any other way (than by simple reference to Ordinance
language) encouraged or discouraged any particular reguestor
with respect to the number or nature of the positions to be
requested.
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Whe Division usually receives requestor responses within two
weelis. Lowever, then the forms are sent out to the requestor shortly
in advance of a scheduled ARC meeting, Kropp notifies the requestor that
a prompt reply will permit early &4RC consideration thereof. Wwnen
received Ly the uvivision, the responses are dJdate stamped (as is all mail
received in the oivision) and routed to Kropp. Kropp then, within a
day or so, submits such material without mocification to an availavle
secretary for duplication. As the date of an ARC meeting approaches
the secretary (who is shared by Deal and Kropp) asks Kropp whether there
are any matters that ne wishes placed on the ARC agenda which said
secretary prepares. Kropp identifies tihose position regquests for which
responses anave been received and duplicated as those which should ove
placed on the ARC agenda, and the secretary attacnes copies of the
duplicated responses relating to same to tne copies of the agenda and
other materials supplied to each ARC member. In some cases, LIOpp
anticipates that the responses submitted by the requestor are insufficient
(either because of the nature of the responses or the unusual nature
of the work site involved) to provide the "standard" information
generally sought by the ARC. In such cases, Kropp consults the County
Directory or calls the requestor to determine such routine details as
tne number of County positions in the requesting vepartment overall,
‘and the precise work location, starting time and nuiber of nours of
work intended for the requested position. Kropp also generally asks
requestors to lLave a representative present at the ARC meeting to answer
any questions that may be raised by 4LRC members. :

Kropp usually attends the ARC neetings and presents to the &RC
the information contained in the responses from the requestors, copies
of wuaiciy are oy then in the possession of each L4l nenber present.

Kropp Goes not orcdinarily supply any further information to the ARC
except that in response to yuestions frow tlhe LRC menbers, he will, if
apble, provide further details vased upon nis anticipatory gathering of
"standard" information referred to avbove or vased upon uis knowledye of
tiie work site involved. A representative of tue requesting ucpartmenc
is often present to aunswer any yuestions that may arise, and ucal also
normally attends to serve as an additional resource person. On occasion,
tlie ARC uefers a particular request in order to gather information whicu
those present at a given meeting cannot provide. Wuile the iHikC members
tnemselves sounetimes investigate such wmatters on their own, uwropp

is often askea to obtain sucn information either by garnering same from
the requestor and reporting same nimself at the next meeting or uwy
causing thne requestor to liave a spokesperson capable of providing the
particular information sought present at the next ARC meeting.

While it is clear that Rropp makes no reconmendations concerning
whether position requests being considered by the AQC should be approved
or denied, hie may indicate areas of concern that the AXC wight wish to
consider before making a decision. 5/

Conflict of Interest

Prior to approximately Septemier 5, 1575, veal had a practice of
sending a wide variety of his correspondence to County Department
Heads, the County Board, its committees and otihers, to Kropp for ais
general information. In addition, prior to that time, it Law Oeen
Deal's stanaing instruction to inis secretary that she was ifree to
release to Kropp any such correspondence that Kropp mignht reguest

5/ wveal testified that because Kropp “"would" make such indications in
- his presentations to the ARC about each position, Kropp could
thereby influence the ultimate aiC decision as to sucn reguest.
(Tr. 31) Ve note nowever that no witness described any circuwstance
in which Xropp actually did make any such ‘indication.
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regardless of whether Rropp had received a copy of it originally or not.
Hence, with few exceptions, Kropp was provided with any such correspondeince
requested without specific authorization from Deal.

Cn or about September 5, 1975, Deal restricted those items of nis
correspondence routinely sent to Kropp and instructed that before Lropp
was to pe provided by the secretary with any correspondence not originally
routed to him he was to receive specific authorization from Deal. veal
testified that he took that action because he believed that the union
had created difficulties for one of the County's federally-funded
employment programs Ly complaining to the U.S. bepartment of Laovor
predicated upon information receiveu from Kropp. Thaoughh the information
in question was, in Deal's words, "ty and large public in uature",
the incident also led veal to limit the documents directed to the Union's
information by the Division to those which he himself sends to it apparently
as an alternative to permitting Kropp to send public documents to the
Union on his own authority.

We note, however, that the County has not argued and the record
nownere suggests tnat Kropp's effectiveness as the Aaministrative
assistant II has bpeen reduced on account of Deal's limitation of ropp's
access to documents. It would therefore appear that any conflict of
interest that Kropp might have experienced concerning the confidentiality
of sensitive information concerning federal or otner viwsion projects
or activities has heen resolved by veal's above-noted action without
interference with Kropp's effectiveness in tiie performance of the
duties of the position in question.

secause of the pay-for-work project workers are not a part of tue
Union's bargaining unit--or any vargaining unit for that matter--tiere
is a natural Union interest in seeing to it: 1) that the creation of
project worker positions does not affect vepartmental funding levels 3o
as to jeopardize bargaining unit jobs; 2) that project workers are not
irlaced in positions which would, in general, necessarily cause them to
perform work which would otherwise be performed by bargaining unit employes;
and 3) that project workers in positions not inherently inconsistent
with Union work jurisdiction integrity are not given any particular
assignments that constitute bargaining unit work.

Those Union concerns have, in fact, been manifested by union
representatives in various ways. For example, the ARC deadlocks in
its votes some 25-30 percent of the time, frequently along Union/
managewent lines. In addition, "pay for work project" position creation
requests nhave often met with Union resistance and, when ARC approval
does evolve, it is often after considerasle delay. .ioreover, tie Union
ias processed grievances on wvenalf of bargaining unit employes in work sites
where project workers are employed challenging particular work assign-
wents to project workers as invasions of tine Union's work jurisdiction.
Sucih grievances nave arisen, inter alia, in work areas where the grievants
were representea by Local 594. The President of that Local, Lenry
Zielinsky, testified that such grievances are generally resolved oy
management's rescinding of the cnallenged project worker work assignment.
A4s the Chief Steward of Local 594, it would be Kropp's responsibility to
represent the grievants in any such grievance that might arise with
respect to the work assignments hereinafter made to the numerous project
workers now working in Local 594 work sites.

In regard to the matters set forth in the preceding paragrapi, the
County seems to raise two lines of argument. First, the County is
apparently arguing that Kropp can exert influence on the number and
nature of positions requested by requesting Departments, on the nature
of tue information considered by the ARC and tne context in which and
the time at which it is considered, and thus on the ultimate AKC decision

-
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with respect to the requests submitted; that Kropp as sdministrative
Assistant II is thus in a unique position to further and protect the
Jnion's above-noted interests and concerns regarding project worker
position creation; and that those Union interests are not always
consistent witn the ygoals of tne vivision. second, the County argues
that Kropp could be placed in a direct conflict situation if ne were
called upon either within the Division or elsewhere to defena the
Division's decision to create a particular position in response to a
grievance challenging the propriety of work assignments to tne project
worker placed in said position--especially if such grievance were one
arising in a Local 594 work place.

/e fina, however, that the factual premises underlying tinose two
County arguments are not sufficiently supported in the racord to warrant
the conclusions predicated upon them.

for example, Kropp is not responsible for initiating position
reguests or apparently for promoting their initiation. He is not
responsible for and has not made recommendations as to tie nuaber or
nature of requests that a requestor ougiht to make. Instead, iis
discussions with requestors have dealt primarily with routine questions
as to the meaning of terms used in the Division's forms. Mhatters of
application and interpretation of Ciui. 50.02(2) have Leen left Ly Kropg
to the &RC. o/ Furthermore, Kropp, in practice, has not been a factor
in the timing or request processing; such nas depended, instead, on tne
promptness of requestor responses and on the ailC's desires for adaitional
information. Any foot-dragying vy Krogp could be easily detectea by
veal or ARC management memwers since documents (incluuing requestor
responses) are date-stampea upon receipt vy the wivision. L.oreover,
Kropi does not have significant control or iwpact on tue range of
information considered by the usnC or on the results reached uy the
o3¢ in its position request deliberations since: 1) Kropp provides
the ARC with the requestors' resgonses in uneditea form; 2) tne
additional "standard" information or otner matters tiat nignt ve notea
or nichlighitea Ly sropp during .ulC deliberations do not appear likely
to e uighly result-affective; anda 3) tihe ARC memuers are, themselves,
knowleageable about many of the work sites they are considering, aud
they may and often do postpone voting until tihsy have investigated
qguestionakle matters furtier for themnselves or optained furtner infor-
mation from ueal or requestor representatives.

In addition, tlie record does not support the County nypothesis
tlhat Kropp could Le called upon to state or defena tne vivision's actiowu
oi creation of a position after the ArC lias approved same. ‘there is
nc  evidence that the bivision is ever called upon to play sucn a role
or that if it ever is that such a role would te part of the administrative
hssistant Il's reswonsibilities. .ioreover, it is undisputeu that Kropp
has no role in determining day-to-day work assignments made to project
workers at their respective work places. Thus, even if it is assunecd,
arguendo, that Xropp's Chief Stewardship may oe consicereda in determining
the status of his position with the municipal Employer, the record does
not support the concerns voiced by the County that a conflict of interest
is or would be created or threatened by reason of kropp's nolding that
Union office positicn or by reason of his inclusion in tue pargaining unit
generally.

rror tine foregoing reasons, we concluae tilat it cannot ce said
that the Administrative Assistant II position is so closely related tc
or aligned witn management as to in fact present a potential conflict of
interest.

o/ See footnote 4, supra.
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applicasle Legal Stancards

"..anagerial" employes are expressly excluded from the definition of
"municipal ewploye” set fortn ir Sec. 111.70(1) (o) of -IELA, Lut the
precise meaning of that is not statutorily provided. Instead, tne
Commission aas aevelOyed the parameters of tuose exclusions on a
case-by-case Lasis with tne following results. i.anagerial enployes are
those persons whose relatlonshlp to management inbues them witn interests
significantly at variance with those of other enployes. 7/ Such a
divergence of interests unas been found where tne employe involved
participates ". . . in the formulation, cetermination and imglementation
of management policy" 8/; but to yield managerial status, such involve-
ment with the municipal employer's policies must be ". . . at a
relatively high level of responsibility" 9/ and to a “. . . significant
degree." 10/ managerial status may also--but need not necessarily--be
related to a position's effective authority to commit the nunicipal
employer's resources. Such status aoes not require possession of eitaer
confidential information relating to labor relations or supervisory
authority over subordinate employes. ll/

4

application of Legal Standards to Instant Case

In applying the foregoing standards to the position at issue nerein,
we lLiave already noted above that the record coes not present facts
sufficient to support the County's arguments that Kropp's position is so
closely related to or aligned with managenent that a rotent:.al conflict
of interest is created such as would reguire exclusion of his position
from the bargaining unit.

I'urthermore, unlike the uousing uanager and the purchasing agent
in cases relied upon oy tihe County, 12/ khropp Goes not, limself,
effectively comnuit the resources of tae .unicipal knployer. :iucih of the
contract drafting that he does appear £rom the record to .iave been vased
upon existing contracts ana/or aas involved close adnerence to existing
County policies, federal regulations and specific instructions from
Deal. 'The degree of latitude Kropp nas in negotiating witii persons
outside the vivision appears quite limited as does the degree to
which Kropp makes inputs to uveal regarding contract contents. i.oreover,
"wveal seems to remain in touch with Kropp's negotiations with persons
outside the vivision ey way Of Kropp's occasional clarifications during
the course thereof and kKropp's final briefing during tue final stage
thereof. furthermore, &Kropp Goes not nave the authority to execute any
of the contracts witih which he is involved.

7/ City of wew Lonaon, (12170) $/73; City of l.ilwaukee, (12035-1) ©/73,
- aff'd sub. nom. vameCo. Cir. Ct., Ho. 142-170 (7/74).

8/ City of ..ilwaukee, citec notes 7 above.

9/ City of .iilwaukee, (11917) 7/73.

10/ See, cases cited in note 7 above.

1ll/ City of sew Lonaon (12170) 9/73.

12/ City of sanitowoc,. (11069) 6/72 (manager of public housing project
excluced as managerial where position holder was responsiople for
day to day management under ygeneral airection of a board and for
relationsnips with tenants.); Spooner Community -~emorial Hospital
and wureing Home, (110S6) 7/72 (siead of purchasing Gepartment neld
managerial where holder exercised independent juagment in purcnasing
goods and dealing witiy suppliers).
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In addition, Kropp's work in connection with the project worker
position creation process does not involve policy-making or policy
implementation to any significant degree since, for the reasons alreauy
discusseu above under “Conflict of Interest®, Kropp's influence on tie
nuiwer and nature of positions requested and on tine ultimate ARC
determnination is qguite limited.

Kropp's arafting of aocuments other tnan contracts, sucii as the
Jivision's organizational cihart and functions statement appear to uave
Deen aescriptive rather than prescriptive exercises. Tiae sawe can e
saia of tne research project reports that Kropp has been called upon to
prepare. 1In addition, Kropp's preparation of Operation iiainstrean
documents was done under close supervision ana, in any event, involvea
close adilerence to existing federal regulations and County policies
$O that there was apparently little, if any, policy determination
or interpretation rendered by hropp in their preparation.

Xropp's attendance at meetings of the County Board, its coruwittees
and otsaer entities appears to be for tne purpose of proviaing information
to veal and the bivision as to what occurs at such meetings rather than
to provide such otiier vodies witn an authorized spokesperson for the
vivision ana its policies. In inis interactions with Department Leads
ana otners day-in and day-out, hropp is no doubt called upon to explain
the vivision's mission and to give information as to Division procedures,
but in sucn interactions, LKropp does not appear to Le formulating vivision
policy, wut rather, at most, reiterating same.

altoough Kropp has apparently recommended changes in bivision
proceaures and policies to veal from tiwme to time, the record does not
indicate whether any such recommendations have ever been given effect
or whethier the naking of sucn recommendations is a part of Kropp's duties
and responsibilities. So far as the record would indicate the chnaracter
of the recommendations offered Ly kropp is similar to that of any
employe's sugyestions as to how nis oryanization could operate more
efficiently. 13/

ine responsibilities that kropp undertook during the start-up of
Uperation mainstream were not specified in the record. Lven if it is
assumed that those duties were wanagerial in cnaracter, iiropp is no
lonyer perrforing same and agpears unlikely to resume same since there
is not a project uirector specifically assigned to run that program. iuo
evidence appears in tue record to suggest whether the position in
question is likely to iLe assigneu similar operational respgonsibilities
during tue start-up perioa of any otuer similar programs in the future.

In sum, tuen, muca of what Kropp does appears to ve follow-ug
of details anu maintenance of coumunications betweea various parties.
e 13 primarily a liaison person ana an arranger of details for veal
rather tihan being a decision-maker or one wiio, to any significant degree,
interprets or gives substance to the policies of the County or of tne
vivision. Fror that reason and the otners set forth above, we concluac

13/ Kropp concluded in this testimony that he does not recommend policy
“in any effective manner". (Zr. 155) veal, on the other nand,
testified that from time to time Kropp “"recommends changes in gro-
grams and policies", but wiien Lis counsel asked nim to elaborate,
iLeal offered ounly that Kropp's recommendations relatea to (unspecified)
areas that hropp oelieved required further clarification or caanges
in procedure that might ennance the vivision's efficiency. (ir. 23-24),.
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that iropp is not responsible for participating to any sigynificant ueyree
in the formulation, determination and implementation of the policies
of the County.

Conclusion

based upon the record as a wiole ana for the foregoinyg reasous,
it is our conclusion that the position of :dministrative assistant II
(wk & wP) is not managerial and tnat said position is incluued in the
Largaining unit. :

.

vatea at lLadison, Wisconsin tiiis ;255/ day of becemver, 1575,

WISCONSIL EIPLOYEHENT RELATIONS COMLISSIow

lworris Slavney, Chalrmdn

LTS ST

howf§rd S. Bellman, Commissioner

7 -
U OCXtcae
Jefman Torosian, Commissioner
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