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BrFORE "IHi, WISCOwSIn rLuPLOYMLNTY 1LLLATIONS COMMISSIO

In the Matter of tne Petition of :

MILWAUREE LISTRICT COUNCIL 48 Alw ITS .

AFYILIAToL LOCaL 1954, AFSCLL, H7L-CIC Case I

No. 19633 L-2v01
For Deteriiination of Bargaining Decision ilo. 14158-B
hepresentatives for Certain Luployes ol
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isupearances.
Fouell and Lyent, ~ttorneys at wsaw, by war. &lvin .. uvgent,
appearing on nenalf of the inioi. -
roley and bardner, ..ttorneys at uaw, wy ir. ilicaael I. Paulson,
appearing on Lc=ualf of tue unuployer.

Critd D ¥InG CLALLLLGLS 10 bauulis abb SUSWLILNING
I PalRT o OVERIULIAG 1IN Pacl CBILLEIOnNS WO THi COWLUCT OF LlwCLiOu

“ne iilsconsin Lmployment ielations comnmission, pursuant to a
virection issued wy it, having heretofore and on January <3, 1970,
conaucted an election awong certain employes of the avove-namea omployer
to determine wiletuer tliey uesire to be represented by the above-named
union for tue urposes of collective vargaining; tiie result of tue
election was reflected in the tally as follows.

1. Total clained eligible Lo vVote . v & ¢« ¢« & ¢« & o o« « « « 20
2. BAllOts CAST o o o o o o o o s o s o o o o o o o o o o o &l
3. Ballots chiallenged o o o o o o o o o o o o o o o o o o+ 4
4, 5allots VOId + 4+ 4o ¢« v 4+ 4 4 e e 4 e e e e e e e e . Loa/
5. Valid vallots counted .« «o o « o o o o o o o o & o o o o 22
6. Ballots cast in favor of representation by iillwaukee
bistrict Council 46 and its mffiliated wLocal 1954,
AFSCib, AFL=CI0 ¢ ¢ ¢ o o o o o o o o o o o o o o o+ 12
7. Lallots cast against sucu representation . . . « « . . o 1U

anu tue Lmployer naving tinely filed owjections to tlie conduct of tue
clection; and hearing uaving been conuucted witu respect to saia challenyes
ana oujections on TFeLruary 17, 1970, at .idlwaukee, wiscousin, idearing
Officer wmarsnall L. Gratz appearing on vehalf of tiie Cowwission; and the
Colauission waving censidered tue oviaence, argumnents and oriefs, anu

reing fully awvised in tue prewlses; o~/

nUb,  Will'Caln, det is

a/ Lae Conwilssion's agent eewed tie sallot voia. Since tue valiaity
of tuae wallot was in issue, it suoula uave Leeun incluwed iu tue taily
as & cuallenged callot.

Y4 “ue parties .ave waived, in writiang, tue preparation of a traascript

anu tine provigions of fection 2c¢7.lae cf the Jiisconsin Statutes witu
respect to all lLiearings couduciea in tue aatter.
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1. 7That the Employer's challenges to tune kallots of wob Czaplewski,
Ricnard Jones, Charles Krieger and Len !ilartin shall be, and the same
hereby are, denied; that said ballots shall be opened at 9:30 a.m. on
July 8, 1976 ., at the Milwaukee Office of the Wisconsin Employment
Relations Commission, Room 560, 8l1lY wortia Sixtin Street, iiilwaukee,
wisconsin; that said ballots shall be counted at that time and shall
thereupon be included in the final tally of ballots; and that the
parties may have representatives present when said ballots are counted
at tie time and place notecd above.

2. That the Imployer's ocjection to the election, asserting that
the mail ballot of Gordon Stahl was improperly not includea in tne tally
of ballots shall be, and the same ihiereby is, overruled; ana that said
ballot shall remain sealed and shall not e includea in the final tally
of vallots.

3. 4Yhat the Lmploy@r's objection assertiny that a wallot was
improperly cGeclared void shall be, anca tiie sawme nerevy is, sustained,
ana that tue ballot involved saall be included in the final tally of
wallots as a vote against representation.

Given uncaer our hands and seal at tihe
City of ..adison, iiisconsin tuils <nd
day of July, iv7e6.

WILClubIhv LMPLOYLENT BLATIOHY CuiuIbsIln
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5lavney,

Connilssioner
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WISCONSIN huUlikivb SUCIETY, I, vecision vo. 141586-5

NEMNORAWDUl ACCOMPZLYING URDER LLSYIWG CAALLLNGES 70 BALLOTS
WD SUSTAINING Iiv PART AnD OVLKRULING IN PART OBJECTIONS
TO THL CONDUCT OF ELECTION

Background

On October 1, 1975, the Union petitioned for a representation
election among certain employes of the &mployer. bDuring the hovember 3
and 4 nearing held pursuant to said petition, evidence was taken regard-
ing the disputed status and eligibility of certain individuals including
those occupying positions federally-funded under CETA, the Comprehensive
Employment Training aAct. ‘The Employer's position, contrary to the
Union's, was that the CETA positions snould be excluded from the
bargaining unit such that the holders of those positions would ve
ineligible to vote in any election directed.

Prior to the preparation of transcript and the submission of
briefs, the parties executed and filed with the Comuission a Stipulation
for wlection in a unit expressly excluding the CETA-funded positions.
without furtner communication with tae parties and based upon the
evidence adduced at the wovemiver 3 and 4 hearing, the Commission, on
becenwer 23, 1975, issued a CLirection of Llection ¢/ rejecting the unit
description set forth in the Stipulation ana directed an election in
a unit expressly including the CLTa-funded positiors, as describea in
the preface to the Commission's Order herein.

The election was conductea on January 23, 1976. 4/ vuring the
conduct of the election, the wmployer cuallenged four ballots tendered
by holders of CLTA positions. e/

on January 28, 1976, tane imployer filea timely oljections to tae
conduct of the election pased on the following grounds:

“l. 4« clearly warked ballot was improperly declared void by
the Commission's agyent.

Z. & mail vallot, delivered to iir. Gordon Stahl, was mailed to
the Conmiission's agent prior to tiie election; however, it
was improperly not included in tune tally of wallots."

hs inuicatew, tue results of the salloting reguires a determination of

the clhiallenges and objections. In adadition, the Rhuployer reyuestea a
nearing concerning tihe challenges and objections, asserting tinat its

". « . rigats to Gue process of law and . . . uncer Wis. Stat. Sec.

¢27.1% . . .Y, would otherwise ie viclated Ly tne wode of tue Conmission's
pirection of blection in a unit otuer tuan tuaat containeu in tue parties'
Stigulatiou.

</ (14lve), 12/23/75.

d/ It sinoulu be noted tuat neituer party, aor their counsel, ail wuo
receiveda copies of the wvirection, prior to tie election directeu any
"protest"” to tile Commission witin respect to tie inclusion of tue
ceua-fundeu auployes in tue unit.

e/ o fifth CLUl.~Fundew-position-nclaer voted withiout caallengs. e
Lmployer reguests aerein tuat a new eiection we neld if tue outcoue
of tihwe January alloting woula ve affected wy tiie vote of tuat
inadvertently uichallengeu voter.
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uearing was held withh respect to tue objections and cnallenges
on February 17, 1976, pursuant to Commission Order. During the course
of that hearing, the parties waiveu in writing both ". . . a tranmnscript
of the record made at any lhearing in the above-captioned matter, as well
as couwpliance with Section 227.12, Wisconsin Statutes, with respect to
the above--captioned matter." fTiie parties did so with the oral understanding
that by said waiver tae Employer was not waiving any rights it had to
challenge, certain factual assertions contained in the Commission's
Memorandum Accompanying Direction of klection, or to obtain a transcript of
tile instant proceeding in the event of a judicial appeal in this matter.
The waiver was also based on the parties' further oral understanding that
the Employer would be given the opportunity to present written argument
to the Commission with respect to its objections and challenges.

Evidence was taken with respect to both the objections and the
challenges, the latter over the objections of Union Counsel. ‘“Yhe parties
filed sequential briefs initiated by the Employer with the Employer's
reply brief being received on iHarch 19, 1976.

Ballot Voided at Polling Place

Uespite the instruction to "nARK 'X' IN ONE SQUARE OWLY" and the
reference to "THE 'x' YOU HAVE MADLE", tiie voter instead of placing an
"A" in the "NO" box on the ballot maae a series of heavy, closely
bunched, nearly horizontal lines coverinyg most of the "WO" square and
some areas immediately below and to the left and right of the "NO" sguare.
110 other markings appear on the ballot. Contrary to Union Counsel's
submitteud ooservations at the hearing, we do not find any indications on
tlie ballot that the markings descrived above were superimposed upon a
previously marked "Li".

he Luployer, contrary to tihe uUnion, contends tnat the Commission
election agent improperly voided and excluded the ballot from the nunwer
of valid ballots cast.

The Commission has previously ueld thnat it will not dueclare a

ballot void so long as the clear and unequivocal intent of the voter

can pbe determined by the Commission from tiie manner in wiiich the voter
marxed the ballot. f/ while the instant voter did not follow ipstructions
concerning the precise mode of expressing iis choice, the intent exXpressed
on the kallot in question is, nonetheless, clearly and uneguivocally
against representation. Therefore, the ballot is Leld valid and shall

be included in tne tally of ballots.

iiail Ballot xReceived by Commission iLgent After kwlection

& vallot and notice of thie election were mailed to Gordon Stanl
Dy tue Comniission on January 1o, 1976 oecause ne was to be confined
to a hospital on and before January 23, the date on wiich the election
was conaucted. E&nclosed wita the pallot were "INSTAUCTIOWS 40 VULLKSY
providing, inter alia, as follows.

"If you desire to vote, will you please wO so prouptly.
Your wcallot must se received oy tine Conaission's agent
in unilwaukee on or wefore January <3, 1376 at 12:0Uy Loon,
or it will not we counteu." g/

Staul receiveu tihie ailot and iustructions at tue aospital on vanuary 1v.
Tiiat same cay, oStanl narkea uwuis sallot, placea it in tule return envelope,
caused it to we sealed, ana gave it to ais son for mailing to tae
cormuission agent in wilwaukes. ‘wie record does not reliavly estaclisu

£/ City of ililwaukee, (6253-8) 4/63, (aff'a 23 Wis. 2d 3u3, 1%uv4).

s/ ‘lue vote wvas conducted from «.dv p.m. to 5:00 g.m. on the bLmployer's
premises.
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exactly wihen the younger Stahl mailed the letter. Stahl could only
indicate that his son did so ". . . on or before the evening of

January 22, 1976." 1In any event, tie envelope from Stahl was received

in the mail by the Commission's election agent in rmilwaukee on January 24,
one day after the manual balloting was conducted.

The Employer contends that the ballot should be opened and counted
because it was effectively cast prior to the election, Stahl having done
everything he could to insure the ballot's prompt delivery under the
circumstances. The Union takes an opposite view for the reason that the
ballot was received the day following the election and the execution of
the tally of ballots.

The required time for receipt of the ballot and the consequences
of noncompliance therewith were clearly expressed in the "INSTRUCTIONS
YO VOTELRS", received by Stahl. 7The policy underlying tihose instructions
is sound and no reasons sufficient to change same, or to except the
instant situation from its application liave ieen presented herein.
Stanl failed to comply witihh the deadline for the valid receipt of
his ballot. For that reason, it will not be opened or counted.

Challenged ballots Cast ky Individuals Occupying CETA-Funded Positions

The Union contends tinat tihie propriety of the Conmission's conclusion
in the unit of individuals occupying CkTA-~funded positions cannot
properly be the subject of a challenged ballot proceeding. It should
be noted that the instant proceeding was initiated by a petition filed
by the uUnion, and hearing thereon was conducted during November, 1975.
buring tie course of the hearing an issue arose as to whether said
individuals should be included in the unit, the Employer contending

hat tney sihould be excluded from the eligibles because thez were
occupying CoiA-funded positions. n/ Following the close of The hearing,
and prior to any further action LY the Commission, the parties on
vecemwer 11, 1975, filed a stipulation witn the Commission reguesting
an election in a unit which excluded the CiiA-funded positions. In
its virection issued on becemper 23, 1975, the Commission acknowleageu
tile receipt of the stipulation and the agreea-upon bargaining unit, and
specifically stated, in the preface to tiie uvirection "and tie Commission
having reviewed the stipulation and the evidence presented at tne
hearing, and weing satisfied tihat tue stipulation with respect to the
eligibiles is not acceptavle to tue Commission." Further, in its
riemoranaun accompanying the Uirection, the Conmission set fortn its
rationale in rejecting tuiiat portion of tue stipulation wuich excluced
the Ciuva-funded positions, concluding tiiat said positions sioulda Le
includea in the vargaining unit.

Wwe nave considered tiie eviaence adduced at the suvsequent lhiearing,
as well as the arguments and oriefs, concerning the Imployer's chiallenges
to tiie pallots cast py four individuals occupying the Cbhii-funded
positions, anu we conclude tinat our original aetermination tuat saiu
individuals were, and are, properly included in the sargaining unit.

vatea at l.adison, visconsin tnis znd day of July, 1976.

ALLINTONS COIBLIUL

WISCULS RN e F s

Fliall 1orosilan, LOWmlssioner

licd

V4 vuring the initial uaearing eviaence was adduced witu respect to
said positiorm.

SRS wO. ldlvoi



