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"STATE OF WISCONSIN

BEFORE THE WISCONSIN EMPLOYMENT RELATIONS COMMISSION

. '
. . .

. APSCME LOCAL 2490 and AFSCME LOCAL 2494,: ¥
\ Complainants, : . Case XXXIX
- - T, No. 20501 MP-619
' ‘va,’ : Decision No. 14662-A
' WAUKESHA COUNTY, I ’ -
. Respondent. Lt .
Appearances: '
- Tawton and Cates, Attorneys at Law, by Mr. Bruce F. Bhlke, and - *

My. Pobert W. Lyons, business representative, abpearing on
BehalT of complainants. ~ .

.Michael, Bost and Friedrich, Attorneys at Law, by Mr, Marshall R.
*Berkoff, and Mr. Allan Walsch, personnel admiﬁIét;atorp

s appearing on behalf of respondent. ) It
R ... FINDINGS OF FACT, CONCLUSIONS OF .LAW AND OPDER

b - Comvlainants filed a complaint with the commissior ,on May 18, 1976 -

~ e alleging that respondent had committed prohibited practices within the
meaning of Sec. 111,70, Stats. By order dated May 24, 1976, the

C cormission authorized the undersigned examiner, Marshall L. Gratz, to ' -
K conduct hecaring on said complaint and to make and issue findings of

., fact, conclusions of law and ‘order in the matter.

The examiner conducted@ hearing in the matter at Waukesha, Wisconsin
on Septcmber 19 and 20, October 12 and 14, and Cecember 14, 1976.
Following distribution of the hearing transcript, the parties subnitted
briefs and reply briefs, the last of which wag received by the examiner
on July 15, 1977, ’» :
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3 The exaniner has considered the evidence';ndOthe arquments of
counsel, and, being fully advised in the premises, makes and issues the
fallowing findings of fact, conclusions of law and order.

FINDINGS OF FACT
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1. . Complainant AFSQME Local 2490 is a labor organization with
a mailing addrcss of c/o Hope Verm#as, president, 1522-C Big Bend Road,
Waukasha’, Yisconsin 53186. At all times material hereto, Local 2490
sas boacon the exclusive collective barcaining representative fox a
bargaining unit of municipal cmoleyes consistinc of all erploven of thé
Waukesha County Institutions, excluding certain specified narnacevial,
confidential ond pcofessional employes. At various tires wmaterial o
herein, the following municipal employes employed kv Respondeat have

N

S

SR held the following positions in Local 2490:* -
. - “’4 % N ‘
: g ) “
. § b4 The individuals identi<ied by position and/or velationship are *

referrad to only by nane haereinafter. Thr reader may wish to keep
this page at hand for rererence for that reascn.
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Hope Vermaas (president) * 1
Darlene Moore (secretary) [
Sharon Miller K (steward)
Ann Shibowski (steward) Fy
2. Complainant AFSCME Local 2494 is a labor organization with N
a mailing address of c/o Marage Evert, president, 309 Morris Streegt, &

(§1), Pewaukee, Wiscopsin 53072. At all times material hereto, Local

2494 has Leen the exclusive collective bargaining-representative for .
a bargaining unit of municipal employes consisting of all emplpoyes

of the Waukesha County Courthouse, Waukesha County ilealth Department

and Waukesha County Department of Social Services, excluding elected
officials and certain specified managerial, confidential, craft and

professional employes. At various times material herein, the following . AN
nmunicipal enployes employed by Respondant have held the following ?L:
positions in Local 2494 : ‘ . s
L3

* Mildred Phillips (steward--July, 1974-June, 1975; 7.

. + preasident July, 1975 on) . . ﬁ
) .. .Dennis Lyons (steward) . N . s

Dolores Bentz o - g

. 3. Complainants, sometimes referred to herein as local(s) or

the union, are both affiliated with Wisconsin Council of County and
Municipal Employees- (WCCME) , Council 40, AFSCME, AFL-CIO, The WCCME

business ropresentative of complainants is,' and has been, at all material
times, Robert W. Lyons whose address is’Wl?? N9114 St: Francis Driva, ..
Menomonee Falls, Wisconsin 53051. - .

[

4. Respondent is a municipal employer and a munlcxpal corporation
organized and operated under the‘}aws of the State of Wisconsin. Respondent
maintains its principal officegzat the COurthouse 515 West Moreland
Boulevard, Waukesha, Wisconsifi 53186, o§/ )

- 5. Respondent- oparates, inter alia, the Waukesha County InstlLutione
of which Noxthview Home and Hospital I8 a part. Listed below are
individuals employed by respandent at Northview at various times
material hereto; in the first column are supervisors whose actg referred
t> herein were within the stope.qf their authority as agents of respondent,
and in the sectond column are municipal employes .immediately supervised
by each of those gupervisorg:* «
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NORTHVIEW R NORTHVIEW N
SUPEPVISORS - EMPLOYES IMMEDIATELY SUPEPVISED S
At g

Lawrence Malinosgki ' ’ . - :

(

(assistant administrator)

Mapy Shepard —-
(aasi§tant director of

R e

nursing) . o ) C
Mr. Drew . y . Daniel Johnson
{housakeeping supervisor) (building maintenance
. helper I)
»
» The, individuals identified by position and/or relationghin hvo '

referred to only by mare Lereinafter. The reader ray wish to keep
this page at hand for refererce for thrat .reason. ;
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| Mrs, Predericks : - Raren’ Barrow,
» t Joyce Schmidt

. ‘ ., (nurses' aides)

i b

v, Marguerite P:Lschalli . C Karen Williams : . X

» * (supervising nurse) , - (aide) ' b
) . e to . . s . 3.
¢ Cm— : , . Hope Vermaas

.

Listed balow are individuals employed by reSpbn&ent in its Department E
of Social Services at various times material hereto;,in the first 3
{cnlumn are pypervisors whose aots referred to herein were within 1
the scope of their authority as agents of respondent, and in the p
gecond column are municipal employes immediately supervised by each - 33
{
A

S gl

of those supervisors:#* . . . '

SOCIAL SERVICES /SOCIAL SERVICES .
} . SUPERVISORS Lot EMPLOYES IMMEDIATELY SUPERVISED
) _Pater Safir . S ———- B ) ‘
’ (deputy director of social
A services and division L
supervisor) . ‘
v « . 5 ’ ,' ’ -
. Kenneth Kuehn o . ———
(division gupervisor) ' . ‘ ‘
~ Mary Jb Xern Edith MLi.hhardt
' _(GA unit supervisor) T (case aide II)
Haff Reidy . : . ‘iiﬂda Reed
. {unit supervisor) . ' - (social worker)
.- Dorothy Wellhausen, ¢ - Jacqueline Barkelew (nee Zeller) 3;
) o (clerical supervisor) - . (clerk typist 1) <
. . ) o ‘
. . Victoria Winkler - . Mildred Phillips , v
. . {acting basic serwices - . {social worker 1L) b,
A ' unit supervisor) - ) }h
i Lu¢y Kissinger - . V;ta . - git
. Wellhausen (above) . * {clerk II [phone comsole b
", o . receptionist]) "
' Joyce Grimm " Janet Morris . ?31
~ (AFDC unit supe isor) ’ {social worker &L
i ,\ Winnifred Hammermeister - van Mehlog ’ )
. . (APDC unit supervisor) . (case aide I, AFDC unit) ’

6. Three.AFSCME locila,inciudinq complainants,wefo parties

b
to a 1974-75 collective bargaining agreement containing the following $e
provisions: " ' %Q

. ' , ha
' e 2
. , « i
-
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» The individuals identified by.poaition and/or relationship are I

referred to only by nams hereinafter. Tha reader may wish to keep
.this page at hand for reference for that reason.

A
s
EERA

f
B
(l

e T e

'
'

-3~ No. 14662-A

.

e
L

»

SARIMPRAK Wory. &8
"o S

SR

TR R § A e
e RN A SR AL AP
A




P - — - .
ST ' eAmTICIE IIT .
o UNION ACTIVITIES ' 3

Ay

3.01 Except as provided hereafter, no employee shall conduct any
>+«  Union or other private business on County time. ) )

3.02 The County shall allow Grievance Comnittee members and the
aggrieved party sufficient time for the proper processing
of qrievances. . -

83 Union Tepres cu i
1ndividua1 members
officers or members
shall.not be abused.

2
7.

). st ’ i
3.06 - Grievance Committee - The Union will give to the County in Ei
writing the names of the grievance representatives. .
: ' Emplqyees representing the Union in the processing of a i\
arievance shall be eligible to receive County compensation’ :
fqr time served as a grievance representative up to and o
including step (3) of the grievange procedure if octurring
during the empl@ee’s scheduled hours of work. - : e

« o -

ARTICLE V .
rn;gv;ycn pnogpnung 3

5.01 A grievance is a claim or dispute,by an enployee of the
County concerning the interpretation or application of
‘this Agreement. Any other complaint or misunderstanding 3
may be processed through Step (3) of the grievance 3
procedure. To be processed, a grievance shall be . . 3
presented in writing to the department head with a copy ;
to the Personnel Department under .Step (2) below within 1
thirty (30) days after the time the employee affected 3
knows or should know the facts causing the gtievo.nce.

. Grievancea shall be processed as follows: -

Step (1) The Employ#e and/or his Unlon representative
shall attempt to settle the issue with the
immediate supervisor. ‘

} -
step (2) If the issue is not settled, then the enmployee, - F\ .
his representative, and the immediate supervisor x
shall attempt to settle the issue with the .
department head. Such {assues shall be in , .
writing stating fully the cetails of the g hq
crievance and shall be submitted within’ b
five (5) working days of Step (1), The -
. department head shall hear the grievance ) i
within five (5) working days and shall render
‘his decision in writing witHﬁ five (5) working
days. X

Step {(3) 1f a eatiufuctory sattlament is not reached as
outlinad in Step (2), the grievancs may b2 - . g ...
submitted to the Personnel Cormittee who shall
hear the grlevance within five (3) workirnng days
after ita rbc«iac and shall rendey 1tscdacisxon

—d-  'No, 14662-A.:
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within fiva (5) working.days. If the grievancb
is not presented to the Personnel Committee within
. five (5) working days of the department head's
) . response in Step (2), it shall be considered
) . settled. . . !,'

Step (4) 1f a satisfactory -settlement is not reached as
outlined in Step (3), the grievange mav not be
submitted to arbitration within ten (10) work
days; one (1} arbitrator to be chosen by the
County, one (1) by the Union, and a third to b
chosen by the first two, and he shall be the
Chairman of the Board. (If the two cannot agree
on the selection of the thiyrd member, the parties
shall reduest a panel of names from the Wisconsin
Employment Relations Commission and shall alternately
strike a name from such pangl until the name of

. one person remains who shall serve as Board Chairman.)

The Board of Arbitration/shall after hearing bv

a majority vote, make a dacision on the ariev&nce,

which shall be final and binding on both parties.

Only guestions concerning the application or | )

*

. ' interpretation of this contraet are subject tqg
arbitration. )
P ARTICLE VI
EMPIDYEE DEPINITIONS '
. ‘6.01 Ptobntiona ee -~ All newly—hired amployees
__— . entaring In { requ ar part-time and reqular full-time
, employment shall be considered probationary efplovees

calendar months. If a probationary employee is
dismissed during the probationary period, he shall not
have recourse through the grievance procedura."

g . serving a probationary period of ermlovment of six (6) !
i

Said locals and respondent are also parties to a 1976-77 collective
bafyaining agreement which contains provisions identical to thoss above
except for srticle and section numkering.

7. During the course of the neqotiations leading to that 1976--
.;71;q:e¢mﬂnt the locals proposed amending "step (1)" to read as .
ollows:

“A recrasontative of the Union and the employee shall maet
with the irmediate supervisor in an attempt to settle the
issue. The irmediate supervisor shall respond in writing to
the employee and the imion tenresentativg wichia three (3)
working days following such meeting.”

The locals also proposed adding a new section 5.04 to read:

“An tnployod shall have the richt to Union represeagation at
all steps.of; tho grievance ptnceduxe .

In the ensuiny naaot‘aticns, respandent’s barnalninq representativie
agtursd locdls ‘that the snployes they repressnt already had the
contractual richt to Lo resresented b/ the wdon at sll stoos of
tha griovance orocedurs. Paspondant's representativus expressad
concera that amplovued oucht not ripact irmsdiate q"levance reetingusg
ucon request or immediats oriavance dispositions st the oconcluxian
"of such meotlnqs and said rerrescontatives asserted that grisvance

.
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procedyre initiastion and the nttendaét union rﬂpresentation was approoriate
only after final decisions ware made by managerent in areas such
as merit evaluation procedures. The locals' representative stated
that the locals did not intend thqir propogals to mean that emvloyes
would ke entitled to leave work,, grievance in hand, and cdemand an
;wmodiate griavance meeting and answer. Ultimately, the locals*
representative agreed to drop the tvo proposalsg noted above, gtating
that he did so based on his understanding that ennloyes alyeady enjoyed
the right to bé rapresented by the locals at all steps ¢of the griev*q
procedure and in meetings with aupervisors that the employe reasonab

. fears could result xn digcipline (including reprimand) or discharge.

8. Pesponcdent haB a merit evaluation process for at least
some of its sogial servicas emploves by which it is annually deYermined
vhether erployes otherwise eligilile for merit pay increases shal .
receive same. In that process, the immediate supervisor prepares
. and ‘presents the annual avaluation to the employe, offering an opportunity
for discussicn thereof at the employe's option. Curing such discussions,
if any, the immediate gupervisor may rodify the evaluation and the
ceployw may exoress in writing on the evaluation form itself any

comments or disagreements the empldye has with the supervisor's evaluation.’

The evaluation, whether modified and/o: commented upon or not, is
then signed by emplove and supervisor and forwarded to the division
adminigtrator for review., The evaluation becomes final and effective

‘for marit pay purposes only once it is approved by’ the division administrator.f

9. On June 2, 1975, Meinhardt received a handwritten merit
evaluation from Kern which contained an overall rating below the
minimum needed .to support a recommendation for a merit pay increase
for which Neinhaxdt was otherwise elinible. Alona with that evaluation,
Kern sent a note offering an opportunity to discuss the evaluation
if Mainhardt wished to do so.  On June 3, Mainhardt reguested an
arpointment with Kern for that’ purpose ‘and did not express a dasire
that such appointmant be for a meeting at the first step of the grievance
procedure. Kern set the reguested appointment for the following
day, June 4. At the appointed time on June 4, Meinhardt arrived
at the meating accompanied by Phillips, hef union steward. Xern
expressly opposed Phillies' pregence, atating that the meeting was
not a part of the grievance procedure and that, in any event, there
was no reason for a grievance at that point in the merit evaluation
pracess. Meinhardt and Phillips contended that the meeting should
constitute a first-step grievance meeting because the aevaluation,
as written, constituted a denial of merit pa- to Meinhardt ard tecause
tha evaluntion contained scveral statements Moinhardt did not agrae .
with guch that Meinhardt had grounds for initlating a grievance to/
redolve those matterd, Despite Fera's statarents above, the reeting
proceede] for some\ 45 minutes during which teinhardt and especiajly
Philli{ps asied questions atout the manner in which Xern mmached conclusions
stated in the evaluation and the manner ir which Kern observed rainhardt
relative to her observation of other employea. Fventually, Narn
axnrassad a nead to converse with Safir bafore procoeding further
with the discussion. It was agraed that the meeting would e adjournoed
tor that purpose until June 9, at 1:20 p.m.

10.  When Kern reported tiie Juns & dewelopments to Safir, Safir

S called Meinhardt to his office after workion June 6, Zafir and Moinharde
met alone for an hour discussing teinhardt’s work relationship with
Yern. Falaharit ackrowledaad that sha and Farn were experiencinn
ditticultian in comrunicatin:. Safir euboasted thas Meinhardt and

Karn reet in Safird's prasence %o disd treiyr relationshin and o
improve their comsmunications and that such e mesting might result

.
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. in resolving Heinhardt's concerns aboyt her evaluation. Safir also
stated that he woull not conduct such a meeting to iron out an employe-
supervisor persconality clash 1£ a union representative were presept.
MeinBaTAt cxpresscd rcservations ahout putiﬁipating ‘in such -a meeting
‘without a union reprec:itative, but it w&s ‘ayyeeg that she would Fonsider
dolng so and iaforn Eafir of her decision at Lhe beginning of tael
following wor) wotii. ewplainants have not proven by a cleax ang|
satisfactory pregoaiciaance of thie evidence tuat teinharct requested .
union represcitatiog for her June 6 meeting with Safir either before ,
or durfny said meeting. - , .

11. On the morhing of June 9, Safir called Meinhardt by telephone,
informed her that it reqasined his position that hé would not conduct
a wecting to rosolve an wyployé-gupervisor pursonality clash with
a anion represeitative preguat and asied her td coue to his office -
for a meoting., Meirnlardi agrecd to do so as scon as she finished
wits a clicat interview.: Shorily thereafter, Meinhardt, Kern and Tt
. safir met in the latter's office. Safir encouraged Kern and Meinhardt R
ip air their ciffcrenczs, which they did. " Phereafter, Safir encouraged R
tho: to dlpcass their views about the evaluation. %hey did so and

‘rcachr.\.‘ agrouzant on terns of a modified evaluation with an overall . 1\
ltating high enough to support thet expresseqd recommendation of a merit .
bay increcasc for Meinhardt as set forth therein. At no time before © |

r during the June 9 meeting did Meinhardt request that a union representative
go peraittcd to attend that meeting with her. | ’ j,‘

. . - . * ’

12, The adjournad mecting of Kexn, Meinhard€ and Phillips L
cheduled for the afternoon of June 3, 1975 did not take place, <,
nd Meinharct did not thereafter take any steps to.process a yrievance

ncarning her evaluation or werit pay.

ol , .

u‘ 13. iIn late Pebruary, 1375, Reed asked Kuchn' (in Reidy's absecnce)
suthorize,paid funeral leave for her anticipated one c}ay absence
attend tie funeral of her grandfatner-in-law. Kuehn replied

tilat in his view the agreement funcral leave provisions did not
apply to funerala of euployes' grandfathers-in-laws, but Reed stated .
t.ut she aad tiLe union believed ofherwise. Kuehn stated that be

- "hoped” Reed woull take the day as vacation or unpmid time, and ,

he signed a payroll- autncrization slip ¢o]EOIL effect. Reed acknowledged
that siy. wn crstood Xucin's thouyhts on the natter, but said she

inténdod to consult further with her union about it. Later, based

on unign &dvice that tae funcral leave provisions applied to grandfather-
in-law funerals, Reel gubmijted a.claim to payroll for funeral leave .

on the day in question and was pald accordingly.

» 14, On Junc 12, 1373, Kucun learned that Reod had claimed A
and' has been paid for funerai lcave in connection with the late e
TeLruary, 197¢ funeral of her grandfather-in-law. At Kuehn's direction, -
Reidy told Recd to go to Xuchn's officd for the purpose of deciding - i
whethor to ta%e the dyy in gucotion as either a charge against vacation R
or a charye against catmiugs, i.a., en unpaid leave day, Reed and :
Ry repoct:l lisieliately to xuahn's oflifce for a meeting with A :‘"
him that took half aa hour. buring the meetiny, Kushn angrily told | , o1t
Reod that he thuugnat Reud hud breached what he considered to have A%
been an agrectunt concerning tig day and that, thorealter, Rueun ' R S
could no 1onger trust Reed. Kochn asred Reed wiwother she wished Y
to tohe the day as & charge against vacation or as unpaid leave. £
Reed then regeeated that 8 union steward be calleu to the meeting. .
Fuehn refuase. to do BO, asserting that the meeting involved neither . , I

uiscipiine #or the processing of a grinvance, sg that union represenkation
wed no. approcriate.  Reod fadicated-that she needed more time to . G
Gecide between tae oationus offored, and, at Feldy’s suggestion,

¢ »
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“Kuehn allowed Reed until the next day (June 13) to call him with

her decision. Pollowing the megting, Reed was emotionally upset.
Reed consulted with Bentz about what had occurred at the meeting
and about the union's interpretation of the funeral leave provisions.

. 15. On June 13, 1975, when Kuehn approached Reed at the latter 8
‘workplece, Reed reached for the phone. Kuean asked what she was
doing and when Read replied that she was galling hep.union’' steward
to ke present during the discussion that was about to ensue, Kuehn
informad Beed that he was only there to learmy her decision whether
to takg the day'as vacation or unpaid leave, that union representation
vas not appropriate, that Reed should therefore ndg.place the call
to her steward, and that, if ghe did, she would be pubject to discipline
for insubordination. Reed hung up her phone and informed Kuehn
that she would take the time off as unpaid leave.

16. Sometime in July, 1975, one day's pay was deducted from
Reed's earningsg as regards the day in question. Reed processed
a grievance pursuant to the gteps of the contractual grievance procedure,
challenging 'said deduction as a violation of the funeral leave provisions
of the agreement. That grievance was ultimataely resolved in respondent's
favor by reason of the result in a grievance arbitration.

17. when Reed requested union representation during said contacts

. with supervisors on June 12 and 13, 1975, she did not have reasonable

caugse to believe that subsequent supervisory decisions to discharge °*
or discipline her could result from or be based upon matters being
investigated during those supervigory contacts.

18. On June 13, 1975, Barkelew was presented by Wellhausen
with a written reprimand and warning concerning tardiness and related
matters. On June 17, 1975, without announcing a desire for a meeting
at the first step of the grievance procedure or otherwise giving

Wallhausen reason to know of such desire, Barkelew initjated a discussion

with Wellhausen in the latter's office concerning the factual accuracy
of certain portions of the June 13 written statement, and she requcsted
that her union steward be called away from work to be present during
tie discuszsion. Wellhausen denied that request. The discussion
proceeded with Barkelew identifying aspects of the statement she
believed factually inaccurate and expressing concern that the document
wat being placed in her personnel file. Wellhausen resvonded by

taking the docunent from Barkelew's persgnnel file, placing it on

the desk and saying “"really Jackie, it isn't that important that

it b in the file“. ?ollowxng that discussion, Wellhausen removed

the document from Barkelew's personnel file without formal notice

of that fact to Barkeléw, amended it to reflect the fadtual corrections
stresscd by Barkelew, and retained it in her own supervisor's file

of documents concerning exployes. ™

19. On August 39, 1975, Drow decided to terminate Johnson,
a probationary employe, and pulled Johnson's time card to that end.
Johngon, who returned to work on August 31, 1375 afier en ebsence,
:allgd Drew on that day in search of his timo card and was informad
that he waa terminated elfective at the end of that work day and
thrt he would be informed why by letter therealter. Johnson then
irforia 4 vermaag of thoe termandacion oad ashed her o help him arrange
a reating about 4t with Mal::oulkl. Thareafter, both Vermaas and
Johnion 30ught to arrarge such a meecing and, s8fter at least onc
postaarnescnt, an aspointment with Malliroceki was wade for
Saptunier 10, Refore that waoting, Johviaon ruceived a letter from
regpoacz2nt stating reasons for s termaination, each of which reacons
nod been the subject of at luast one warning frop sunervie:on prior
to hig terrination. On Septi-iior 19, Johngon entzred Worthview,

3

: -8~ " lo. 1466z-a

\
P ¢

' "'?3 v"’t‘

{:ﬂ' Mu 4 IO Wi A AR :;j,'p., potp,
g ', 3 ot B "l

PBF

et g P Y

AL daS

vt . p

e m————— a1 e | g

e re g

e L ot

e g~




EERIY
R e SN

ks

e . @ - | 1

and, agcompanied by Vermaas who was on vacation at the time, asked
to see Malinoski. Malinoski met them at the reception area, denied
Johnson's request that Vermaas -be permitted to attend the meeting
vith him, denied Johnson's request that union steward Ann Shibowski, 3
be permitted to attend the meeting with him, stated that if Johnson - X
. insisted on being accompanied by a union official there would. be .
no meeting, and (consistent with an earlier indication of such willingness
to Vermaas) allowed Johnson to he, accompanied by a witness of his )
fcholice other than a union official. An employe, Mary Escobedo, . : *
agreed to serve as a witness; she accompanied Johnson to e meeting - §M
with Malinoski. .During the 15 to 20 mindte meeting, Malinoski attempted .
to explain the reasons stated in the September 2 letter for Johnson's Y7
termination, and Johnson attempted-to discredit both those reasons . J
and Drew, the supervisor who instituted the termination. .Johnson N
hae not been returned to. Respondent's erploy since his Atgust 31, o
1975 termination. .

' 20. Between August 31 and Septémber 10, 1375, Malinogki tpok ' 1
steps to have calls to Northview for Vermaas from Johnson transferred- q
«to himself. Upzn receipt of one such call, Malinoski informed Johnson F
that, inter alif, neither Vermaas nor the union could be of help

‘ to him; and Mallnoski refused Johnson's request for Vermaas' home ;
phone nurber, consistent with respondént's policy of nonrelease
of employe home numbers. - . ’

a
"

v

" ' - 21. Philllos served as the union gteward in éhe Department ) 3
. of Social Services ‘from July, 1974 until the end of June, 1975 at, -
which time she became local"president. In the last week of February, L

1975, Kuehn orally directed“Phillips to keep a written record of
the amounts-of work time she spent on union business. On : '
February 28, 1975, Winkler wrote Phillips to "the same effect, directing 1
her to log the amounts of work time she spent on union business, -
to submit such logs to Winkler bi-weekly, and to leave word with ) ¥
Winkler "on {her] way. to and returning from union business". A :
day or so later, Phillips returned Winkler's memo with a handwritten
reply, "I will beshappy to oblige.” Thereafter, Phillips regularly [
left written notice on Winkler's desk of her wherecabouts whé€n she .
left her desk on union business; but, afteér recording the time she
spent on unicn business "a few times", Phillips, on the advice of
union representative Robert Lyons, ceased keeping such a record

and did not submit such a record to Winkler or any other supervigor.

ey, ey

“im g

22. Om”April 23,. 1975, Phillips replied to Kuehn's late FPebruary
oral directive by requesting that Kuehn put same in writing. Shortly
thereafter, Kuchn asked Winkler to respond to Phillips' regquesat
directly. Winkler next raised the subject with Phillips on
July 21, 1975 by orally directing that Phillips bring her written
records of time spent on union business to a copfcrence. Phillips
initially orally replied that she had never been directed to keep
such a record, but Winkler reminded her 4in writing of Winkler's .
February 28 memcrandum. Phillips replied in writing on July 22, 1975
exylaining that she had not kept such records because of advice
of her urion business representative, because she had rcceived no
regponse to her April 23»menwrandum‘to Kuehn,® and because she had
zlways informod Winkler in writing when she was away from hur desk i
on union business. Prior to Juiy 22, Phillips had not iaformed | o 8o
any supcrvigor that she was not keeping the record called for in fre
winkler's February 28 memorandum and in Xuehn's oral directive of - ’
avout the sa -« date. Winkler replied in writirg on Auguast 4,

1975 that Phillips® explanations for her nopcorpliiunce with Winklaer'sg
Po¥ruzry 28 direcctive were insurff.cienc, thac Phillips was to keep
a iog of time spent on union buvinesy both at &nd away from her t
desk and to submit same to Winkicr bi-weekly, that PHillips was :
to continue roporting her whcreabouts to Winkler wnen uhe left her i
desk on unioun business, and that, if Phillipe failed to comply §
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with those directives in the future, Winkler would consider referring

' the matter tg Kuehn for disciplinary actjon. Thereafter, Phillips
never kept a record of her time -spent on union business and was not
disciplined for failing to do so. :

-

73. During 1975, Phillips was the only union-official directed 3
to keep a record of work time spent on union business. Kuehn and 3
Winkler decided to require Phillips to keep and submit guch record, i
in order to determine whether work time spent by Phillips on her E
‘union business respondibilities as steward, or some other factor(s), }
vas (were) causing the difficulties they were haviang in bringing .
abdut a reduction in Phillips’ paperwork backlog. Kuehn and Winkler ]
sought such information to determine whether addjtional reductions
‘ in case assignments to Phillips beyond those tried previously were
likely to reduce that backlog. Hence, by their directives in tlose
regards to Phillips and by Winkler's August 4 warnind against noncompliance
therewith, Kuehn and Winkler were pursuing legitimate business objectives
in a reasonable manner. ‘ : ’

‘

" 24. In August, 1975, in the absente of Kissinger, Wellhausen ;
initiated a discyssion in her office with Kin about changes in the
telephone call handling procedures Kin was to follow. Near the
outset of the discussion, Kin reguested that a union steward be
called to be present during the discussion. Wellhausen ignored
that request and continued to detail the changes Kin was to make
in her work procedures. .

. 4 ;

YO Y

25.  In October, 1975, Wellhausen initiated another discussion
in her office with Kin about call handling procedures. Wellhausen
criticized Kin'eg job performance stating, "I have so many complaints
against you that I don't know what I'm going to do®, and instructed
her on the procedures that she was to follow. On two occasions
during the discussion, Kin requested and Wellhausen refused to permit
a union steward's presence at the meeting.’ Kin then explained that
she had performed the work in the manner being criticized because .
Safir had instructed her to do so. Wellhausen directed her to disregard
Safir's former instructions and to perform the work as Wellhausen . 3

was currently directing.

e o

T~

. 26. While Kin may have had reasonable cause to believe, durjing

- her October meeting with Wellhausen, that subsequent supervigory
decisions to discharge or discipline her could be forthcoming with
respect to the manner in which she had been performing her work,
complainants have not proven by a clear and satisfactory preponderanfe
of the evidence that Kin had reasonable caus®é to believe that any -
such subsequent supervisory decision could result from or be based /' R
upon matters being investigated by Wellhausen during her contacts- )

)

with Kin in August and/or October, 1975. .

27. Reapondent, at least at its Northview Home and Eospital,
has a procedure in cases of job related injuries by which the injured
employe, if posaible, fills out an ascident rerort and insurance 1
clain reports of the accident immediately after it occurs. Supervision
1s then responsible to. see that the report is completely filled
out by the employe and that a notation i3 made of any equipment
malfunction or work practice deviation or deficiency that should
be eliminated to avoid similac injyries in the future.

Pt O arh e e a————

28. Oa September 23, 1975, Barrow and Schmidt were at work’ *

lifting a patient when Barrow guffered a back injury. Barrow orally
reported- the injury to a nurse, coutinued working for an hour, and
rcsted throughout her half-hour supper break. When her increasing

. ' L - .
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N back discomfort did not abate, she went home after ikforming a ﬂhxse
o that she was doing so. Once home, Barrxow realized at she had
not filled out an accident report of the incident. ng that -
the filing of such a report is necegsary and believi hat it must . 2
be done immediately, Barrow called Schmidt at work anfl asked Schmidt 4
to file a Teport of ‘the accident. Schmidt did so befpre leaving ]
- .

work that night. « .

29. On Septembet 24, 1975, Malinoski called Sghmidt at her ' -
home and asked why sha, rather than Barrow, had fiYed the report L
of Barrow's injury when Barrgw had been in ‘the building an hour ’ R
and one-half after it occurred. - Malinoski also informed Schmidt “
that, under the circumstances, Barro¥% should have filed the report. . oo
He sujgested that Schmidt contact Barrow and have her fill out: the -
report form personally. Schmidt agreed to do so. Malinoski thereafter I
told Predricks to alert her unit staff to have Barrow report to )
Fredrxcks wheﬂ'she arrived to £ill out the ip)ury report. -

30. 5chmidt called Barrow on September 24, 1975 and told her
that Malinoski had critized her (Schmidt) for filing the report
and that Malinoski wanted Barrow to come to- the respondent's premises
to complete the form that evening. Barrow came to respondent's
premigag that evening and was referred to Mrs. Predericks for purposes
of £illing out the form. Based on her prior experiences with Mrs,
Predericks, Barrow reasonably believed that Fredericks would question
her about the incident and her reparting of it. ' Because of that -
belief and because she was in pain and under medication, Barrow * )
asked ‘union steward Sharon Miller to accompany her to meet with
Fredericks. When Miller and Barrow met with Fredericks, Barrow
requested that Miller be allowed to be present as a union repreaentative.
Predericks refused to permit that, however, and directed Miller -
to return to her work area. Thereafter, Fredericks bad Barrow fill
cut the necessary accident report forms and questioned Barrow about
the 1lifting techniques she and Schmidt had used when the injury
occurred, At no time before, during, or after that interview was
Earrow told by #ny supervisor that discipline might result therefrom h ¢
or that it would not; no discipline in fact resulted therefrom. :

T

T RPTTY

- 4
31. .Because_ she learned from Schmidt that Malinoski considered L
her - to have improperly left work without filing an accident report- .« g
and to have improperly had a fellow employe file same, and because '
she reasonably believed, based on prior experiences with Fredericks, '
that Predericks woyld ask questions about the circumstances of her :
injury and the rep i thereof, Barrow had reasonable cause to
believe that sub supervisory decisions to discharge or discipline
her could result m or be based upon matters investigated by Preder;cks
during her contact with Barrow on September 24, 1975.

£

32, .On February 8, 1976 Prischalla’ called Williams to neet
with her in her office w;thout prior notice. Prischalla outlined
complaints she had received from Northview residents, LPNs and attendants
concerning shortcomings in Williams' job performance and sought . .
Williams' views about the substance of the complaints. Williams
denied all of the complaints and denied that there was any need .
for hor job performance to be improved. No union representative ,
was requested by Williams at the February 8 meetind, and none was
present. Following that meetan, Williams told union-‘Sacgretary.
Darlene Moore that Prischallals criticisms constituted unjustified
ha®rassment about which Williang intended to gricve unless Moore
could arrange an informal meeting with Prischalla to resolve the .
matter. Moore asked Prischalla when she could neet with Will,ams
and Moore. Prischalla sect the reeting for latd February 1976 at

<which time Williamas and Moore met with Prischalla and Shepard
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in a meeting regarded by all present as outside the agreement yrievance
procedure., “_At that meeting, Williams Bnd Moore attempted to discover
+ the identity of employes who complained to Prischalla about Williamd
. and to discuss and refute, point by point, the criticisms of wWilliams'
work that Prischalla Wad expressed on February 8. Shepard frustrated
Williama' and Moore's purposes in that regard by Asking the purposg
of the meeting, stating that reiteratibn of-Prischalla's criticisms
seemed unnecessary since they had previqusly been outlined-on February, 8,
stating that the union had no proper role, at the meeting, and setating,
in response to Moore's references to.contractnal rights to union :
representation, that she did"not understand the need for tha unien ~ |
. and that she was “"antiunion anyways". - Shepard's comments in those .
regards did not constitute an implied threat of reprisal or prompise '
: of benefit. After fifteen minutes. Moore and Williams left the .
meeting in disgust. . ) ) C ’ ‘
- ) '33. In April, 1976, Williams filed & grievance when she was
den;ed a merit increase., That’'grievance was resolved at step threé
of ,the contractual grievance procedu“e. Williams was represented R
by the upion at all steps ‘at which that gr@evance was processed, -,
and heér views about the nature of her job performance were aired : '
before representatives of the respondent during said processing. - !
-As a part of the sgttlement of that grievance, Williams recelved .
the previously denied merit increase. N

o

. 34. In early %étil, 1976,, respondent decided to reassign one
social worker from the aid for dependent children ¢AFDC) unit to
theé general assistance (GA) unit. While such a reassignment involves -
no decreage in compensation, the GA work is considered lese desirablbk ’
than AFDC work by several social workers in respondent s employ.
Respondent's established procedure for ‘selecting empldyes for unit-
to-unit reassignments is 'that, the, supplying unit selects and recormends
‘an employe for the reassi nt, a meeting is arranged between that ,
, - ‘employe and the recexving unit supervisor to permit the latter to .
* determine the employe's suitability and acceptability for assig ’
in the receiving upit, and f&na¥ly the receiving unit supervisor ,
decides whether or not to accept the recdommended employe into the
cecexving unit. _Pursuant to that procedure, Safir directed Ruehn

to select and- recommend an AFDC social worker for consideration . - ’
by the GA unit supervisor. On Aapril ‘6,. 1976, - Kuehn called Morris T e
to hig office and, in the presence of Grimm, informed Morris that

he had decided to recommend her (and no pne else), for reassignment . ’

to the GA unit. Morrig expressed displeasure at the idea of being
asSigned to GA .work, contending that APDC employes who had. recently .
been assigned to GA work should be reassigned instead of an 8.5
year AFDC employe like herself. Kuehn stated that Morris had no
choice about whether, to be recommended.

T M IEMN 2 4 T 1 AR Y o e ATV S AN P 7 Y TP s

35. On' April 6, 1976, at Morrig' request, Grirmm scheduled
| first step grievance meeting for .9:30 a.m. on Monday, april 12
to discuss the proposed reassignment of Morris to the GA unit. Grimm
indicated that besides Morris and her union steward (Phillips),
Kuehn. would a;so be attending the meeting. )

e o en: e ey

A . +

Rgél,,Op the morning of April 8, 1976, thhout knowledge that
the Abril 12 meeting had been scheduled, Safir called Morris to
a meeting in his office with Kern, the GA unit supervisor. 'Upon
‘her arrival and discovery of Kern with Safir, Morris stated thut
she did not want to stay and participate in the meeting unless Phillips
was brought in too. Safir stated that the purposes of. the meeting
were to explain' why respondent found it necessary to reassign an

AFDC social worker to GA 'and to allow Kern to dcternmine Morrls'- :
suitability for receipt into the GA unit. Safir added that the ;
union had no legitimate role at the meeting but stated that a meeting :
about the matter would be scheduled at 1:30 p.m. that afternoon ’
amongthe three of them and Phillips. when .Morris again stated

o Ve Ve s omemes nes
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her desire to leave unless union representation was provided, Safir : i
stefnly insisted that she gtay and particxpate in the meeting as
constituted. Morris did so, answering numerous questions for Kern .,
and responding to their praise of the quality of her answers by . . {
lamenting that had she answered less admirably she might not be« 1
as likely to be reassigned where she did not want to work and where AN I
some other less senior AFDC employe should, ingtead, be reassigned. 4 F‘
At the conclusion of the meeting, Safir stated that there was no -
further need for the 1:30 meeting with Phillips and that no such \
meeting would be hetd. . v k
’ 23
37. At 1:00 p.m. on April 8, 1976, Morris was in Phillips’ |
work area informing Phillips of the meeting earlier that day and .
of her desire not to be reassigned to GA work. Safir entered, asked e
Phillips to come to his office so he could "pick her brain®, and v
told Morris, when she asked, that she should not come along. At
that meeting, Phillips contended that réspondent's method of selecting L
Morris for reassxgnment consideration had not been fair. Following

furthe ad Dhillina aunacackin Cafir avwrand +thas
)ll. \.uca. \-UIIVCL Du\-L\Jll' Gb :m&&.l.tlﬂ aug\,cab&vll' QGLJ.-L QYisTTW L—llﬂl— ‘1

volunteers from among the 13 AFDC social workers should be sought
as possible recommendees before GA proceeded to decide on Morris®
acceptability. No meeting of Phillips, Morris, Kern and Safir occurred
at 1 30 p.m. or any other time on April 8.

VI~

38. A search for AFDC volunteérs was inltxated by Kuehn at
“Safir's direction. As part of that effort, Kuehn scheduled a meeting
of the entire AFDC staff at 9:30 a.ms on April 12, the time Grimm
had set for Morris' first step grievance meeting. The staff meeting
was conducted as scheduled, but no volunteers came forward. Kuehn
T called Morris to a meeting’in his office the next day (April 13).
ST Kuehn had Reidy, also .an AFDC unit supervisor, present because Grimm
e was i111. When Kuehn indicated that no one had volunteered and that
he was therefore going ahead with his prior decision to renew his
recommendation of Morris for reassignment to GA, Morris asked twice
that a union representative be sumuoned., Both reguests were denied

AR
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T by Kuehn. When grievant asked in the alternative to be allowed
L to leave-rthe meeting, Kuehn did -not respond, but rather continued
. 'xﬁ " discussing, with Reidy's assistance, the nature of GA work and the B
oy reasons why Morris would find it enjoyable., At the conclusion of :
3 the meeting, Morris stated that she_intended to consult with Phillips P

on the matter further. ‘ ¢

. 39. As of April 14y 1977, Grimm had not contacted Morris concerning

o . @ rescheduling of the preempted April 12 first step grievance meeting.

"On aApril 14, Morris wrote Grimm a memo requesting that she schedule

same "to discuss my transfer into the G.A. unit" and that Morris'

union representative be included at the meeting. Grirm honored

that reguest, scheduling such a meeting on the same day, including

Kuehn as a participant. At that meeting, Kuehn asked ‘the purpose

"of the meeting, and when Phillips and Morris responded that it was

s » a first Btep grievance procedure meeting concerning the move of

o Morris to GA, Kuehn took the position that respondent had not yct !

AL N officially decided to reassign Morris so that the necting was premoture

[P and that since the authority to reverse such decision rested elsewhere,
. the meetifig could serve no useful purpose. It ended at that pgint.

.40é The following day, Kern notified Morris in writing that By
i . .she was ace@EEed for reassignment to the GA unit effective . i
o April 26, 1976. Thereafter, Morris' grievance was reduced to writing i
:%”d , and proccssed through steps 2 and 3 of the agreement gricvance procedure,

with union representation provided at each step. Morris ultimacely
chose not to pursue the qrievance further in vicw of respondent's
county board personnel committee's step three disposition calling
for a review of the possibility o€ reassigning Morris out of the
GA unit after one year. '

. ] 41. Durinc a third step grievance méeting concerning a three-
O ¥ day suspcasion of an employe, a represcntative of Respondent

,33 . ~13~ . No. 1406e6u-2,
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asserted that the suspended employe had the worst recqrd of abkenteeism
and tardiness of all employes at Narthview. Thereafter, op Fgbruary
18, 1976, union president Vermaas sent Malinoski a written request "
that she be permitted to review the "work recorda® of ten employes.
back in time to January of 1974. That written request contained - \

. no reason or ¢ase reference in support of it!. Malinoski initially

denied the requwegst, but, after Vermaas orally informed him that ,

it was in connection with the pendin; arbitratign of the three day: !
suspension. grievance ang.threakened to subpoena the records, Malinoski
produced- the pgrsonnel ‘flles 'of the ten employes referred to.in Y
Vermaas' request and peymitted Yermaag to inspect and make notes
conterning the payroll records f.each of the employgié Verhaas
.made notes concerniny only seven oy eight of thg ¢ cause she
had ‘included two or three pames iﬁ,thg ten mbout whbm she, hag ng !
interest in prder to partially diveri respondent’s attenfion fgom 3
the absenteeism and ‘tardiness records of the othér seven or.eight. :

. - S i
42. On April 27i 1976, Vermaas gént Malifoski 2 written request
to ' revigw the work records ofganothe:“ten emphaygs. {That request
contained a subject raference of "arbitration®. At that time, the
parties' only pending arbitration was that concething the three- - |
day suspension noted above. Malinoski deniéd Vermaas' April 27
request, stating that Vermaad Wid previously adduced all the information
she needed and that she appeared to be on a "witch hunt™.  Malinbski
suggested, in response to Vermaas® eipressed dissatisfaction with

his denial, that she put her specific reasons for the request in
writing and forward that and all future requests for such records ’
directly to respondent's personnel department where;§uch records

are kept. Vermaas did not communicate furthex with respondent about

the matter, but union busingss representative' Robert Lyons later
requested and was permitted to’ review all of the.fecords. that Verflaas

had requested on Apx{l 27, 19%§&v oo 4 :

.

- . h . . ‘
43. On May 16,,.1976, Mehlos, a probationary employe, receivedr

a written memorandum from Hammermeister .stating that if his work

performance did not improve in’ several specified respects, he would -

be terminated on August 1, 1976, the expliration of Mis probationary .

period. On the morning of July'9, 1976, Mehlos was called to t

with Hammermeister concerning her evaluation of his performance’

and concerning his emplpyment status. Mehlos asked union vice president

Dennis Lypns to accompany him to the meeting.. Lyons had c¢opferred

with Mehlos about his workload and supervisor and was familiar with

the work he was performing and with his work situatiph generally.

Mehlos and Lyons were ushered into Safir's offige by Hanmermeixter.

Mehlos asked that Lyons be permitted to remain as a witness, but

Safir denied that request, offering Mehlos the opportunity to have

other than a union official attend as a witness but taking the position

that the mecting was administrative and fbr the purpose of reviewing

‘an employe evaluation with the affected employe, and thus not a

proper meeting for union participation. Once Lyons was excluded,

Hamirermeister and, Safir presented Mehlos with Hammermeister's detailed

and predominantly negative performance cvaluation wherein Hammermeister

reconriended Mehlos' immediate termination. The three discussed

Hammermeister's findings concerping Mehlos but the only question

é;&ed of Mehlos was whether he chose to resign effective after three

(2]

i

reks more of work or chose ‘instead to be terminated immcdiately.
ehlos asked for time to think it over, and the meeting was adjourned
until that afternoon.

!

. 44. Mehlos conferred with Lyons and returned with Lyons to
the scheduled afternoon meeting on July 9, 1977. At that meeting,
Lyons attempted to suggest alternatives such as an extended

’
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prabationary period, but Safir and Harmermeister confifed the discussion ’

to Mehlog' decision of resign or be fired. Mehlos chose the latter, ’

the four briefly discussed the mechanics of the termihation, and

the meeting ended. Later that day, Mehlos was presented with written

confirmation of his immediate-termination. .
3
3
h
3
3
3

45. Respondent's decision to ;erminate Mehlos had bheen made
prior to his July 9 morning meeting with Safir and Hammermeister.
The sole purposes of that mee%ing were to explain to Mehlos the
reasons for that decision and to offer him an opportunity to resign
rather than be terminated. Mehlos did not have reasonable causge
to believe that subsequent employer decisions to discipline or discharge
him would be made as a tesult of or on the basis of matters investigated
by Safir'or Hammermeister during their contacts with him on the
morning and afternoon of July 9, 1976. . .
1 3 -
Baged on the foregoing findings of fact, the examiner makes {
and issues the following

¢ .

CONCLUSIONS OF LAW - -

)

1. Respondent did not interfere with, restrain or coerce . R
municipal employes in the exercise of their rights guaranteed in o
Sec. 111.70(2), Stats,., and thereforae did not commit prohibited { Lo
practices within the meaning of Sec. 111}70(3)(a)1. Stats.: . :

A. by tWe acts of Safir and Kern noted in findings 9-<11, above;

B, by Kuehn's ignoring of Reed's request for uhion representation
during that meeting on June 12, 1975 and/or by Kuehn's June 13,71975 !
denial of Reed's request for union representation and threat of b . -
discipline for insubordination if Reed disobeyed hxs dztection to . -
ceagse calling her union representative; ) . - 3

C. by Wellhausen's June 17, 1975 denial of Barkelew's request
‘for union representation during their discussion of Wellhausen's
written reprimand of June 13, 1975;

. access to Vermaas at Northview and for Vermaas' home telephone number,

D. by Malinoski's denials of Johnson's requests for telephone é}
sometime between August 31 and September 10, 1975; &aj

h'r‘
- E. by Kuehn's and Winkler’s 1ate-?ebruary'and wWwinkler's July, ’ F;;
1975 directives that Phillips keep and submit to respondent récords b
of the amounts of work time she spent on union business:

S

P. by Winkler's August 4, 1975 directive and warning that
e Qiscipline aicht result from Phillips' noncompliance therewith,
singe such noncompliance would have constituted fai}uxe to follow
a 1% wiul directive of respondent;

;,,...-»;_w
e
2 S

.

L F

G. by Wellhausen's ignoring of Kin's request for union repre-
sentation at their meeting in August of 1975 and or by Wellhausen's
denial of Kin's request for union representation at their meeting
in October of 1975; : .

- f. by the absence of union representation of Williams at
her February 8, 1976 meeting with Prischalla, since Williame did
not request such representation for that meeting;

24 ,
v

louteine JR R LT el

T

. 1. by the conduct of Shepard noted in finding 32, above,
during har meeting with Prischalla, williams and Moore in late
February 1976; '

t

T v e,
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J. by Safir’'s April 8 and/or Kuehn's April 13, 1976 denials
of Morris' requests on those dates either to be provided with union
representation or to be permitted to leave her meetings with them
on those dates;

) - " v
K. by Malinoski's refusal to grant Vermaas® April 27, 1976
request for access to employe work records since Malinoski‘s insistence
upon a written statement of Vermaas' reasons more specific than
the bare reference to "arbitration” in her April 27, 1976 request
and .upon direction of such requests to respondent's personnel department
was zeaaona?}e:

L. by Maliposki's ‘conduct noted in findings 43 and 44, above,
except as noted it conclusion 2, ‘below.

2. B;‘offe img Johnson the opportunity to have a witness
preserit during his meeting with Malinoski on September 10, 1975
but conditioning that opportunity on the witness being other than
a union officer or agent, Malinoski and respondent interfered with,
restrained and/or- coerced the remaining municipal employes in the
bargaining units in the exercise of their Sec. 111.70(2) rights
to engage in lawful concerted activities for the purpose of mutual
aid and protection &nd to assist labor organizations. Respondent
thereby committed a prphibited practice within the meaning of Sec.
111.70(3) TaY 1, Stats. e .

3. By denying Barrow's ‘request to have a union steward present
with her during an interview with Predericks on October 24, 1975,
FPredericks and respondent interfered with, restrained and/or coerced
Barrow, & municipal employe, in the exercise of her Sec. 111.70(2)
right to engage in lawful concerted activities for mutual aid and
protection. Respondent thereby committed a prohibited practice
within the meaning of Sec. 111.70(3) (a)1, Stats.

4. By offering Mehlos the opportunity to have a witneas present
during his meeting with Hammermeister and Safir on the morning of
July 9, 1976 but conditioning that opportunity on the witness being
other than a union officer or agent, Safir and respondent interfered
with, restrained and/or coerced the remaining municipal employes
in the bargaining units in the exercise of their Sec. 111.,70(2)
rights to engage in lawful concerted. activities for the ‘purpose’
of mutual aid and protection and to assist labor organizations.
Respondent thereby cormitted a prohibiteds practice within the meaning
of Sec. 111.70(3) (a)Y, Stats. s .

“ ) .
5. Neither Complainants' agreement to. the tontract langumje
noted in finding 6, above, nor the bargaining history noted in finding
7, above, nor.both taken together, relieves respondent of legal ]
responsibility for the violations of MERA rights noted in conclusions
2 through 4, above. e

6. Except as noted above, respondent did no% violate either
Sec. 111.70(3) (a)l or 2 by harrassing or interfering with the abllity
of union stewards and officers to perform the duties of their cifices,
and/or by denying employes represented by complainants union represen-
tation in mactings and conferences with supervisors.

Based on the foraegoing findings of fact and conclusiong of .
law, the examiner makes and issues the following

-
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: . ORDER
i. I7T IS HEREBY ORDERED tnat re ent Waukesha Counfy.
its officers and agents shall imreuiately: r

! A. Cease and dcaist from | . : :

1. compellinq any employe in the barqaxnxng units p - -
represented by complainants to participate without .
ropresentation by corplainant in a contact with i
supervision where the employe has requested such [ v
' representation based upon the employe's criet b
reasonable cause to believe that a subsequent . ]
' supervisory decision to discharge or discipline CoL
(including verbally reprimand) the employe‘:could -
result from or be based upon matters being . -
investigated during said contact.. - : .

bargaining units represented by complainants to be
accompanied by a witnesg in a meeting with supervisian
on the requirement that the witness be other than
an officer or steward of complaxnants,

2. condxtionzng permission of any employe 1n tHe ,g, ‘
).
!
3

RE K finds will effectuate the policies of the Municipal

. ' 1
EEN B. Take the following affirmative action that the examiner E
Lo Employment Peace Act: s

e 1.  TlNotify all of its employes in bargaining units ;-
T " represented by complainants, by posting in i
L_;* conspicuous places on its premises where notices :
Ve . to such employes are usually posted, copies of the - ]
PR notice attached hereto and marked Appendix “A". k
T {Such copies shall bear the signature of the chairman b
B,

f

¢

of its board of supervisors and shall remain

. posted for thirty (30) days after initial posting.)
Reasonable steps shall be taken to insure that said
notices are not altered, defaced or covered by
other materials.

2. Notify the wisconsin Employment Relations Commission,
in writing, within twenty (20) days of tha datc of
service of this order as to what steps it has taken to
comply herewith.

R, o g
v,
-

\II. IT IS PURTHER ORDERED that, except as noted above, the complaint
filed in the above matter shall be, and hereby is, dismissed.

T

Dated at Madison, Wiscpnsin this 5th day of January, 1973.
WISCOHSIN EMPLOYMENT RELATIONS COMMISSION

o Masnkatt £ Shess

. MarshdIl L. Gratz, @xamincr
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APPENDIX *A"

NOTICE TO ALL EMPLOYES IN BARGAINING UNITS REPRESENTED
BY APSCME LOCALS 2490 AND 2424 N

Pursuant td an order of the Wisconsin Bmployment Relationa Commission.
and in order~to offectuate the policies of Section 111.70 of the Wisconsin

Statutes, we hereby notify you that:

Waukesna County will not condition permission of any employe

In the above bargaining units to be accompanied by a witngss in
a meeting with supervision on the requirement that the witnesa be
other than an officer or steward of APSCME Local 2490 or 2494.

¥aukcsha County will nos compel any employe in the above bargaining
-Gnits to participate witiout repregsentation by AFSCME Local 2490 ox
2494 in a contact with supervision where the exploye has gequested
such representation based upon the esploye's reasonable cause to
believe that a subsequent supervisory decision to discharge or
disciplire (including verbally reprimand) the employe could raesult
from or be based upon 'matters being investigated during said contact.

.

-
¢ _ WAUKESHA CGUNTY . g
By
Chalrman, Watiesha, Ccunty Board of
Supervisors
. v [ ) .
Dlud m. d‘y 0! ’ 191 - v -~ '
., .

|
|
| |
|

PELS KOIICT HEST ROMATH PULTUD POR PRIy (30) DAYS PROM T DAYI alPRo!?
Anl UL 0T BB ALgLRzJ, GUFALED O8f JCVEHID DY kﬂy OTHLR BATERIAL.
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WAUKES4A COUNTY, XXXIX, Decision No. 14662-A '

MEMORA'DUM ACCOMPANVING PINDINGS OP PACT, ]
CONCLUS1I0ONS OF LAW AND U’D‘R

2 o 2B O L ok $ 2 e

Violations of Sec. 111.70(3) (a)l and (3)(&)2 Stats., are alleged ]
in the complaint, bascd on alleged denials by respondesk to employes ’
of union representation in meetings and conferences concerning their
wajes, hours and conditions of employment and on alleged harass-
rant and interference with the ability of union stewards and officers
to perform the duties of their offices. 1/ Respondent

znawered, denying anv violation and requesting dismissal of the
complaint and an award of “costs for the defense of this action,
including gttorney’s fees, transcript costs and disbursements” to
Kespondent.

P R T

1ﬁf
e

L;ﬁfa

e

.

The parties' written arguments focus upon several specific
incidents and on the general principles of law applicable to such
gituations. Their arguments concerning general legal principles
are reviewed immediately below, with their positions concerning
grecific incidents noted, where elucidative, in the discussions
of each, below.

POSITION OF COMPLAINANTS:

MERA provides a right for nmunicipal ermployes to have representation
Ly their exclusive bargaining representative in all conferences
with .nvxr municipal employer conrcrning their wages, hours and
ord itiong' of employment. The commission expressly so stated in
trrohall 2/ and Crandon 3/ and applied that principle along with
that of the foderal Weingarten 4/ case in City of Milwaukee §£
*  requiriny representation at an interview not .required by law but
which the employe reasonably beliaved could result in discipline.

e

«

Ceald

e T IR J PP IS~ W DY)

To lirdt reoresentation rights to the facts of those cases

and to participation in -formal grievance procedures contravenes
trha public policy underlying MIRA, That policy, as reflected in
Secs. 111.70(6), (2), (1)(d) and (1) (1) encourages *voluntary gettlement®
{(i.e., settlement before formal, adversary grievance proceedings
tecome necesusary) to resolve “labor disputes® (which include "any
Y concroversy coacerning wajes, hours or working conditions®) by means
Ve of "collective bargaining® (which involves mecting and conferring
in good faith with tho exclusive representative with the intention
tu rzach an agreemnent)., The earlier representation rights attach,
trne more oflcctively the MIIA goal of labor peace through voluntary

grtiloreaty will ba ac\ieved, tor, early represantution can provide
runicipal employers with all of the facts before they make <rcisions
they will thereafter feel they must defend rather than compronise

RN
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1/ Tre union expressly chose not to offsr any uvidence about a
further allevation concerning adviging exnployes against union
e berehip and harrassing esploycs who becomg union members.

- oy

2/ Wnltohell School Districe, Duc. No. 10268-A (8/71) lexariner Schurke),  fm
i‘li”d"}y WHKC, Dec. ! l’ 268-B (3/71). %

3/ Creontom Joine Schood) fagrrice Wo, 1, oo, Na. 10271-A (8/71) (esam .or

GedireT, atd d by vo a.. Dm.. ro. fo0z71-" (10/71). i

4/ NLBA v, Waingarten, Inc., 420 U.5. I51, §3 LARM 2683 (1975). :

-

i B
V. ‘:*
: 174 CI°J 2! 4a,wx Lama (Patice Dqurt"an$. Lec. No. 135L.8-p (1/7&}) '
3 {exar a3 Eenurke’, Atz i by wiil, Dec. .. 133%6-C {5/76). :
: ;
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4 or bargaining history. A waiver of a statuto

T i —_

and before the divisive and necessarily adversary processing of
the matter in a formal grievance procedure. Hence, MERA representation
rights must be broadly interpreted.

Such MERA representation rights should also extend to cansulting
with the representative before entering any meeting or conference
at which a right to representation exists and to any meeting or |
conference at which some other 'vitngfs” is perpitted.

. !
Complainants did not waive any of their rights by contract
right must be clear
and intentional. Agreement that dismissed prpbationary employes
have no right to file a formal grievance under the contract grievance
progedure does not waive probationers' statutory rights to pre-
discharge representation in efforts to avoid discharge. Moreover,

- Complainants' withdrawal of a2 proposed contract provision for union

repregentation at all stemg of the grievance procedure in no way
waives employes' statutory rights to representation at those and
other meetings and confcrences.
\

The foregoing principles apply in the various factual settings
herein, calling for declarations of the violationg alleged, cease
and desist orcders, and reinstatement and back pay.for the two dismissed
probationary employes parallel to the Crandon and Whitehall remedies.

POSITION OP RESPONDENT:

.

. Municipal employes do not have a right under MERA to union -
representation at all meetings concerning their wages, hours and '
working conditions. The Whitehall and Crandon decisions quoted
statutory language of the then Sec. 111.70 providing municipal employes
with the ®*. . . right . . . to be represented by labor organizations
of thelir own choice in conferences . . . with their municipal employers
on questions of wages, hours and conditions of exployment . . .*

which language was later stricken from the statute in favor of language
parallel to Sec. 7 of the National Labor Relations Act. In any

event, the holdings therein applied only to conferences mandated

by statute, unlike any of the conferences at issue herein. The

Citvy of Milwaukee case carried over the valid principle established

In Weingarten that an employe has a right to union representation

in an investigatory interview which the employe reasonably believes
might regult in disciplinary action, where the employe requests

sarg.

5

Weingarten and cases followidg it protect an emplover's right
to deny a request for reoresentation at such an intervies and to
proceed with its investigation with or without the unrepresented
enplove’s participation at the employe'’s choice: a statement of
ths cormisgion'’s position on that matter is not required to dispose

‘0f the instant dispute, but it would nonetheless be desirable for

other reasons.

The complainants®’ effort to expand the rights recognized in
the caseg noted above to the day-to-day, on-going, Qirect relstionships
batween supervisor and eaplnye is without leyal basis, contrary
to existing federal précedent, and tantamount to co-managemant.

Moreover, ,during the parties' collective bargaining, corylainants
spocifically waived any right of raepresentation claimed herein in
view of the union negotiator's indication that the unicn was drupping
ita decand on the subjcct bazed on his underztandings that the uaien
did have the right to revresentation at all steps of the c¢rievance
proceaure and that the employes had the right to represenctation
at an investicatory interview which may lead to disclpiinc or discharge.

No. 1466.1-A
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The law, when properly intétpzeted and applied to the facts .
supported by the record, results in no.violation of Secs. 111.70(3)(a)l
or 2 whatever, and calls for dicmisgsal of the cooplaint in its entirety.

Badial S g

DISCUSSION:

Becauge the parties have analyred the Sec. 111.70(3)(a)l allegations
arisigg in the variety of employe-gupervisor contact situations
of record herein from differing basic legal assertions, it is necessary
to review nomz of the applicable statutory and caselaw developments
to find the proper framework for analyzing the individual situations.

T R O

' In Whitchall and Crandon, the commission held that Sec. 111.70(2)
provided municipal employes (therein teachers) the right to union
representation at private nonrenewal conferences with their municipal
employer which Sec. 118.22(3) 'entitled them to demand for purposes s
of being heard as to whether the nonrenewal of their individual g
teaching contract then being considered should be implemented. In
amending the examiner's accorpanying memorandums in those decisions,
the commission made clear that it was not the statutory nature of
the nonrenewal conferences that entitled the employes to such representation,
but rather the fact that Section 111.70(2), as it then read, expressly
and clearly mandated that municipal employes have the right ". . . to
be represented by labor organizations of their own choice in conferences
. . . with their municipal employer on questions of wages, hours
and conditions of employment. . .". 6/ Shortly thereafter, MERA was
enacted, inter alia, deleting the ahove—quoted provision, drafting
Sec. 111.70(2) along the lines of Sec. 7 of the NLRA, and replacing
the prior inclusion by reference to Sec. 111.05(1) with Sec. 111.70(4)(d).
After the enactment of MERA, the right to union representation in
nonrenewal confqrences was held to be provided in the amended Sec.

111.70(2) 7/; so was the right to union representation that had
been requested by an employe as regards compelled attendance at

a primarily gupervisdry police department board of inguiry hearing
investigating charges against the employe which the employe had
reason to balieve could have resulted in a subsequent supervisory
decision to discipline or discharge him. 8/

oy

N A P P TYEOC I

»
From these developments, it is clear that a right to representation
exists in a least some circumstances under MERA and that in at least
some circumstances an independent employe right to the contact with
supervision is not reguired to prove an unlawful denial of representation
therein.

The pertinent statutory and case-law developmenta do not, however,
require the conclusion urged by complainants that municipal cmployes
enjoy an absolute right under MERA to be represented in every cenference
they have with their municipal employer or its representatives on
guestions of wages, hours and conditions of amployment.

vt e e g

While nothing in the legislative history of McRA would indicate
that a curtafilsent or narrowing of the existing employe protections
was intendnd by the legislature, it nonetheless appears that the
logislature substituted the majority represantative's right to require
the municipal employer to bargain collectiveliy about certdin

Dec. No.,10268-B at 4-5; Dec. No.#1p271-C at S.

&/
R 7/ waterloo Jt. fchool Dist. ¥o. 1, Dec. No. 10946-A,B (9/73) sne also,
J3idt Scheol Uistrict tio, 10, Clty of Appleton, Dec. Nos. 10396-R (4/7;
ant a (77773) [alctua).

8/ City of Milwaukee, above, note 5.

-21- No. 14€62-A
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subiects fncluding questions arising under a collective bargaining
agreement as the weans of providing certa protections of employe
repruzontation previously provided as e ess rights of individual
employes. Specifically, the legislature modified Sec. 111.70(2), .
(1969) Stats., by deleting the express right of emploves "to be

represented by labor organizations of their own choice in conferences %.n
and negotiations with their municipal employers or their representatives
on questions of wages, hours and conditions of employrent” and providing
instead, as in the private gector model, the rights, inter alia 3
to engage in lawful concerted activities for the purpose of colfective
btargaining or other mutual aid or protection.” Though the legislature
did not indicate an intent to overturn Whitchall and Crandon when

it amended the prior statute, and while it can be presumed to have
becn aware of those existing cases interpreting the prior statute,

the ancndment does not reflect an implicit legislative approval

of extension of the results in Whitehall and Crandon to the full
breadth of the dicta therein that was based on the words of the

prior statute.

N 2 N

In interpreting Sec. 111.70(2) in its ¢¥¥rent form, it may
be noted that Sec. 7 of the national act after which it was patterned
-has been interpreted to provide rights to union representation that
are not so broad as those claimed herein by complainants.. While
an eipléye under that act has beer held to have the right to consult
the union représentative prior to a contact with supervision at
which the right to union representation is protected 9/ and
to have the right to the presence of a union representative during
a compelled appearance at an interview the employe reasonably believes
could result in discipline or discharge, the private sector interstate
commerce amployer may lawfully force the employe to choose between
foregoing those rights and foregoing the interview (and any benefit
it .might be to the employe.). 10/ Moreover, under the national
act, the right to union representation would not apply:

". . . to such run-of-the-mill shop-floor conversationa as,
for example, the giving of instructions or training or
needed correction of work techniques [because in) such cases

thare cannot normally be any reasonably basis for an employe i
to fear that any adverse inpact may result from the interview, o
and thug . . . no reasonable basis for him to seek the E
assistance of his representative.” 11/ i
- Moreover, some municipal employer actions that, in the broadest ;
and most literal senses of the terms, “interfere with® or “restrain” o
’ E
- 3
ke

-~

L e a4

g - fﬂ;wyw i

N

’

9/ Climax Molvybdenun Co., 227 KLR3 No. 14, 94 LERM 1177 (1977).

19/ Sce, Weingartcn, above, note 4, B8 LRRM at 2691-2.
11/ Weinunrten, above, note 4, 83 LERM at 2691 citing with approval

uua11€V"!dhufactuxxng, 193 NLRB 197, 79 LRRM 1269, 1271
buL sce, note 29, balow. ' . $:
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municipal ‘employes’' exercise of S
‘ | R | ak A esf Y ad va— TYT AN SN Sr 2
LU IIOL VO violiale oeC. Lil./Vig)jlalie. Ll/ ,

ey ., Rather, the traditional mode of analyzing whether a violation
o of those quoted terms as used in the applicable statute has occurred
has involved a baldhcing of the interests at stake of the affected
municipal employes and of the municipal employer to determine whether,
~under the circumstances, application of the protections' of the #nterference
and restraint prohibitions would serve the underlying purposes of

the act. 13/ The examiner concludes that such an analysis, on'a

case by case basis, is necessary to determine whether, in any given
set of circumstances beyond those presented in Whitehall, Crandon

and City of Milwaukee, the uhderlying purposes of MERA are served

by protecting a right to union reprgsentation. Such a case-by-

‘case analysis will facilitate consideration of issues such as whether
an express request is a condition precedent- to the exercise of a

.

s )
LR

.

12/ Spe, €.g., Kenosha Board of Education, Dec. No. 6986-C (2/66)
*{reasonable municipal employer limitations on labor organization's
use of municipal employer's physical facilities for organizational
.purposes held not a violation of Sec. 111.70[3}fal}l); City of Oshkosh
Dec. Nos. 8381-A (7/68) and -B (8/68) (8Qictum) (discipline of a

* union representative for zealous conduct as an advocate would not
violate Sec. 111.70[3}fall ifvthe representative's conduct were
“unreasonable under the circumstances®); Janesville Board of Educatio
.Dec. No. -8791-A:(3/69) (remark of agent of municipal employer mace
' in radio interview that criticized tactics and bargaining cemands of
- exclusive bargaining representative held not to violate Sec. 111.70

[3]1la)l because no threat or promise madeé); Joint School District

No. 10, Citv of Appleton, Dec. No. 10996-A (4/73), and =B (7/73)

{school board refusal to postpone unilaterally scheduled Sec. 118.22]

private nonrenewal conference to permit union representative to atten

held no violation of sec. 111.70[3){a)l where requested postponcment
date was March 15, date on which board was required to notify teacher
of nonrenewal decision); Western Wisconsin Technical Institute,

Dec. No. 12355-B (8/74) (municipal erplioyer may voicoe its boposition

to having jits embloyes represented in campcign propaganda so long

as such does not contain threats or promises).

13/ See, e.q., ‘Republic Aviation Corp. v. NLRB, 324 U.S. 793, 16 LRRM
€20 (I945) T°These cascs oring here for review the action of the
RNaticnal Labo%lkelatxons Goard in wecrking out an adiuztment [under
then Sec. 8{(1)'of the NLRA] between the undisputed righ:c of
self-organization assured to employees under the Wacner aAct ani the
cgqually undisputed right of emplovers’ to maintain discipline in

- : "their establishments. Like so many others, these rights are not

4’ unlimjted in the sense that they can be excrcised without reaard

; to any duty which the existence of rights in others may place upon
meloyer or exployee. Opportunity to organize und proper aiscinline

are both.essential elemants in a balanced society.™ id., 1o LK

r at 622,) It should also be noto@ that such 8 balancing of interests

analvsis was undertiken by the U.S. Suprere Court an Vel nearten,
b8 LREM at 2693, and, at least to sowa extent, in thite 1;
(Dec. No. 1026#-A at 10-12) and Cran.on (Dec. bo. I0Z7I-A at 10-13).

- No. 14662~A

) ’ -

"‘3? -2, ,‘;.-,v .:w‘.ﬂ? A f.‘r;,\n(vm:“y". X
|4 . B 3

S ARt ..vv»'l—‘”,;._r:n‘q‘_».\.‘
o 15 . FATE N

¢ macm 3 A ———y



h%l -\ ] @ ) E"
o )

right to represcntation 14/, whether offering the employe the choice :

of no representation or no meetlng avoids a viclation 15/, whether §
full representation is always required if a right to representation

. exists 16/, whether the imposition of an adverse impact on employe f
’ wages, ﬁburg or working conditions is a necessary element to prove
an ynlawful denial of representation, and other related lssues. 3 {
The MERA sections cited by complainants as indicative of MERA's '

_‘ A
A B B s ctan s . -

”vJ; underlying purposes are pertinent thereto, but 8o is the fourth
e sentence of Sec. 111.70(1)(d). 17/
Y Even after it has been determined that given circuustancgs

warrant recognition of a right to representation, it must also be
determined whether such right has been waived. Por, the commission
has held, in County of Milwaukee 18/, that the’ nmajority repregentative
can waive certain rights of municipal employes to union representation
that would otherwise be protected by Secs. 111.70(2) and (3)(a)l.
However, subsequent waiver case-law ‘developments 19/ nave - rendered
the particular contract language and bargaining history in,

‘County of Milwaukee of little or not value as a guide to the
circumstances that will suffice to waive MERA rights.

°l ) The examiner now turns to the fact situations -surrounding various '
. r? employes represented by complainants. The situations are presénted
e in the order in which findings of fact related to them were made,

T; and roughly in time sequence.

'

Edith Meinhardt,K (findings_ 8-12; conclusion 1l.A.) .

. 1

'E

See, Cxtyiof Milwaukee, Dec. No. 14394~-a (5/77), pet*tion for
WERC review pending, (proof of request necessary). .

See, no¥e 10, above, and accompanfxqg text.

/

See, Clty of Milwaukee, above, note 14 (dicta) (Extent of right
to ! representation can vary. with circumstances).

That .sentence provides as follows: . ' .

EE

S

"In Creating this‘ sgubchapter - the leglslature recognizes
‘ that the public employer must exercise its powers and

' responsibilities to act for the government and good order
of the municipality, its commercial benefit and the health,
safety and welfare of the public to assure orderly operations
and functions within its jurisdiction, subject to those .
rights secured t¢ public employes by the constitutions
of this state and of the United States and by this
subcbapter. -

Dec. No. 8707 (10/68), aff'd Dane County Circuit

Court, No. 126~321 (6/70). See also, discussion of WERC rationazle
in id. in Whitchall and Crandon at p: pages notecd in note 6, above.
Compare, Cournty of lMilwaukce, above, with, Milwaukee Board of Sahool
birectors, Dec. Wo. 6995-A (3/66), aff'd Dane Counvy Circuvit Court,
No. Y26-0 017 (11/67) (majority representative and municipal employer
may not agrue to waive individual e;rplove's rignt to present
grievances to municipal employer through representative of a

minority union).’ .

-
-
o

' See, e.g., Citv of Brogkfiecld, Dec. Yos. 114)6-A (7/73), ~B' (9/73),
afi'd waukesha Counity Clrcuit Court, Caue Ko. ’l9?3 {(6/74) (clear and
unmigstakablie evidence of intrmit to waive reguired); State of Wiscongin
Dec. No. 13017-D at 5, 6 (5/77} (uzc*um)(wzthdrnwal or uarqalnlug
p<oposal by union would not, alone, have baen surficient to w.ive
union's MERA right to bargain regarding subject natter of prvpuael).

-
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Cemplainants contend that respondent viclated Meinhardt's right 4
60 union representation by abruptly terminating her June 4 firse-
step grievance meeting with Kern that. Meinhardt appeared for with
a union representative, and by expressly prohibiting unibn representatjon
at her meetings with Safir on June 6 and with Safir and Kern on
June 9, contrary to Meinhardt's requests therefor.

P

b

Ty

The examiner has found, however, that Meinhardt had led Kern
reasonably-to believe that Meinhardt was requesting the June 4 meeting
b pursuant to Kern's note inviting an intermediate discussion of the
evaluation as part of the respondent's process of developing the 1
final evaluvation, and not a first-step'grievance meeting. Thus,
‘Kern was surprised when Phillips accompanied Meinhardt to that meeting, e

and Kern expressed the opinion that Phillips did not belong-there.
Despite her misgivings about Phillips' presence, Kern sgpent forty-
five minutes with them béfore the meeting was adjourned, and it

, wag adjourned with their agreement. Hence, the notion that the -
grievance meeting was abruptly ended, e.g., because Meinhard& chdse

: to be represented by a union steward, is no% supported by the record.

-
PO P

) The June 6 meeting was ane called by Safir to attempt to change

] and improve the relationship and communication between an employe

" . and her immediate supervisor. The effect thereof on Meinhardt's

] wages, hours and conditions of employment is oblique, at best. The

) ' June 9 meeting combined the above purpose with that of the immediate
supervisor's review of an initial merit evaluation with the employe
in order that it be clearly understood, modified where appropriate
following employe inputs, and formally commented upon or disagreed
with if the employe chooses to.do so. While the evaluation raview

" meeting may directly affect the employe's wages, the value to the

employe of union representation in such a contact (sharpening any

.employe disagreements with the evaluation, calling attention to

other facts that should be considered before the evaluation is finalized,

joining the employe in attempts to persuade the supervisor to rodify

the evaluation favorably toward the employe) does not outweigh the

interference such representation would cause to the process of employe

evaluation and motivation (and therefore employer efficiency of

operations) . Therefore, the overall purposes of MERA do not call

for protecting a right to union representation in such meetings

by Secs. 111.70(2) and (3)(a)l.

NN
et .

b
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In any event, the evidence does not establish that Meinhardt
requested union representation at either the June 6 or 9 meeting.
Such a request or some other means of putting the municipal employer
on notice that a claim of statutory right is being made  would seem
to be an appropriate condition precedent to attachment of a right
to union representation in an employe-supervisor contact. 20/ By
such means, the municipal employer is made aware that the cmploye
involved desires the representation and that Yegal consequences
miy flow from its denial. It is not enough t® show that, as here, h
Safir wade known his position in advance that union representation
would not be permitteéd at either of the meetings.

[ N,
B Ciaries S

e 2050 1 e s i
frr b wmp— .
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For the fepregoing reasons, no Sec. 111.70(3)(a)l violation
has been found in the facts involving Edith Meinhardt.

Linda Reed' (findings 13-17; conclusion 1.B.)
T

. H .
i s

et Ve et e K e b

20/ City of 1ilwaukece, above, note 14.

e
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Reed testified that when Reidy called her to meet with Kuehn
on June 12, 1975, Reidy stated that the purpose of the meeting was
to determine whether Reed preferred belng docked a day's pay or
a vacation day in connection with Kuehn's retroactive disapproval:
-4 of a paid day taken by Reed some months before as funeral leave.
’ when Xuehn expanded the scope of the meeting to e ess his belief
and dlsaopoxntment that .Reed had breached what he believed was.an
oral understanding with him that the day would not be taken as funeral
leave, Reed requested that a union representative be called to the
meeting. So far as the record indicates, Reed had not been asked
any other questions or for any explanation of her past conduct.
The only fact being "investigated" was whether Reed wanted thd retroactively
disapproved day treated as a deduction from her pay or from her
vacation account. Moreover, as soon as Reed requested union representation,
Kuehn assured her that the meeting had nothing .to do with djscipline.

\

e s s e e

At that point, Reed surely had reasonable cause to believe
, CL that she might be (or was being) summarily verbally reprimanded
R . e during that meeting for what Kuehn characterized as a breach of
‘ XK trust. But neither Kuehn's anger nor his words, which' amounted
.%u‘ to a reprimand, were such as would give Reed reason to believe that
- Kuehn would therecafter decide to again reprimand or otherwise discipline
v or discharge her as a result of or based upon any matters being

11 investigated or inguired into by Kuehn aft that time. Kuehn had
K alreadv decided to cause Reed to deduct the day from current earnings
Co ox current vacation account, and that was not so much a disciplinary
- weasure as an administrative .adjustment to .conform with the respondent's
. interpretation of the funeral leave provisions.

It is the potential for affecting supervisors' decisions about
whether and how to discipline before those decisions are made that
hag led to recognition of rights to union representation in compelled
investigatory supervisor-employe contacts such as the board of inquiry .
hearing of charges in Citv of Milwaukee and the theft investigation

in Weingarten. 21/

Lot . In the flace of such an investigation, the employe has strong
0 interests at stake that are well served by union representation
_ 4 in ways that are often consistent with the investigative purpose.
ST The uanion regresentative can bring out facts and policies worthy
| . of consideration, may give assistance to amployes who ray lack the

ability to express themselves and who, especially when their livelihood
is at stake, may need the more experienced kind of counsel that

their union steward might provide or .constitute. Moreover, a good
faith discussion of the problem when the decision has not been made

Y-

. .
5o ‘_ﬁ offers at least a modest prospect that a mutually satisfactory resolution
ﬁ‘”“.i thereof can be reached short of discipline. For all of those
) ‘1', 3 '] ! ' .
5 f{ 'i 23/ Although the NLRB recently has held that the Weingarten ratiomnale
At 2 extends beyond invnstigative intervievs to apply to an interview
cE . held for the purpose of imposing a previously decided~upnn
: disciplinary mecasure, Certified Grocers of Cal l‘orn‘a;~gg§;, 227
NLRB No. 52, 94 LRt 1279 (1977) (Fan-iig and kaznelis;, for the
-ESA.! reasons noted (in the following twe tax! paragraphs), the examiner
> i e‘zevesﬁ?he better rule and the interp:ietation morae conzisteont
Y with the . hnlding in Weingarten is that describ.d soove and set orc\
N i by tha dissent in Certified Grocers, 94 LRRM at 1281.
PRI ¢
| \i '
I | .
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reasons,  pre-decision’ investigatory contact's that the employe reasonably
believes could result in discipline oxg discharge have been held

to be circumstances in which a measure of protection of a right .

to representation would serve underlying legislative purposes by
providing a lawful and concerted means of achieving mutual aid and
protection from a pattern of uhjust discipline or discharge. 22/

In comparison, where a meeting is called for the purpose of
imposing an already-decided-upon verbal reprimand, the employe interests
at stake, the value of union representation to the employe, and '
the potential compatibility of union representation with the purpose

. of the nmeeting are of a significantly lesser magnitude. For the

-employe facing imposition of a decided-upon verbal reprimand, the
union representative can cushion the emotional impact thereof; sharpen
the employe's response, if any, thereto; attempt to dissuade the
supervisor from irposing the decided-upon reprimand in the first
plage by initiating a discussion of itg merits and pointing to facts
or sources of information that the qupérvisor may not have considered;
and discourage abuse of employes by being available as a witness
concerning later disputes that may develop as to the nature of the
verbal reprimand imposed. In the examiner's view, however, those
employe interests do not outweigh thdse of municipal employers in
maintaining employe discipline and operational efficiency through
imposition of decided-upon verbal reprimands unimpeded by the costs,
delays, and notential diminution of disciplinary effect of the verbal
reprimand of the employe that a statutory requirement 23/ of union e
representation,upon request at such aGEontact would entail.

o . .
Fherefore, Kuehn's ignoring pof Reed\s reduest for union repre-

'séntation on .June 12, 1975 has been held not to Rave bBeen a violation

of Sec. 111.70(3) (a)l. ,

Kuehn agreed to give Reed, overnight tog.decide between the options
be had given her: being docked a day's pay or a vacation day. The
next day, as Kuehn approached Reed's work ea, Reed lifted her
phone ‘to call a union steward to the discussion.t When Kuehn asked
whom she“was calling and Reed told him, Kuehn told het that she
had no right to do so, directed her not tog, and warned that if she
did Aot,obey that direction she would be subject to discipline for
ingubordination. If Reed had a righg protected by MERA to be represented
by a union official during that discussion with Kuehn, Kuehn's threat
of disdipline for exercise thereof would violate Sec. 111.70(3)(a)l.
If Reed did not.h§ye a MERA right to be so represented, Kuehn's
warning would be Jawful exercise of management rights.

. & i

The examiner finds that Reed ‘Nad hp MERA protected right to
representation*in that discussion. The worst she could reascnably
have anticipated was that Kuehn would renew the verbal reprimand
of the day before, which wik, as noted above, not a supervisor-
mancgenent contact entailing a right tg representation. tlereover,
when Keed evpressed her intent to call in a union representative,
Kuehn told her he was there only to learn her preferred disposition
of the day. A discussion for that purpoge does not warrant a MCRA
protected right to union representation. Kuehn was not seeking,

" R .-
. .
“ - ~

.

22/ See generally, Weingarten, above, note 4.

23/ Such a right to representation in such circumstances can, of course,
be provided by agreement, but-the issue of whether respondent has
P agreed to same herein is not before the examiner and is not determined

herean. -

a
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and could not reaschably have been perceived as seeking, a waiver

of Reed's richts to later grieve his disapproval of funeral leave

for the day. He was simply seeking information for the adminigtrative
purposes of vacation accounting and payroll. Unless management )
agrees bty contract to involve union representatives in such discussions,
managewent is free to engage in contacts with employes, for such
purposes without the presence of a union representative.

-
.

Therefore, no Sec. 111.70(3) {a)l violation has been found to
arige out of the facts involving Linda Reed.

Jacgueline Barkelew (finding 18, conclusion 1.C.)

Complainants contend that respondent violated Sec. 111.70(3)1(a)l
by denving Barkelew's request for union representation during the
June 17, 1975 discussion she initiated with Wellhausen for the purpose
of either effecting removal from her personnel file of, or correcting
factual inaccuracies in, a written reprimand previously issued her
by Wellhausen. The examiner has found that Barkelew, in bringing
about that dis¢ugsion, -did not give Wellhausen reason to know that

‘Barkelew intended that it constitute a firdt-step meeting in the

grievance procedure. Respondent argues that Barkelew would have
been entitled to representation had she requested a first-step meeting,
but that, since she did not, the April 17 meeting took place outside
the contract grievance procedure and therefore in circumstances )
in which barkelew enjoys no parallel right to xepresentation. Cecmplainants
rejoin that MERA must be interpreted to provide a right to representation
in the instant circumstances even if outside of the formal grievance
procedure. ’

Clearly, the right claiéed violated ig separate from that of
the majority representative to require the municipal employer to
bargain collectively with it with respect to questions-arising under
a collective bargaining agreement. The agreement grievance procedure
herein provides a legally sufficient means of exercise of the latter
rignt, ard the respg¢ndent-imposed announcement requirement for grievance
initiation ia not sp cnerous as to alter that conclusion. The contractual
validity of such a /requirement is a matter left by the parties for
resolution under the grievance prgceduxe itgelf.

In support of their contention that a right to representation
attaches herein outside of the grievance procedure, complainants
contend that the MCRA goal of voluntary resolution of lakor disputes
would be ore effectively promoted by regquiring union representation
at the April 17 mceting than it would if Barkelew's righta to representation
in discussicns with respondent about the written reprimand were
linitcd to meetings held pursuant to the contract grievance procedure.
The exaniner rejects tlat conzention for the following reasons.
Commlainants' characterization of grievance proceuures as hecescarily
more adversary, formal, and hostility-engendering than the "inforwal”
reeting they envision ig not applicarle to grievance procecures
in all labor-rmonagement relaticnships. Moreover, if tbarkelew's
reques: for union representation had been granted, the participants
at that mooting {Larkelew, her steward, and her irmediate superviesor)
would hava been the same individuals authorized by the agreement
grievance nrocedure to participate in a first step mecting.
Barkelow's concerns do not appecr significantly leoss likely to have
been resolved by those individuals in the latuar environment then |
in the former. Therefore, t..: additional protected right to represéentatioun

claited by complainants is hold not to exist as rejgerds the o
. . /s
4
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ingtant circumstancognd the allegation of a ‘@ 111.70(3)(a)l
violation for denial ¥hereof has been dismissad. oo

Dan Johnson (findingg 19 and 20; coaclusions 1.DJ 1.L. and 2)

Lan Johnson was terminated during his probationarb period.
He sougqht, both directly and through Vermaas, to arrange a meeting
with Malinoski to discuss the termination in hope that|Malinoski
could be persuaded to reinstate him. Malinoski ultimately agreed
to meet with Johnson about the termination on September 10 and furtheYy
agreed that Johnson could be accompanied by a witness, |but he conditioned
both agrecments upon the absence from the meeting of any union official.
Johnson conplied with Malinoski's conditions, the meeting took place,
‘and Malinoski declined to reinstate Johnson.

YT ey

By conditioning higs willingness to meet with Johnson about 3
the termination on the nonpresence of a union official,| Malinoski ‘ 4
effactively denied requests both that Johnson be permitited representation
by complainant at the meeting and that Johnson be at least permitted A
a union official's presence as a witness at the hearingl :

Por reasons digcussed under "Van Mehlos®, below, e latter
denial violates the MERA rights of all other ,unit employes, but
does not warrant a remedy of rexgstatement and/or back pay for Johnson.

The examiner rejects, however, complainants' claim|that the L
denial of the requested reprecsentation violated a MERA gight of 3
Johnson's to represcntation at such a meeting. Even if|the balance ;
of the circumstadnces of the instant medting were deemed sufficient
to warrant the conclusion that a rignt to representation could attach,
regpondent avoided <interference, restraint and/or coercion of Johnson
in his exercise of such right when Malinoski expressed an intent
not to conduct the September 10 meeting if Johnson insisited on being
represented by complainants in connection with it.

. For, Johmson had no right to the meeting, unlike thg nonrenewed
teachers in wWnitehall and Crandon. ©No contractual, constitutional

or statutory rignt outside of MERA has been alleged to ekist, and

no MZRA right to the meeting exists either. 24/ while loyer compulsion

.

__/ In so concluding, the examiner has considered Sec. %11.70(4)(d)1,
Stats., which reads as follows: ‘

“Selection of regresentatxves . « « A repregentative chosen

for the purposes o¢ collective barcgaining by a majority of

the municipal employes voting in a cdllective bargaining

urit shall be the exclusive revrescuntative of all employes in

the unit for the purpose of collective bargaining. Any

individual employe, or any minority group of employes in

any collective bargaining unit/, shall have the right to present

* grievances to the municipal employer in pergon or throusn
representatives of their own choosing, and the municipoel
euncloyer shall confer with said employe in relation thereto,

. 1f the majority rvouresentative has been affordad the opportunity
to be present at the conferences. Any adjustment rcsulting
from these conferences shall not be inconsgistent with the
conditions of employment established by the majority
regresentative and the municipal emplover.®

' The second sentence thercof is a limitation on the exclusivity of tuc H
majoricy representative's relationship with the nunicipal enployer,

, rot a creation of an independent riqht in the individual to have a
gricvancL meeting with the munacipal erplgy:r wherein tae inlyvijual

., 18 represented by the majority representative. School foard, 1, Schnol !

- District No. 6, City of Greenfield, Dec. No. 1400€-B (11/77). Hic the |
legzsl*t;:e intended such a rignt to be wrotecred from enplO\et T
interference, it would have either included it with those expressed in
Sec. 111.70(2) or it would have made the richts protected by Subsec.
{3} (a)l as broad as tnose protected by Subsec. (3)(b)l rather than

linicing them to the rights set, forth in Subsec. (2).
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of an emloye's appearance to answer Charges before a board including
. Wupervisors In Citv of Milwaukee warranted extension of the right

to reoresentation to at least some meetingg which- the erploye has

no right to demand, nowhere ig that case did the municipal employer

‘offer the emsloye the cpportunity hot to appear before the board

cf-inquiry. Yowever, where, as here, the municipal employer does

not compel the contact with supervision in question, t rather

rermits the empioye to choose between foregoing the advanteges of

a meeting to waich the erplove is not othexwise entitled and enduring

the disadvantages of meeting without uniom representation, the MERA

right to representation is not violated:. 23/ That conclusion best

balances the interestsof municipaly employes in just treatment and
'of municipal ecployersin efficient and orderly operations. 26/

L

Denial of Teléphone Agcess to Union Representative

. L3

- . The exanminer has also concluded that Malinsoki did not interfere
with, restrain ox coerce Jphnson in the exercise of a Sec. 111.70(2)
right either when he denied Johnson telephone access to Vermaas
at Northview or when he denicd Johnson's reguest for revelation

‘»of Vermaas' home phone rumher. Since Johnson had no contractual

of statutogy right to challenge his termination by processing a
~gklevance or to otherwice require respondent to confer about it

wicth hin in person or through his chosen representative, respondent
was under np statutory obligation to facilitate or permit Johngon's
. contacting Vermaas in that regard. lMoreover, it is noted that,

-ip fact, Johnson, fpund means (unidentified in the record) of reaching

“ \yermaaa by phone ‘away froiz her work place. Under those circumstances

and in the absence of'any case-law cited by complainant in support
of-its position, it {8 concluded that no Subsec. (3){a)l violation
was qgmmitted in these regards. .

Mijdred Phillips (findings 21-22; conclusions 1.E. and F.)

The complainants stress that Phillips was the only union officia
required to kegp a record of work time spent on union activities
and that imposition of that requirement violated Sec. 111.70(3)(a)l.
The record supports the respondent's contention, however, that it
had a legitimate business: reason for "singling out" Phillips as
it did. . P . .
. . . ’
The examiner has‘found that Kuehn{s and Winkler's directive
in late Pebruary that Phillips.keep records of*work time spent o1
union activities were part of their overall effort to reduce the
-adult services paperwor< backlog and not imposed to har3ss Phillips
,,0F to discourage har gontinued participation in union businress.

It is undisputed that Phillips, like at l¢ast one pther adult |
scrvices secial worker, was experiencing a paperwork backlog in
1974 and 1975. Kuehn tuutified that, taking into account certain
additicnal duties porforwed by Phillips in Winkier's ebsenca in
Octchar and Noverosor, 1474, Phillips stil) had sn unacceptable raperw
backloy in Februury of 1375, Phillips' buacklog had not been roauced
successfully through oral discussions thercof with her, and a written
agreercat on obiectives for reduction was xesorted to by Winkler
carlier in Pebruary. wWinkler und Kuehn wanted ard necced to know
how much work time Yhillips was soending on union businees ao that
thay could adjust casc assignments accordingly and so that they

25/ See, Weincarten, sbove, note 4, 88 LRIM at 2691-2,

25/ 1ld., 85 LRRM at 2¢21-3,
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cculd know whother therc was (were) some other factor(s) (e.g. Phillips' X

work habits, or etc.) affecting Phillips' ability to reduce her 1
1 backlog successuflly that they might take other steps to alter.

Morcover, the directives for record keaping were limited to the 1

information Winkler and Xuehn needed to acheive the above purposes. "k
Phillips was not directed to soecxfy the individuals or the subject
matrer dealt with during the union business. She was to.record

“ and submit only the total length of time thereof. Finally, there
: is no evidence that other union officials' supervisors were experiencing
4 eimilar difficulties in their work areas with gstubborn baperwork

vacklogs or in adjusting the workload between union officials and
other ecploves performing similar duties. Therefore, respondent's
impocition of the unique record-keeping requirement on Phillips‘

1 appears to have been a reasonable respomse to a legitimate business
problemn.

: - Whether respondent's business purpose in imposing the requirement
] was explained to Phillips ie unclear. Nevertheless, under the circumstances
5 of the continuing efforts to determine the cause of and to relieve
4 he unit of Phillips' paperwork backlog, ?hxllxps could reasonably -
have concluded that this measure was a part of those efforts. It NN
3 ig noted that she asked no questions about the reason for the requirement .
; when it was initially imposed. Instead, she replied after a day A
1 and a half that she would be “happy to oblige.” \Under all of the : T
4 circumstances, the initial imposition of the requirement in late 1
February, 1975 does not appear likely to interfere with, restrain f
or coerce Phillips or others in the exercise of protected rights. E :
M
.

. : The record also reveals that Phillips' paperwork backlog was,

a natter of continuing concern to supervision after February, 1975.

For exanple, Winkler wrote Phillips on March 19, 1975 expressing . S
digsatisfaction with Phillips' paperwork backlog reduction results A,
and noting that from her (Winkler's) perspective, work time spent :

on’ union busiress did not appear to be the cause since Phillips .
had notified Winkler only once since February 28 that she was away .
from her desk on union business. -

3 .
g

z

P Pl

22 on A .
e v e
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In view of that reference and the continuing attention of supervisidn R
to her effortg at paperwork backlog reduction, Phillips had reason
to understand Winkler's July 21 and 22 requests for submigssion of
the rccords as an effort to gain information that might help supervision
to udjust cascload in response to the demands on Phillips' time
precented by her role as union steward. In view of the Pebruary 28
vemorandum and Phillips' memorandum of April 23, Phillips also had
reason to believe that Winkler's July 21 and 22 requests were to
investigate whether Phillips had complied with the directive contained
in the Fetruary 28 memorandum. Winkler's Audust 4 warning that
future noncorpliance with supervisory directions to kecp a record
of wirk time spent on unionr business was reasonable in view of Fhillips'
brevious noncorpliance with the February 28 order. Since tie roguirement
of tae record keening has been found herein to have been a lewful
turoenit of legitinate business objectives, the warning that discipline s
muint follow recurrence of noncompliance with said reccirciment is i,
aisQ lawful. For those reasons, the July 21 and 22 reguests for 5
records and the Auqust 4 warning also did not constitute violaticns
of Sec. 111.70(3) (a)l.
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Vera iin (¥indircs 24-26; conclusion 1.G)

Kin was called $o Weilhausdn's cffize in August and Ocicher, it
197,5. On both G:CJ;icns, the topic of discussicn was the manter W
in wasch telenl cae calls o and £.cn the derarunent were to be handlog v
as conmpared v'tn tae rmenper in witich Win was poxformdny those functions o

J

t
+
A3 Fin described the Aujust meectiag, Wellhausen cited ™. . . things ¢
k

PORESUR—3
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) I have been doing wrong . . . in the line of work . . . that I had 3
bean handling souse situations differently than she would have liked "
+ « «". 27/ Kin described the second meeting as *. . .about how

I should handle the area of my work." 23/ There is no evidence suggesting
that Wellhausen was investigating the manner in which Kin had been
perforuing her work. Hellhausen was agparently already aware of

whatever facts she considered relevant in that regard. Thus, so

far a3 the record indicates, no questions were asked, Wellhausen
expressly disclaims (in her testimony) that she had any investigatory
purzoscs in the August meeting, and there is no evidence that Kin

wag asxcd for a statement of her position or views on the matters

teing stated by Wellhausen. Instead, it appears that Wellhausen

cilled Kin in to cite changes in procedures, to remind her of certain
existing procedures, and, especially in the August meeting, to criticize
the manner in which Kin had been pcrforming her work.

Compmlainants' characterization of the mestings as verbal reprimands
is surely reasonable as regards the Octoper meeting, and perhaps
the August meeting as well. But even if both were verbal recrimands,
such would not, without more, entitle Kin to union representation
Lpoon request at such'meetings for reasons detailed uader "Linda
Reed", above. The same conclusion would, of course, also apply to a
eeting at which work direction or redirection is given without
cxiticism or correction of prior performance.

There remains the guestion, however, of whether Kin had reasonable
cause to believe that subsequent supervisory decigions to discipline
{by additional verbal warnings or otherwise) or discharge her could
result from or be kased upon matters being investigated by Wellhausen
during her contacts wi Kin in August and October, 1975. Only
Wellhausen's October st#ement that "I have so many complaints against
you that I don't know wvhat I'm going to do®, coming in the context '
of criticisn of Kin's job performance, might have provided such
reasonable cause. The examiner finds, however, that in the absecnce
of any evidence that it appcared likely to Kin that she would be
questicnca by Wellhausen and in the context of an apparent effort
to provide instructions on how the job was to be handled in the
future, complainants have not proven that Rin had such reasonable
cauze under the circumstances of the October meeting, or of the
Augyust meeting where no such ambiguous statement was made.

Thérefore, no Sec. 111.70(3) (a)l violation has been found with
respect te Vera Kin's experiences of record.

§§;g§ Barrow {(findings 27-31; conclusion 4)

The day after she left work with a job-reclated injury, Barrow RN
wag called by fellow employe Schridt and informed that assistant B
administcator Malinoski had concludad tnat Schmidt’s f£iling of reports
uf the injury were inaovpropriate, that Barrow should have done so,,
and that Malinoski had sugyasted that Schmidt have Barrow come

21/ Tr., 2.
28/ Tr., 4.
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to Nerthview and do so. Barrow complied that very evening though .

under medication and in in. Up%n arrival, she was told to report
to Mrs. Predericks for pg;poses o compleciﬂg the necessary fotgs. 29/

Barrow believed, based on_iriot experiences with Mrs. Fredericks,
that  meeting with Predericks would inwolve questioning in addition
to report preparation. 30/

2L AN -

Under those circumgtances, Barrow’had reasonable cause to believe
.é that supervision could base subsequent decisions to discipline or
discharge her on account of improper reporting procedures or perhaps

% izoroper lifting procedures based upon or as a result of questions’
she reasonably anticipated that Predericks might ask her during
the interview in those recards. While no supervisor told Barrow
e that discipline could result from the interview and while 'Fredericks'
- \? conduct of the interview was apparently consistent with the limited

i purpose of eliciting information for report campleteness and to
U avoid similar injuries to employes in the future, Malinoski created
) the circumstances leading to the reasonable cause to believe noted

. 4 above by relying on Schmidt to convey the initial information to
Barrow. Because Barrow's fears were reasonable given her knowledge,
‘ the circumstances fall within the holding of Citv of Milwaukee, 31/
. and are, in any event, circumstances in which Barrow had a right
. to representation, uvon request, that was denied by respondent. .
4 The fact that Barrow was not ultimately disciplined or discharged
on the basis of information gathered by Fredericks during the meeting
does not cure the interference with Barrow's right to representation. -
That denial of the requested representation violated Sec. 111.70(3)(a)l.

e

a6 5

Karen Williams/Darlene Moore (findings 32-33; conclusions 1.H. and I.)

Cozplainants in their brief contend that "Mrsg. Williams had

4 numerous interviews with her ‘anti-union’ supervisors at which no )
& union representative was allowed” and that Ms. Shepard's “self confessed
7 *anti-union' attitudes“ were responsible for nonresolution of Williams'
’ concerns about Prischalla's criticisms of her job performance during

3 the late Pebruary mecting. The only two meetings between supervision
O and Williams focused uwpon in the statement of facts in complainants'
- brief (and the only two revealed in the record) were on Pebruary 8
-3 and in late Pebruary. It is undisputed that Williams did not request

unian representation at the meeting called by Prischalla on February 8.
. tn:der such circumstances, any right wWilliams may have had to such

" A representation was forgone for reasons discussed above under “Edith

, e Meinhardt“, above. It is also undigputed that Williams was represented
L throughout the late Pebruary meeting by union secretary Darlene

Moore.

L}
Resolving in complainants® favor the conflict between Prischalla's
and Moore's testirony over whether Shepard referred to herself as

.

§ 29/ There is some doubt whether Schmidt transmitted that direction or
» whether Barrow learned of it from personnel on her unit when she
t arrived. (see Tr., 255) 1In any event, Malinoski testified that
‘"h’j prior to Barrow's coming in, he directed Fredericks "to have Karen
o " Barrow report to her to get the incident report filled out.”

L (Tr., 255, 496)
18 30/ Barrow's characterization of Predericks' nature in this regard -
is uncontradicted in the record.

31/ Above, note 5.

’
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3 *anti~union® during the late Februarv meeting, the examiner nonetheless

finds that Shepard's conduct on that occ&sion,did not constitute

a violation of Sec. 111.70(3)(a)l. Municipal employers and their

2 agents have the right to ress ta emgloyes their oplnxons and

BRAIK attitudes about labor orggzgzatxons——xn general or .in particular--

N and the value thereof so long as such statements do not, in the

circumstances, constitute an express or implied threat of reprisal
for engaging in MERA protected activities or promise of benefit
for refraining from doing so. 32/ The record does not establish

) that Shepard's comments can reasonably be characterized as eithg
an implied threat or promise about the consequences Williams id
expeéct from having or not having union reépresentation at meetings /
such as the one on February 24, 1976. Hence, no Sec. 111.70(3)(a)l
violation has been found to have been compitted by reason of Shepard's
conduct noted in finding 32.

I Ha

Janet Moxrxis (findiqg§‘34—40; conclusion 1.J.) .

o

l

. yei Mortis was' informed in early Aprél that she was being recommended
g by her AFDC unit supervision for reassignment 33/ to a unit (GA) which
e she and other employes considered less desirable than AFDC unit
DR - work., At her request, a first step grievance meeting was scheduled
Ce by Grimm, 34/ but later preempted by a staff meeting called by Kuehn.

b Meanwhile, Safir personally proceeded -with respondent's customary
Ty procedure for selection of an employe for a unit-to-unit reassignment
ﬁ by calling Morris, the employe recommended by the supplyzng unit,
- to be interviewed by the supervisor of ,the receiving unit in order

' that that supervisor could determine whether Morris would be an ,

'; acceptable reassignee. Morris twice requested that Safir either
i pernit her to leave or provide -her with union representation, and
‘3 Safir denied each such reguest, the latter in a stern manner.‘® The

meeting proceeded, Kern questioned Morris about her background,
attitudes, and responses to hypothetical cases, and both Kern and
Safir praised Morris' answers, qualifications, .and acceptability

.
‘

32/ Western Wisconsin Technical Institute and Janesville Board
of Education, above, note 11, and Ashwaubenon Jt. School District,
Dec. No. 14774~a (20/77). .

33/ In reaching the findings of fact pertinent to Morris, the examiner
AT e ’ has generally resolved conflicts in favor of Morris' testimony ds
edthn against that of Safir and Kuehn. Nevertheless, Kuehn's recollection
Vo '.H of telling Morris that she was being recommended for consideration
R (Tr., 436) ie credited over Morris' testimony that Kuehn told her
KR J she was in fact being reassigned. (Tr., 85-86, 102) That is a
2 distinction easily missed by Morris, especially during a meeting
G at which she was surprised by what she considered to be bad news.
. ’j Kuehn's indication that Morris had “no choice" about what he told
f her on that date is equally applicable-to a recommendation of her
name for consideration as it is to a determination that she would
be reagsigned.

.

34/ Respondent bases its contention, that no first-step grievance
meeting was either requested on April 7 or scheduled by Grirm for
April) 12, on Morris' testimony that she told Grinm on Aor~; 7 only
that she "intended to file a union grievance® about the E:ODVQAd
move® (Tr. 86) but never directly requested a first-step rccting
until sometime later. But Morris claritied any ambiguity concerning
the request and the scheduled meeting bv testifying that Crimm told
her on April 7 that she was scheduling the moeting "as a first

step of a union grievance”. (Tr. 22) vhile such testimony is
weakened: somewhat by the leading nature of compliainant cocunsel's
B preceding guestion (Tr. 91-32}), the testimony is uncontroverted, anc
et Grizxm was not called to contradict it.

§ S : -34- . No. 14662-A
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for GA work. It is therefore fair to say that Morris moved closer
to being subjected to the reassignment she congidered undesirable
as a result of her answering the questzons put to her by Kern at
the April 8 meetlng.

After an xnxtxal effort to find-a volunteer among AFDC employes
for transfer to the GA unit failed, Kuehn called Morris to a meetlng

-on April 13 to tell her so and to inform her that she remained AFDC's

recommendee for the reassignment. He also had Reidy present in .
hopes that Reidy could reduce Morris' resistance to the concept
of the reassignment by describing Reidy's experiences in that work
and Pelating them to aspects of AFDC work that Morris likely found .
satisfying. Again, Morris twice requested and was denied unién
representation at that meeting. v

Complainants contend that since an adverse impact upon Morris'’
wages hours and conditions of employment (i.e., posdible imposition
of a reassignment to a less desirable work area) was at stake in
her discussions with management on April 8 and 13, she had a right
protected by MERA to have a union representative present during
same just as the teachers in wWhitehall and Crandon had a right to
such representation when the possible adverse impact on their wages,
atc., of a possible nonrenewal of their individual teaching contracts
wag at stake in their discussions with their school boards during
private nonrenewal conferences. But, the April 8 and 13 meetings
in question herein are materially dxstzngulshable from the nonrenewal
conferences in thtehail~and Crandon. .

For, the effect on wages,- hours and conditions of employment
of a possible lateral reassignment to another work unit is far less
drastic than the effect thereon of a possible nonrenewal. As was
noted in Whitehall and Crandon, "[t)lhe nonrenewal procedures of
Section 118.22 involve the tenure of the teacher as an employe.
Tenure is the most significant aspect of an employment relationship
and any change in. the tenure of an employe has a direct and intimate
affect [sic] upon salaries, hours and working conditions.” 35/
Moreover, the factors that the teachers cited as making the Sec.,
118.22 private conferences *. .'. a forum in which effective representation
provxded by the labor organization may be particularly helpful to the
teacher who is being considered for nonrenewal” 36/ do not exist
in Morris' situations herein. The legislative purposes of the
Sec. 118.22(3) were.jidentified in Whitehall and Crandon as "to attempt
to work out a settlement of the problems giving risc to the consideration
of nonrenewal” and to promote an “examination of all facts and circum-
stanced affecting a case prior to the time at which the school hoard
must make its decision.” 37/ The commission reasoned that if such
conference was to be effective in achieving those -purposes

"the teacher must also be able to effectively present his or
her side of the issues raised. ' The'representatives of the labor
organis®tion are likely to have more experience and ability in
such matters than the individual erploye and, by having such
representation, the employe is able to have his or her pos:ition
presented in a more effective manner than would be possible if
the employe were his or her own spokes(person). Finally, since
«gome or all of the charges made against the teacher may arise

-

35/ Dec. No. 10268-A at 7; Dec. No. 10271-A at 7.
36/ bDec. No. 10268-A at 10; Dec. No. 10271-A at 11l.
37/ Dec. No. 10268-A at 1ll; Dec. No. 10271-A at 1l1. .
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out of or in connection with matters of wages, hours or conditions
of ermployment negotiated by the labor organization for all
erployes in the bargaining unit, the labor organization in
its own right and as a party to the collective bargaining
agreement has an interest in any violation of that agreement
either by an individual teacher or the. school board." 38/
. .
By contrast, the purpose of the April 8 meeting herein was for the
GA supervisor to evaluate Morris' suitability for GA unit work.
Relevant were Morris' attitudes, experiences and responses to hypothetical
problems posed. The purppse of the April 13 meeting herein was
to inform Morris that she /was still the employe recommended for
reagsignment by AFDC supervision and to attempt to reduce her anxieties
about such a reassignment, L The-meetings herein were not for the
purpose of determining whether it was fair or reasonable br consistent
with the collective bargaining agreement for Morris to be reassigned
to GA.” Thus, representatives of complatnant-are not likely to have . .
more experience and ability condycive to fulfilling the purposes
of those meetings than Morris herself has, ang union representation.
would not be likely to make Morris' presentation more effective
in fulfilling the purposes’ of those meetings.

For the foregoing reasons, and because municipal employes’
interests in having union representation at such meetings do»not
outweigh respondent's interests in efficiency of opcrations through
reassignnent of employes, municipal employes do not have an
extra-cdntractual, MERA-protected right to union representation
at meetings of the sort Morris was involved in on April 8 and 13.

\

Preemption of A;¥il 12 First-Step Meeting

Kuehn's scheduling of an April 12 staff meeting in conflict
with the first step grievance meeting previously scheduled by Grimm
at Morris' request does not appear to have been either an intended
conflict or objected to by Morris or her local. Moreover, since
the staff meeting 'involved was called in an effort to resolve the
concerns about which Morris was grieving (by seeking volunteers
for the transfer that Morris sought to avoid), the resultant conflict
does not seem likely to interfere with, restrain and/or coerce any
municipal employe in the exercise of MERA pro?ected rights.

April 14, 1976 Meeting

Complainants, in their reply brief, seem |to contend that Kuehn's
conduct at the April 14 grievance meeting (finding 38) violated
Sec. 111.70(3)fa)l. At that meeting, Kuehn did not take the positiocn
that Morris could not have union representation in first-step meefings.
Rather, he said that Morris and her representative were presenting
a matter that was not ripe for processing in a first-step meeting
in the grievance procedure. If he was correct, then there was no
contractual or statutory obligation that respondent participate
in such meeting. * If he was wrong, then (consistent with respondent's

‘overall position) Morris would have the right, with unlion representation,

to process such a claim through steps of the gricvance procedure
includina.the first. The question of whether Kuehn was correct

or wrong in thag regard is, itself, a matter of contract interpretation
reserved by thel parties for determination in tho grievance procedure
and not a matter necessary for the examiner to determine herein. '

.

[ a
38/ Dec. No. 10268-A at 11-12; Dec. Ko. 10271-A at 11-12.
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For alid of the.foregoing reasons, the examiner has dismissed

the complaint as regards allegations of Sec,, 11.70(3) (a)1 violations
concernlng Janet Morris. ) §\.

Hope Vermaas (findings 41-42; conclusxo* D k )
RY

Complatnants contend that local presxdeg¥49ermaas' requests
for the payroll records of only 20 of the 320 employes in the Northview
unit--in order to determine the valldltylof’management s charge
at a third step grievance meeting concerning a three day suspension
that the grievant had the worst attendance and tardiness record
at Northview--were reasonable, and that delays _in granting the
Pebruary 18, 1976 request for the first ten and the denial of the .
April 27, 1976 request for the second ten therefore violated Sec.
111.70(3) (a) 1. -

After submitting the February 18 request, Vermaas waited twenty
days before being permitted to review the requested records. During
that period, Malinoski initially denied the request, which contained
no specification of the reason or case reference for the requested
records review. Vhen Vermaas responded to Malinoski's initial denial
by informing him that the request was related to the pending arbitration
concerning the three-day suspension, Malinoski, after consulting
with respondent's personnel department,’ reconsidered his denial
and agreed to the request. Some additional time for movement of
records from the geographically separate personnel department to
Northview also intervened, and Vermaas finally reviewed the documents
on March 10. Therefore, at least part of the delay involved is

- attributable to Vermaas' initial nonidentification of the reason

for the request. Moreover, Vermaas' request did not assert that

time was of the essence, and nothing in the record would indicate

that the delay was in any way prejudicial to complainants' case

in the pending arbitration. Under those circumstances, the twenty-day
delay involved herein 'does not constitute conduct likely to interfere
with, restrain or coerce Vermaas or other municipal employes in

the exercise of their MERA rights.

Neither does Malinoski's response to the second reduésy. -Assuming
arquendo that Ve as' local had a right to review the re¢cords as
she requested of April 27, Malinoski's referral of such requests
to the personnel department where the documents involved are kept
appears to be a’'reasonable response to what appeared to be a potentially
long series of 'requests of ten sets of records each by Vermaas.
Malinoski's further insistence on more specific reasons in writing
for the request- than Vermaas had theretofore provxded in support
of her April 27 request was also reasonable since Vermaas simply
cited "arbitration” as a subject reference, which, while it may
well have identified the matter as relating to the grievance over
the three-day suspension, did not give any indication why the previous
review of ten records for the same cited reason was not sufficient
or why Vermaas found it necessary to review the records in groups
of ten if she intended to look at more than that on still other
occasions in the future.. .

Van Mehlos (findings 43-45; conclusion 1.L. and 5)

The Morning Meeting on July 9

Safir and Hammermeistdr decided to terminatc !tehlos before
they called ™in to the July 9 morning meeting. They called that
meeting for the purposes of telling Mehlos that he would be terminated,
the reasons why (by reviewing Wé¢llhausen's.final evaluation cf him),
and that he had the options of resignation after three riore weeks
of work or immcdiate discharge.

’ * =37~ No. ldebi-n
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While Mehlos may have anticipated some or all of those developmants
when -he was called to the meeting, he nonetheless did not have reasonable
¢ause to belicve that some management dedigion to discharge or discipline
him might later be predicated on matters investigated or positions
stated by hin during the morning meeting. Moreover, the record
contains no evidence that Mehlos was asked to state a position or
to answer any gquestions (other than lto select between the offered
Options) during the meeting.

While Mehlos may have desired that the acope of the meeting
expand to a discussion of the merits of management’s decision to
terminate his employment, he had no right (in law or contract) to
a meeting on such matters; management, in callihg the meeting, effectivel
eastablished its purposes as those noted above.

In a meeting held for the limited purposes noted above, a municipal
employe's interests in reptesentatxon are outweighed by the interests
of municipal employezs in conducting such meetings without granting
requests for union representation. Since the termination decision
had alrcady been made, the likelihood of modifying ‘it at a meeting
called only to explain the basis for it is less than if the decision’
< had not yet been made. Moreover, the particular gkills of the union

. § representative are unlikely to contribute greatly to the effective
R communication of management reasons for the termination decision,
R but are more lxkely to be counter-productive to that end. The union
- representative's efforts would likely be to shift the emphasis to
e the merits of the reasons presented and to the validity of the conolusior
C ) ,that termination should be implemented. Such are not the purposes
Tk "for which the morning meeting was being held, however. Finally,
) a union representatxve does not appear critically needed to assist
f an employe in exercising the options presented to Mehlos on the
- . morning of April 9, especxally since Malinoski granted Mehlos' request
IR to considey those matters through the lunch perlod, allowing further
s ) digcussions with Lyons dbrior to reconvening in the afterncon. For
' o the foregoing reasons, Respondent would not have interfered with,
LA restrained or coerced Mghlos in the exercise of his Sec, 111.70(2)
- rights had.it denied a request for union representation at the morning
meeting. .

v

LAl a

) As it was, Mehlos requested.only the presence of Lyons, a union

5} official, as a witness ratheér than as a representative spokesperson.

> Had Respondent refused to permit Mehlos a witness, no independent

3 violation of Sec. 111.70(3) (a)})l would have arisen on the instant

e N facts. Respondent, however, did permit Mehlos the presence of a

T witness, conditioning that privilege on the witness being ather

P _ than a union official. By doing so, Respondent technically interfered
: with the Sec. 111.70(2) right of the remaining unit erploves to

seck union office by disqualifying employes who successfully exercise

that right from serving their fellow employes as witnesses in certain

meetings involving probationary employes.

Respondent defends its action in that regard by claiming that
it acted in pursuit of a legitimate business purpose of avoiding
creation of a binding past practice of allowing dismissed probatxonaty
erploves access to thé contractual grievance procedure. But sucn
purpos> could have been achieved in a nanner less restrictive and
chilling of Sec. 111.70(2) rights by conditionina Lyons' participation
as the witncss on Lyons agreeing that the incident would not be
cited as precedent for access to the contractual grlcvance procedure
in subsequent cases. Therefore, respondent's defense is not sufficient
to avoid the conclusion that it violated Sec. 111.70(3)(a)l, stats.

- ) -38- No. 14662-a
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A violation of Sec. 111.70(3) (a)l has therefore been found
and a remedy appropriate to the violation fashioned. The reinstatement
and back pay for Mehlos requested by complainants has not been ordered,
however, because the harm done by the violation found is a chilling
of other employes' exercise of MERA rights rather.than a potentially
adverse impact on Mehlos' continuity of employment, - .

The' Afternoon Meeting on Julv 9 . < \

Safir scheduled and conducted the afternoon meeting for the
purpose of receiving Mehlos' decision about whether he would opt
for resignation after three weeks more work rather than immediate
discharge.' Lyons came to that meeting with Mehlos and this time
wag permitted to remain. Safir's unwillingness to broaden the scope
of the matters to be addressed during that meeting to include the
nexrits of offering Mehlos other options than the two management
had placed before him that morning did not contravene any rignt
of either complainants or Mehlos to discussions with reMpondent
on such subject matters, for reasons noted in the discussion of
Dan Johnson's September 10 meeting, above. Hence, Safir committed
no violation of Sec. 111.70(3) (a)l by refusing to discuss the other
matters that Mehlos and Lyons proposed or by any other of his conduct
in connection with the afterncon meeting with them on April 9.

Defense of Waiver by Contract Language and Bargaining History

Regpondent cites language in Secs. 3.01, 3.02, 3.03 and 3.06
of the parties' 1974-75 agreement (finding 6) and parallel sections of
and thé history of the bargaining of the 1976-77 agreement and contends
that complainants waived any statutory right respondent might otherwise
be found to have violated herein.

However, the cited provisions refer to the extent to which
union business may be conducted on “"County time”, not*to the extent
to which emploves have or do not have the rights at stake.herein
to union representation (Barrogw) or to be free from exclusion as
possible witnesses to supervisor-employe contacts solecly b¥kcause
of union office (Vermaas.and Shibowski in the Johnson situation ¢
and Dennis Lyons -in the Mehlos situation). Those provisions therefore
<o not constitute clear and unmistakable absolute waivers of the
rights found herein to have /been violated. Moreover, none of the
agents of respondent who committed violations either offered the
opportunity for exercise of the requested union participation on
other than "County time' or cited the time of the requested participation
as the reason for the denial thereof. Thus, even if those provisions
were decemed to create a defense during "County time", thcy would
rot be so herein because respondent offered neither a reasonable P
alternate time for the exercise of the rights involved nor a reascn
for the employes invoived to have suggyested an alternate time. In
any event, such a defense would not have been avplirable to the
violation involving Johnson since Vermaas was off.duty (on vacation)
at the time of the September 10 violations. For those reasons,
any defense predicated uoon the contractual provisions cited abqye
has been rejectcd.

»

Moreover, none of the viclations of emplove rights found herein
to have been committed can he said to have been waived during the
bargaining lecading up to the 1976-77 agreement. A waiver of statutory
richts by bargaining history must also be clear and unmis*akable.

The comnlainunts3' advancement and then withdrawal of proposals---
to exnressly guarantee union represenitation at all steps of the
gricvance proccdure, to require (rather than offer the alternative
cf) the preser. -. of a representative at the first step, and to put
a tieo it ow first step sur-rvisory responses--do not affect ”
the outcoas hervin. or are any of Lhe comients atoripbuted to the
unicen bargainina rerrescentative sufficient to limit or extinguish
otherwise existine ctatutory rights of which vielations heve baen
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found herein. Por, those comnents were in the context of proposals .
concerning the rights of employes to union representation within -

the contractual grievance procedure, not outside of it where the R
instant violations have been found to occur. Tl
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B T I VSt

. ‘. .
s Dated at Madison, Wiscomsin this 5th | day of January, 1978.

e 7O .

o WISCONSIN EMPLOYMENT RELATIONS COMMISSION

. o MNeidast X 202, |

‘ ) . Marshall L. Gratz, examiner
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