
STATE OF WISCONSIN 

BEFORE THE WISCONSIN EMPLOYMENT RELATIONS COMMISSION 

JAMES W.MEVERDEN AND THE TWO RXVERS 
EDUCATION ASSOCIATION (TREA), 

Complainants, 

VS. 

JOINT SCHOOL DISTRICT #lo CITY AND 
TOWN OF TWO RIVEZS, WISC!ONSINu AND 
TEE BOARD OF EDUCATION OF SAID SCHOOL 
DISTRICT, 

Respondents. 
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Case XII 
No. 20532 MP-626 
mcitid0n NO. 14687-A 

5. Mars, Executive Director, Kettle Moraine 
council, appearing on behalf of the Complainants. 

Melli, Shiels, Walker & Pease, S.C., Attorneys at Law, 
5. Ruhly,, appearing on behalf of the Respondents. 

UniServ 

by Mr. James 

FINDINGS OF FACT, CONCLUSION OF LAW AND ORDER 

The above-named Complainants having, on June 1, 1976 filed a complaint 
with the Wisconsin Employment Relations Commission alleging that the 
above-named Respondents had committed a prohibited practice within the 
meaning of Section 111.70 of the Municipal Employment Relation6 Act; 
and the Commission having appointed Peter G. Davis, a member of its staff, 
to act as Examiner and to make and issue Findings of Fact, Conclusions 
of Esla and Order as provided in Section 111.87(5) of the Wisconrin 
Statutes; and a hearing an saPd complaint having been held in Two Rivers, 
Wisconsin on July 19, 1976 before the Examinert and the Examiner having 
considered the evidence and argumenta of counsel, makes and files the 
following Findings ,of Fact, Conclusion of Law and Order. 

FBNDZNGS OF FACT 

1. That the T~Q Rivets Education Amoaiation, herein Complainant 
Association, is a labor organization functioning as the colleotive bar- 
gaining representative of all regular certified persapllrel employed by 
Joint School District 11, City of Two Rivers, Wisaonsin; and that J-8 
W. Meverden, herein Complainant Meverden, was a nwber of the aolleatfve 
bargafraing unit represented by Complainant Aswoclation until his non- 
reurewal cm April 7, 1976. 

2. That Joint Scheol Di8trict #l, City of Two River8, Wifmmsfn, 
herein Respondent Employer, is a municipal employer; and that the Board 
of Education of said District, herein Respondent Board, functions as 
the agent of Respondent Employer. 

3. That the parties' 1974 and 1975 collective bargaining agree- 
ments contained the following pr~visiono: 

WARTICLE III 

BOARD FUNCTSIONS 

The Board of Education retain@ and reserves unto itself, 
without limitation, all powers, rights, authority, duties, 
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and responsibilities comferred upon and vested in it by 
applioaJ3lam law, rules, and regulations for srtablirhing 
the framework of aohool policies and pxojeotr, for the 
management of the school system and its employee, and for 
the use of judgment and dimretion in connection therewith, 
except as specifically limited by the express terms of this 
Agreement, 

. . . 

ARTICLE Xf 

A. 

B. 

c. 

D. 

E. 

4. 

A teacher, upon request, shall be granted a medical 
leavm of abeence for the period of time during which 
he or she io physioally or emotionally unable to perform 
his regular duties -due to a non-occupational disability. 

u soon as the teacher knows that he ox she (he or she, 
he used from now on) will need a medical leave of absence, 
notify the district, indicating what the nature of his 
disability is or will be and the approximate time he 
expects to begin and end his leave. The district may 
refuse to grant a lea've of absence to any teacher who 
knows he will need a leave of absence and does not notify 
the district of this fact within a reasonable time after 
his learning that fact. 

Upon commencing his medical leave of absence, the teacher 
must sign an affidavit indicating that he is physically 
unable to perform his regular duties and that as soon 
as he is again physically or emotionally able to perform 
his duties, he intends to return to work. 

Upon commencing his leave of absence, the teacher must 
also provide a statexent signed by a doator indicating 
that the teacher is physically or emot%onally unable'to 
perform his regular duties and the approximate date the 
doctor believes the teacher should again be physically 
or emotionally able to perform his regular duties. During 
the course of a teacher's leave of absence, the district 
may request, at re~onable intervals, a similar statement 
from the teacher's doctcm The d&strict reserves the 
right, at any time, to require any teacher to be examined 
by a doctor who is one of a panel of doctors submitted 
for approval of the Board by the TEEA. This report will 
indicate whether he is physically or enmtionally able 
to perform his regular duties. 

In the event that the teacher fails to return to work as 
soon as he is physically or emotionally able to perform 
hio regular duties, he shall be deemed as resigned from 
his teaching position with the district and say and all 
rights to further exployment by the distxict.n 

That during the 1973-1974 8chooP year Complainant Meverden 
was employed b:y Bespondent Employer as a band instructor at Washington 
High School, Tao. Bivers, Wisconsin; and that in March 1974 he accepted 
a teaching contract from Bespoadmt Employer for the 1974-1975 school 
year. 

5. That on. Juno 30, 1974, while on a band trip with students, 
Complainant Meverden suffered a stroke; that on July 31, 1974, after a 
partial recovery, he suffered a second wre serious stroke and subse- 
quently received extensive treatment, therapy and evaluation from local 
physicians and Dr. Bobert G. Seikert at the Mayo Clinic, Rochester, 
Minxmsota. 
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6. That as a result of the strokes Complainant l&mmhn vaa unakh 
to return to his teaching &ties in the fall of 1974; that from the 
opening of school on August 28, 1974 until October 17, 1974 Complainant 
received 8ick leave benefit8 at which tima he beg= to moeive disability 
inm benefits; that on November 21, 1974 Complainant Mevrsrden sent 
the following request to a mearber of Respondent Board: 

"In acaordance with Article XI, Section 3, of the 
Professional Xmployee AgreemQn t betwtmn Yoint School 
District No. 1, Two River8 Public Schools, and the Two 
Rivers Ieducation Aosociation, I am requesting a mediaal 
leave of abmmce. 

I suffered spastic dysarthria and mild aphasia and 
have lost mme of my pcmers of speech 'and hearing. At thio 
tims I am undergoing spmmh and hearing therapy. 

Notic@ of the possible ueed for stash a leave wa8 
given to Mr. Rice in u czonvorsation which included Charles 
Hamf, Lds Bus&, Joseph Kuprh, and wife in themonth 
of ssptewber, 1974, and in a letter %cd the Board of Educa- 
tion from Charles Ha&, TREA Presidenat, in the month of 
Ocetberu 

I would request that such leave begin December 1, 1974, 
and continue until. I am physically able to return to school 
and perform my regular duties. My doctor inform6 me that, 
dw to the nature of my illness, 
return canktot be given. 

even an approximate date of 

It is my intent to return to school a8 soon a8 I am 
physicrally able to perform my duties. Alao, as is required 
by the contract P am enclosing an affidavit and a doctor's 
8tat6mlmt. " 

7. That on Decembsr 12,. 1974 the Respondent Board grantad a medical 
leave of absence to Complainant Moverden which was recorded in said 
Board's minutes in the following mannor: 

“A l~avas of absenets mst 8389 recreivedl frow J-8 
Msverden. A discu~ioh followed by the Board members. Mr. 
Heverden is requesting a leave of abuence from becember 1, 
1974 to the end of his current contract ox: until he is able 
to return to work. It was moved by Cam. Nikoldii and seconded 
by Cam. D'Avico that the leave of absence request from James 
Meverden be granted to include a leave from !%maber 1, 1974 
and for the terra of his present teaching contract of 1974-75 
or until he is able to return to work rubject to the tenns 
of the Profeerional Employee Agreement. Notion carried on 
a unanim~urr trate." 

that Charles Hanf, president of the Complainant Assouiation, represented 
Complainant Meverden at said meeting: and that on December 13, 1974 
Respondent Employergs Superintendent of Schools, D. P. Rice, 8ent a 
letter to Complainmt @leverden which confirmed the grant 02 a medical 
leave of absence stating: 

"The Board of Education moved, seconded, and carried a motion 
to grant you a leavs of absence on your 1974-75 teaching contract 
with the TWQ Rivers Public Sch~~ls beginning at your requerst of 
December 1st and terxinating according to contract when the 
doctor indicates that you axe capable of continuing in your 
teaching position." 
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8. That on February 19, 1975 Superintendent Rice sent a letter to 
Complainant Meverden asking for smdical reports on his physaical condition: 
that on Februury 25, 1975, Rice received medical report8 from S. L. 
ICaner, M. D., and Sister Arlene Brisbane, Speech Pathologirt, which, 
indicated thellr opinion that Complainant Meverden would be able to 
resume hi8 teaching responrsibilities in the fall of 1975; that on 8aid 
date the Respondent Employer decided to offer a teaching contract to 
Complainant Meverden for the 1975-1976 8chool year; and that said 
decision was commturicatad to Complainant Meverden in a February 27, 1975 
letter from Superintendent Rice which stated "Your contract is uontingent 
upon the mceipt of a doctor'8 report stating that you are physically 
aad emotionally able to perform your regular duties." 

9. That on March 12, 1975 Respondent Employer issued a teaching 
contract to Complainant Meverden for the 1975-1976 school year which 
8tated 'RENEWAL OF THIS CONTRACT IS CONTINGENT UPON RECEIPT OF A DOCTOR*S 
REPORT SHGWSNG THAT JAW% MEVBRDEN IS PHYSICALLY AND EMOTIONALLY ABLE 
TO PERFORM HIS RRGULAR DUTIESA; that said contract wa8 signed by Respon- 
dent Meverden on April 9, 1975. , 

10. That on July 11, 1975 Dr. Seikert wrote Complainant Meverden's 
local physician indicating that Complainant Xeverden had not recovered 
sufficieatly to be able to return to his teaching duties in the fall of 
1975: that Respondents subsequently received copies of said letter; and 
that Complainant Meverden did not return to hi8 teaching porition at 
any time during the 1975-1976 school year. 

11. That in July 1975 Complainant Meverden contacted Mr. Donald 
Dickenaon, WEAC representative, and indicated 8ame concera regarding the 
issuance of a teaching contract with the aforementioned renewal proviso 
which appeared to conflict with hi8 medical leave statu8; that Dickenson 
subsequently met with Superintendent Ricre and Respondent Board stating 
the Complainantarm belief that it didn't matter whether the individual 
uontract had even been isaued be&use if Complainant Meverden could 
not satisfy the renewal proviso he would simply remain on medical leave 
and the timing of his return would continue to be governed by Article XI 
of the bargaining agreement; and that Rectpondentrs took no action with 
respect to Complainant Meverden after 8aid meeting. 

12. That during bargaining ses8ions for the parties' 1976-1977 
agreement Respondents initially proposed the abolishment of medical 
leaves of abrsence; that 8aid proposal was 8ub8equently altered to place 
a one year limit on the length of a medical leave of absence; that on 
December 9, 1975 the parties agreed to retain the existing medical 
leave language while adding a section which stated "a mediaal leave of 
absence shall not exceed two (2) full contract years following the contract 
year in which the di8ability took place"; arnd that the partie also altered 
Artisle III of the 1975 bargaiaing agreemat to read a8 follows: 

'ARTICLE III 

BOARD PUMCTIONS 

1. The Eboard, on it8 own behalf and on behalf of the 
electors of the District, hereby retains and reserves 
unto itself, without limitation. all powers, rights, 
authority, duties, apad responsibilities conferred upon 
and vested in it by the law8 and the Corarrtitution of 
the State of Wisconsin, and of the United States, 
including but without limitilag the generality of the 
foregroing, the rightr 

A. To executive management and administrative control 
of the school 8ystem and its properties and facili- 
ties, and the assigned activities of its employees 
within the total school program; 
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B. 

c. 

D. 

E. 

To hire all employee6 and, 6ubject to the provi- 
sions of law, to determine their qualifications 
and the conditioner for their continued employment 
'or their dismi66a1, and to promote and tranefer 
any 6ach employees; 

To establish grade6 and courae6 of instruction, 
including special programs, and to provide for 
athletic, recreational and social events for 
etadents, all as deemed nece6sary or advisable 
by the Board. 

To decide upon the means and method6 of instruc- 
tion, the selection of textbook6 and other teaching 
materials, and the use of teaching aid6 of every 
kind and nature; 

To determine class schedules, the hours of in&rue- 
tion, and the duties, responsibilities and arraign- 
manta of teacher6 and other employees with respect 
thereto, and non-teaching activities within the 
total school program, and the term6 and condition6 
of employment. 

2. The exercise of the foregoing power6, rights, authority, 
duties and reaponsfbilities by the Doard, the adoption 
of policiee, rules, regulat$ons, and practices in further- 
ance thereof, and the u6e of judgment and diecretion 
in connection therewith shall be limited only by the 
specific and express terms of this Agreement." 

13. That on February 26, 1976 Superintendent Rice sent a letter 
to Complainant Meverden indicating that the Re6pondent Employer was 
conoidering hi6 non-renewal beoarrpre the%oard has not received a doctor's 
report showing that you are or will be phgraically and emotionally able 
to perform your regular duties during the 1976-1977 6chool year"; and 
that Complainant Meverden wa8 subsequmtly non-renewed on April 7, 1976. 

Upon the basis of the above a~ji foregoing Findings of Fact, the 
Examiner makes the following 

That Joint School District 81, City and Town of 'Iwo tivers, 
Wisconsin, and the Board of Education of said School District violated 
the term6 of Article XI of the parties ' 1976-1977 collective bargaining 
agreement by terminating James Meverden'6 medical leave of absence 
through his non-renewal in April 1976 and thus ha6 comitted a prohibited 
practice within the meaning of Section 111,70(3)(a)S of the Municipal 
Employment Relations Act. 

Upon the basis of the above and foregoing Findings of Fact and 
Conclusion of Law, the Examiner makes the following 

ORDER 

That Joint School District tl; City and Town of Two RiVer:8~ Wisconsin, 
its officers and agents shall immediately: 

1. Cease and desist from: 

(a) Violating the term6 of the collective bargaining agree- 
ment which exists between it and the Two Rivers Education 
Association. 
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2. Take the following affirmative action which the Examiner 
finds proper: 

(a) Immediately restore James Meverden to medical leave 
status until the end of the 1976-1977 school year and 
make him whole for any benefits to which he was entitled 
had he been on medical leave of absence from the effective 
date of his non-renewal to the date on which he 18 returned 
to medical leave status. 

(b) Remove all references to James Meverden's April 1976 
non-renewal from his personnel file. 

(c) Notify the Wi sconsin Employment Relations Commission in 
writing within twenty (20) days of the date of this Order 
as to what steps have been taken to comply herewith. 

Dated at Madison, Wisconsin this 17th day of February, 1977. 

WISCONSIN EME'LOYMEMT RELATIONS COMMISSION 

By /$J&p$Q& 
Pe'ter G. Davis, Exzunfner 
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TWO RIVERS JOINT SCHOOL DISTRICT NO. 1, XIX, Decision No. 14687-A 

MEMORANDA ACCOHPANYafNG FINDINGS OF FACT, 
CONCLUSION OF LAW AND ORDRR 

On June 1, 1976, the Complainants filed a prohibited praatiae 
complaint alleging that the Respondents had violated Sectian 111.70 
(3) (a)5 of &BRA by non-renewing Complainant Meverden while he was on 
a msdiaal leave of abssnce. Tn their July 12, 1976 answsr, the Respon- 
dents denied said allegation and indicated that they wsre waiving their 
right to assert the defense of failure to exhaust contractual remsdies 
which Complainants asserted were available while preserving all other 
substantive and procedural defense5 to the instant complaint. 

DISCUSSION: 

Initially the Rsspondents have asserted that the instant complaint 
Is untimely inasmuch as Pt was filed mom than one year after the 
February 27, 1975 decision to issue Complainant Msvsrden a 1975-1976 
teaching contract. This assertion is preglisdsd upon the allegation that 
the decision to issue said contract,, with its renewal proviso, formed 
the basis for Complainant Msverden's ultimate non-renewal and thus 
trigger5 the one-year statute of lfmitations oontained in Section 
111.07(14) p Stats. The Examiner must reject this contention. 

At the time ths individual teaching contract was offered and 
aaeepted, the radical rqxxts on Complainant Meverden's condit2on 
were quite positive and thus it was the co-n expectation of all 
parties that Complainant Meverden would bs returning to his teaching 
dutiss in the fall of 1975. Thus, at that tims, thare appeared to be 
only a remote possibility that the renewal proviso would evsr become 
relevant, Furthermore in the then unlikely event that Complainant 
Mevsrdsn had not returned, the renewal proviso directly conflicted 
with his thsn existing contractual right to an indefinite medical leave 
and thudl the provI~o's aning or effe aould certainly be viewed as 
speculative. given its un ely application and conflict 
with contractual right, the then exist possibility that the renewal 
proviso would have an adverse imp ct. upon Complainant Meverden was 
simply too remote to trlgqosr the tatute of limitations. It was the 
April 7, 1976 non-renewal wWx& consumated the transformation of the 
effect of the renewal proviso from remote, and unaertain to immediate 
and adverse and thus it is this date which mark5 the beginning of the 
one-year period within which the instant prohibited practice complaint 
must have been filed. As said complaint was filed on June 1, 1976, the 
Examiner conclude5 that it wag filed in a timsly manner. 

With respect to the merits of the instaart complaint, the Complainant8 
basically argue that in December 1974, pursuant to Article XI of the 
parties' 1974 bargaining agreement, Complainant Xeverden was granted 
a medical leave of absence and that he should be able to retain 6aid 
status until., pursuant to the 1974 contractual provision, he is physically 
and emotionally able to return to his teaching duties. They thus urge 
that Respondents violated the 1974 bargaining agresment when they non- 
renewed Complainant Meverden, thereby terminating his medical leave 
before he was able to return to work. The Responds&s, on the other 
hand, aontend that Complainant Haverden was at most granted a msdical 
leave for the 1974-1975 stiool yeajr and that his non-renewal and the end 
of his medical leave status were contractually proper in light of the 
renewal proviso contafned in his 1975-1976 contract and strengthened 
management5 right5 lmguage contained in the 1976-1977 bargaining 
agreement. In light of the parties' positions and the ultimate legal 
issue which must be resolved, the Examiner must initially d&ermine 
the length of the medical leave which Complainant Meverden was granted. 

The record reveals that on November 21, 1974 Complarinant Meverden, 
pursuant to Article XI of the 1974 bargafning agreement, requested a 

. 
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medical leave beginning December 1, 1974 and "continuing until I am 
physically able to return to school and perform my regular duties. My 
doctor informs me that, due to the nature of my illness, even an approxi- 
mate date of return cannot be given." This statement clearly indicates 
Complainant Meverden's desire for a leave of absence which would continue 
until his disability ended. Examination of Article XI reveals that 
medical leaves are available for "the period of time during which he or 
she is physically or emotionally unable to perform his regular duties I, and thus Complainant Meverden's request was a contractually 
pe;mi&able one. On December 12, 1974 Respondent Board considered 
Complainant Meverden's request with the minutes of said meeting stating 
that "Mr. Meverden is requesting a leave of absence from December 1, 
1974 to the end of his ourrent contract or until he is able to return 
to work"; and that said request was granted "to include a leave from 
December 1, 1974 and for the term of his present teaching contract of 
1974-1975 or until he is able to return to work subject to the terms 
of the Professional Employee Agreement." Complainant Meverden was 
informed of Respondent Board's decision in a letter which states that 
a medical leave had been granted "beginning at your request of December 
and terminating according to contract when the doctor indicates that you 
are capable of continuing in your teaching position." The Respondents 
would have the Examiner interpret the language contained in both the 
Board minutes and the Superintendent's letter to indicate that the 
leave extended for the 1974-1975 school year or until Complainant 
Meverden is capable of returning to work, whichever comes first. Said 
assertion is based upon Superintendent Rice's testimony that Charles 
Hanf, then Complainant Associationfs president, told the Respondent 
Board that Complainant Meverden's request dealt only with the 1974-1975 
school year. 

While it is true that Hanf did appear before the Respondent Board 
on Meverden's behalf and that the abovementioned statements could 
possibly be interpreted in the manner asserted by Respondents, two 
objective tangible realities prevent the Examiner from accepting 
Respondents' position. First, during the 1975-1976 school year Complain- 
ant Msverden retained all the rights and benefits which he possessed 
due to his medical leave status during the 1974-1975 school year. 
Given the absence of any action by Respondents to extend Complainant 
Meverden's medical leavsp the continuation of its objective manifestations 
creates a potent inference that the leave was originally granted for 
an indefinite period which would continue until his disability ended. 
Second, during negotiations for the 1976-1977 bargaining agreement, the 
Respondents sought to remove medical leave in its entirety but ultimately 
obtained an alLteration in contractual language which limited the length 
of a medical Ileave. It seems unlikely that Respondents would have 
pursued such a change if they believed that Complainant Meverden had 
been granted a limited medical leave of absence which had already 
expired. The undersigned believes that these two factors overcome the 
hearsay testimony of Superintendent Rice and require the conclusion that 
in December 1974 Complainant Meverden was granted a medical leave which 
was to continue until he was able to return to his teaching duties. 

In the face of the Examiner's rejection of Respondents' contention 
with respect to the length of the medical leave which was originally 
granted, the Respondents continue to argue that they had the contractual 



Meverden's existing right to remain on medkal leave until hi8 disability 
ended. Essentially Respondents argue that by signing the individual 
contract, Complainant Meverden waived hi8 establi8hed right under the 
then existing provisions of Article XI to remain on medical leave after 
the 1975-1976 school year. The Examiner rejects this assertion for 
basically the same reasons set forth earlier in this decision with 
respect to the timeliness of the instant complaint. In 888ence, at 
the time the 1975-1976 contract was offered and signed, the practical 
effect of the renewal proviso contained therein, given its unlikely 
application and direct conflict with Complainant Meverden'8 then existing 
contractual right to remain on leave until his disability ended, was 
simply too speculative to constitute a waiver. In light of this 
conclusion, the undersigned turn8 to Respondents' assertion that the 
alleged strengthening of the managements right8 language in the 1976- 
1977 bargaining agreement gave them the right to terminate the medical 
leave through non-renewal. 

While Article III of said agreement does state that the Respondents 
have the right "To hire all employes and . . . to determine their 
qualifications and the conditions of their continued employment or 
their dismissal," it also indicates that the exercise of said right "and 
the use of judgement and discretion in connection therewith shall be 
limited only by the specific express terms of this Agreement." Article 
XI establishes a specific contractual right to medical leave and consti- 
tutes just such a "specific express" limitation on the exercise of 
management's right to "dismiss" an individual on medical leave. Thus 
a dismissal which conflicts with an employs's rights under Article XI's 
provisions exceeds the Respondents' contractual authority and constitutes 
a violation of the collective bargaining agreement. The Examiner must 
therefore determine whether Complainant Meverden's rights under Article XI 
prohibited the Respondents' termination of his medical leave through 
non-renewal. 

In December 1974 Complainant Meverden, pursuant to then existing 
provisions of Article XI0 was granted a medical leave whkh would end 
when he was no longer disabled. His right to medical leave was based 
solely upon the then existing content of Article XI. Similarly his 
right to what was potentially a leave of unlimited length was dependent 
upon the absence of any time limit in Article XI as it existed in the 
1974 and 1975 collective bargaining agreements. If this provision were 
altered or eliminated, Complainant Meverden's rights would also be 
altered or eliminated, absent agreement by the parties that Complainant 
Meverden would not be affected by the change. The parties' 1976-1977 
bargaining agreement did in fact alter Article XI and while there is 
every reason to believe that both parties were aware of Complainant 
MeverdenEs status, there is no evidence that the parties agreed to 
exclude him from coverage. Thus it is against the content of the updated 
version of Article XI, which existed when the medical leave was terminated, 
that the contractual validity of Hespondents' action must be measured. 

Article XI in the 1976-1977 bargaining agreement retains the same 
language contained in the 1974 and 1975 agreement8 but added the following 
section: "A medical leave of absence shall not exceed two (2) full 
contract years follwing the contract year in which the dimability 
took place." Under said language Complainant Meverden, whoare disability 
occurred during the 1974-1975 contract year, has a right to remain on 
medical leave through the 1976-1977 contract year. Thw Ebspondents' 
termination of Complainant Meverden's medical leave at the end of 19750 
1976 school year violated Article XI of the parties' present bargaining 
agreemnt and constituted a violation of Section 111.70(3)(a)S of ~@ZA. 

Dated at Madison, Wisconsin this 17th day of February, 1977. 
WISCONSIN HMPLOYMHNT RELATIONS COMMISSION 

By f~tJ(.).pJ+ 
Peter G. Davis, Examiner 
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