STATE OF WISCONSIN
BEFORE THE WISCONSIN EMPLOYMENT RELATIONS COMMISSION

PROFESSIONAL POLICEMEN'S PROTECTIVE :
ASSOCIATION OF MILWAUKEE, a/k/a : Case CLXV
MILWAUKEE POLICE ASSOCIATION, : No. 20747 MP=-654
: Decision No. 14873-B
Complainant, :
H Case CLXVI
Vs, : No. 20751 MP-655
: Decision No. 14875«B
CITY OF MILWAUKEE, a Municipal :
Corporation, and HAROLD A. BREIER, : Case CLXVII
Chief of Police, City of Milwaukee, : No. 20786 MP=660
: Decision No. 14899-B
Respondents., :

Appearances:
Mr. Kenneth J. Murray and Ms. Laurle Eggert, Attorneys at Law,
11 East Mason Street, Milwaukee, Wisconsin 53202, appearing
on behalf of Complainant.
Mr. James B. Brennan, City Attorney, by Mr. John F. Kitzke,
Assistant City Attorney, 800 City Hall, Milwaukee,
Wisconsin 53202, appearing on behalf of Respondents.

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

The above-named Complainant having filed complaints with the
Wisconsin Employment Relations Commission alleging that the above-named
Respondents had committed prohibited practices within the meaning of
the Municlpal Employment Relations Act; and hearing in the matter
having been conducted by Marshall L. Gratz; and the Commission, having
reviewed the record, the arguments and briefs of Counsel, and being
fully advised in the premises, makes and issues the following

FINDINGS OF FACT

l. That the Complainant Professional Policemen's Protective
Association of Milwaukee, now known as the Milwaukee Police Association,
hereinafter referred to as the Association, is a labor organization
with offices at 411 East Mason Street, Milwaukee, Wisconsin.

2. That the Respondent City of Milwaukee, hereinafter referred to
as the City, is a municipal corporation with offices at 200 East Wells
Street, Milwaukee, Wisconsin; and that the City, among its functions,
operates and malntains a Police Department, and that the individuals
employed by the City 1n said Police Department, including police
officers, are compensated by funds appropriated by the Common Council
of the City.

3. That Respondent Harold A. Breier 1s the Chief of Police and
is 1in charge of the Police Department of the City; that Respondent
Breier, hereinafter referred to as the Chief, at all times material
herein, has been expressly authorized by Sec. 1, Chapter 586, Laws of
1911 (codified in 1977 as Sec. 62.50, Stats.) to act as head of said
Pollce Department; to regulate sald Police Department and prescribe
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rules for the governance of its members; to preserve the public peace
,and to enforce all laws and ordinances of the City; to be responsible
for the efficiency and general good conduct of the Department; to have
custody and control of the public property of the Department, and of
all books, records, equipment necessary for use in the Department; and
“that the Chief performs his official duties on behalf of the City.

; 4, That at all times material herein the Association has been

.the certified collective bargalning reosresentative of non-supervisory

i law enforcement personnel employed by the City in its Police Department,
;consisting of individuals holding the following positions:

Detective Document Examiner

Detective, Legal and Police Alarm Operator
Administrative Police Matron

Pollce Patrolman Custodian of Police Property

Policewoman and Stores

Identification Technicilan Assistant Custodian of Police

Property and Stores
Police Electronic Technician

Chief Document Examiner

Police Electronic¢ Technicilan
Foreman

5. That at all times material herein the City has maintained a five
member Board of Fire and Police Commissioners, herelnafter referred to as
the Board; that the Mayor of the City appoints each member of the Board,
.wnich requires confirmation by the Common Council of the City; that said
Board was created and empowered by Sec. 1, Chapter 586, Laws of 1911
(codified in 1977 as parts of Sec. 62.50, Stats.), to prepare and adopt
irules and regulations to govern the selection and appointment of persons
ito be employed in the Police Department of the City; to approve all
appointments to each position in the Police Department; to conduct
‘hearings and determine charges filed agalnst personnel of the Police
Department, such charges may be filed by the Chief, the Board or any
. member thereof, or by any elector of the City, and to determine whether
the good of the service requires that the accused officer be permanently
.discharged, suspended without pay for a period not to exceed sixty days,
.or reduced 1n rank; and that charges by the Chief against a non-

. probationary subordinate police officer, involving a penalty imposed by
the Chief in excess of five days 1n duration may be appealed, as a matter
‘of right, to the Board; and that Board procedures require a full adversary
-hearing before 1ssuing its determination.

‘ 6. That for the past number of years, and continuing at all times
,material herein, there has existed in the Police Department a Trial

' Board, also known as a Board of Inquiry, hereinafter referred to as the
, B30I, where Police Department personnel stood trial, or otherwise were
'compelled to appear, with respect to specific written charges against

; such personnel; that the BOI consists of two members of the collective
“bargaining unit represented by the Assoclation, ordinarily Patrolmen

' selected in periodic elections among Patrolmen at each Police District
rand Traffic Bureau, and three supervisory Police personnel, with one

. of the Supervisors serving as Chairman of the BOI; that BOI's are
convened for the purpose of assisting the Chief in the investigation
'of charges against personnel, charging that departmental rules have
been violated; that such BOI hearings are stenographically recorded
-'and the record thereof 1is forwarded to the Chief, as is BOI

' recommendations as to the disposition of the charges, including what,
if any, disciplinary penalty should be imposed on the police officer

" involved.

.
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7. That at the BOI proceedings the accused officer is informed
of the nature of the charges, is called upon to plead "guilty" or "not
guilty," 1s confronted with direct examination by BOI members of the
witnesses called by the Police Department, is permitted to cross-examine
sald witnesses, 1s called upon to make a statement in his own defense,
1s subject to cross-examination by BOI members, and is permitted to call
and examine witnesses in his own defense, who are then subjJect to cross-
examination by BOI members; and that the members of the BOI then adjourn
to executive session for deliberation, and thereafter the BOI makes
recommendations to the Chief regarding the matter.

8. That the rules and regulations promulgated by the Chief and
by the Board provide that the employes of the Police Department having
less than one year of employment are probationary employes; and that
if such employes prove unfit or unsatisfactory during their probationary
period, they are subject to discharge by the Chilef with no right to
appeal such actlon to the Board.,

9. That for the past number of years the City and the Association
have been parties to collective bargaining agreements covering the wages,
hours and working conditions of law enforcement employes in the employ
of the Police Department; that in negotiations leading up to the 1972~
1974 and 1974-1976 collective bargaining agreements representatives of
the Assocliation proposed that said agreements include the following
proposal of the Association (stated only as to materilal parts):

"Policeman's 'Bill of Rights'

4, To insure that . . . investigations [to resolve
'questions concerning the actions of members of the force!']
are conducted in a manner conducive to good order and
discipline, meanwhile observing and protecting the
individual rights of each member of the force, the
following rules of procedure hereby are established:

G, In all cases wherein a member 1s to be interrogated
concerning all [sic] alleged violation of Rules and
Regulations which, 1f proven, may result in his dismissal
from the service or the infliction of other disciplinary
punishment upon Him, he shall be afforded a reasonable
opportunity and facilities to contact and consult
privately with an attorney of his own choosing and/or a
representative of the P.P.P.A. before being interrogated.
An attorney of hils own choosing and/or a representative
of the P.P.P.A., may be present during the interrogation,
but may not participate in the interrogation except to
counsel the member., However, in such cases, the
interrogation may not be postponed for purpose of counsel
and/or a representative of the P.P,P.A. past 10:00 A.M. of
the day following notification of interrogation.

H. Requests for consultation and/or representation
or the recording of questioning in administrative investi-~
gations shall be denied unless sufficient reasons are
advanced,
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10, That said proposal was not accepted by the City in elther
set of negotiations and was expressly denied in an interest arbitration
award which resolved the 1972-1974 agreement, and was withdrawn by the
Association during the course of an interest arbitratlon proceeding

. which resulted in the 1974-1976 agreement.

11, That during the 1975 session of the Wisconsin Legislature,

. representatives of the Association appeared before the Senate

- Governmental and Veterans Affairs Committee of the State Legislature

. in support of Senate Bill 52, which consisted of a "Police Bill of

- Rights®™ which included language not materially different from that

- quoted in PFinding 9 above; and that said Bill was passed by the Senate
. but not by the Assembly.

12. That representatives of the Chief were present at the
negotiation meetings leading up to the 1974-1976 agreement referred

+ to in Finding 9 above; and that saild agreement provided, in part, as
. follows:

"WHEREAS, it 1is intended that the following Agreement
shall be an implementation of the provisions of Section
111,70, Wisconsin Statutes, consistent with the legislative
authority which devolves upon the Common Council of the
City of Milwaukee, the Special Laws of the State of
Wisconsin, Chapter 586 of the Laws of 1911 and amendments
thereto, relating to the Chief of Police and the Board of
Fire and Police Commissioners, the municipal budget law,
Chapter 65, Wisconsin Statutes, 1971, and other statutes
and laws applicable to the City of Milwaukee; and

WHEREAS, it 1is intended by the provisions of this
Agreement that there be no abrogation of the duties,
obligations, or responsibilitles of any agency or
department of City government which 1s now expressly
provided for respectively either by: state statutes,
charter ordinances and ordinances of the City of
Milwaukee except as expressly-limited hereln;

H. SUBJECT TO CHARTER

In the event that the provisions of thls Agree-
ment or applicatlion of this Agreement conflicts with
the legislative authority which devolves upon the
Common Council of the City of Milwaukee as more
fully set forth in the provisions of the Milwaukee
City Charter, the Special Laws of the State of
Wisconsin, Chapter 586 of the Laws of 1911 and
amendments thereto pertaining to the powers,
functions, duties and responsibilities of the
Chief of Police and the Board of Fire and Police
Commissioners or the municipal budget law,

Chpater [sic] 65, Wisconsin Statutes, 1971, or
other applicable laws or atatutes [sic], this
Agreement shall be subject to such provisions.

-lf-

Nos, 14873=B
14875-B
14899~-B



C.

MANAGEMENT RIGHTS

1.

2.

11.

The Association recognizes the right of the Cilty
and the Chief of Police to operate and manage
their affairs in all respects in accordance with
the laws of Wisconsin, ordinances of the City,
Constitution of the United States and Section
111,70 of the Wisconsin Statutes. The Associ-
ation recognizes the exclusive right of the Chief
of Police to establish and maintain departmental
rules and procedures for the administration of
Police Department during the term of this Agree-
ment provided that such rules and procedures do
not violate any of the provisions of this
Agreement.

The City and the Chief of Police have the
exclusive right and authority to schedule
overtime work as required in the manner most
advantageous to the City. The City and the
Chief of Police shall have the sole right to
authorize trade-offs of work assignments.

The Chief of Police and the Fire and Police
Commisslon reserve the right to discipline or
discharge for cause. The City reserves the
right to lay off personnel of the department.

The City and the Chief of Police shall determine
work schedules and establish methods and
processes by which such work is performed.

The City and Chief of Police shall have the
right to tiransfer employes within the Police
Department in a manner most advantageous to
the City.

Except as otherwlse specifically provided in
this Agreement, the City, the Chilef of Police
and the Fire and Police Commission shall
retain all rights and authority to which by
law they are entitled.

The Associatlion pledges cooperation to the
increasing of departmental efficlency and
effectlveness. Any and all rights concerning
the management and direction of the Pollce
Department and the police force shall be
exclusively the right of the City and the
Chief of Police unless otherwise provided by
the terms of thls Agreement as permitted by
law,
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PART III

GRIEVANCE AND ARBITRATION PRbCEDURE

I. GRIEVANCE PROCEDURE
A, GRIEVANCES

1. Differences involving the interpretation,
application or enforcement of the provislons
of this Agreement or the applicatior of a
rule or regulation of the Chlef of Pclice
affecting wages, hours, or conditions of
employment and not inconsistent with tre
1911 Special Laws of the State of Wisconsin,
Chapter 586, and amendments thereto shall
constitute a grievance under the provisions
set forth below.

L L 4 L]

[There follows a multi-step grievance
procedure with time limits which, i not
complied with, render a grievance
abandoned and deemed resolved in favor

of the City. Thereafter, a final and
binding arbitration procedure is provided
to resolve all unsettled grievances.]

PART V

A. AID TO CONSTRUCTION OF PROVISIONS OF ACRZZMENT

3. The Common Council of the City of Milwaukee
as well as tne Chief of Police recognizes
that those rules and regulations estaplisned
and enforced by the Chief of Police, which
affect the wages, hours, and working
conditions of the police officers included
in the collective bargaining unit covered
by this Agreement are subject to the
collective bargalning process pursuant to
Section 111.70, Wisconsin Statutes."

‘ 13. That shortly prior to January 12, 1977, Daniel Zlolkowski, a -
‘non-probationary police officer, in the bargaining unit represented by
'the Association, was served with written charges that he had committed
.one or more violations of the rules of the Police Department and was
‘ordered to stand trial, or otherwise compelled to appear on January 12,
'1977, before the BOI; that prior to said date Ziolkowskil addressed a
timely request to his supervisor that a representative of the
‘Association be present during his appearance before the BOI; that said
. request was denied; that, however, Ziolkowski neglected to appear before
'the BOI; that thereafter Ziolkowski was dismissed from employment; and
‘that he subsequently exercised his appeal rights before the Board,
.which upheld the termination,

| -6=
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14, That shortly prior to the dates noted below, probationary
police officer Leonel Lopez, and non-probationary police officers
Georgia Bejma, Charles Gumm, Gregory Cullinan, Danlel Barney and
Robert Pasko, all in the bargaining unit represented by the
Association, were individually served with written charges that they
had individually committed one or more violations of the rules of the
Police Department and were ordered to stand trial or otherwise
compelled to appear on the dates noted before the BOI; that at no
time prior to or during their appearance before the BOI did any of
sald police officers request that a representative of the Associlation
be present during their appearance before the BOI; that said police
officers appeared before the BOI on the date noted; that said police
officers appeared before the BOI without Association representation;
and that thereafter the Chlef lmposed the penalties noted upon said
police officers:

Date of
Police Officer BOI Appearance Penalty Imposed
BeJjma 10-30-75 Suspension - 5 Days
Lopez 8-19-77 Dismissal
Cullinan 1=27=77 Suspension -~ 30 Days
Barney 8=18~77 Suspension - 10 Days
Pasko 11=-11=-77 Suspension - 15 Days
Gumm 11- 2-76 Suspension - 30 Days

15. That Leonel Lopez, belng a probationary police officer, had no
right to process an appeal to the Board, and therefore he exercised a
disputed right to grieve his dismissal, pursuant to the contractual
grievance procedure contained in the collective bargaining agreement
existing between the Association and the City; that said grievance, at
the time of the hearing herein had not been completely processed; that
Georgia Bejma, having received a suspension of 5 days, grieved her
suspension pursuant to tne contractual grievance procedure involved;
that Gregory Cullinan, Daniel Barney and Robert Pasko did not choose to
exerclise their right to appeal the Chief's action to the Board; and that
Charles Gumm exercised such right of appeal and the Board reduced the
Gumm suspension from 30 to 15 days.

16. That shortly prior to June 29, 1976, non-probationary officer,
Mark Rouleau, a member of the bargaining unit represented by the
Association, was served with written charges that he had committed one
or more violations of the rules of the Police Department and was ordered
to stand trial, or otherwise compelled to appear on June 29, 1976, before
the BOI; that prior to said date Rouleau addressed a timely request to
his supervisor that a representative of the Association be present
during his appearance before the BOI; that said request was granted;
that, however, an additional request that the representative act in the
capacity of a spokesperson was not granted; that thereafter Rouleau
appeared before the BOI with the limited representation granted to him;
that thereafter the Chief imposed a suspension of 6 days upon Rouleau;
and that thereafter Rouleau exercised his right to appeal such suspension
to the Board, which sustained such suspension.

17. That all of the officers set forth below were non-probationary
employes, with the exception of Judson Coleman, Howard Root and Bonnie
Bauer, who were probationary employes; that all of the officers noted
below were in the bargaining unit represented by the Association and
were 1ndividually served with written charges that they had individually

-T-

Nos, 14873-B
14875~B
14899-B



|

‘committed one or more violations of the rules of the Police Devartment
rand were ordered to stand trhl or otherwlise compelled to appear on the
‘dates noted before the BOI; that prior to their appearance before the
'BOI said police officers requested that a representative of the
‘Association be present during thelr appearance before the BOI; that
sald police officers were denied such representation, but appeared
‘before the BOI without Assoclation representation; and that thereafter
the Chief imposed the penalties noted upon said police officers:

Police Officer

Date of

BOI Appearance

Penalty Imposed

James Zilke 3=24=75 Suspended - 8 Days

Robert Boyle 10-10-75 Suspended - 10 Days
Lawrence Zieger 10-18=-75 Suspended - 15 Days
Thomas Schmidt l1l- 3=75 Suspended -~ 30 Days
Donald Glaser 1ll- 475 Suspended - 5 Days

David Schauer 11- 4=75 Suspended - 5 Days

Judson Coleman 12-12-75 Dismissed

Jack Anthony 8=17=76 Suspended - 8 Days

George Butler 8-19-76 Suspended - 15 Days
Roger Hinterthuer 9-13=76 Suspended - 8 Days

Roger Cortez 12- 2-76 Suspended - 5 Days

John Niemann 12- 3=76 Suspended - 5 Days

Dennls Pajot 1-13=77 Suspended - 15 Days
Audrey Relter 2=10=77 Suspended -~ 15 Days
Rosalie Valdes 2=-14=77 Dismissed

Terrance Cleszkil 2=24=77 Suspended - 6 Days

Leane Cymowski 3=-17=T77 Suspended - 15 Days
Patrick Monaghan 3=-24~77 Suspended - 8 Days

Verble Swanigan 3=29=77 Suspended - 10 Days
Thomas Wisniewskil hao 6=77 Suspended - 6 Days

Howard Root 6=24=T7 Dismissed

Ronald Kallvoda T=20=77 Suspended - 6 Days

Thomas Flynn 7=21=77 Suspended - 6 Days

Donald Workinger T1=25=77 Suspended - 10 Days
Ronald Kulinski 8=17=7T7 Suspended - 6 Days

Joseph Zledonis 10-20-77 Suspended -« 30 Days
Gary Piellusch 11- 3=77 Suspended - 10 Days
Eugene Kucharski 1l- 4=77 Suspended - 30 Days
Bonnie Bauer Eli:zg:;g ESuspended - 6 Days;

 that the police officers on probation, namely, Coleman, Root and Bauer,
: made no attempt to appeal the action of the Chief to the contractual
" grievance and arbitration procedure; that Bauer also resigned from the

8-

Nos. 14873-B
14875-B
148 22=B



Police Department on January 13, 1978; that of those officers who
received a suspension of 5 days, only Cortez and Niemann exercised

theilr contractual grievance and arbitration appeal rights, and 1n said
regard, an arbitrator reduced Cortez's suspension from 5 to 4 days, and
also the suspension of Niemann was rescinded by an arbitrator; that of
those police officers who received suspensions of 6 days or more only
officers Pajot, Swanigan, Kalivoda, Flynn, Workinger, Ziedonis, Piellusch
and Kucharski chose to exercise their appeal rights to the Board; and
that in said regard the Board sustained the action of the Chief 1n all
such appeals.

18. That the following non-probationary police officers, all in the
bargaining unit represented by the Assoclation, were individually served
with written charges that they had individually committed one or more
violations of the rules of the Police Department and were ordered to
stand trial or otherwise compelled to appear on the dates noted before
the BOI; that prior to theilr appearance before the BOI saild police
officers requested that a representative of the Assoclation be present
and be permitted to serve as spokesperson for each of the officers
involved; that such requests for such representation were denied, but
that said officers appeared before the BOI with a representative of the
Association being present, but said representative was not permitted to
act in a spokesperson capacity; that after such appearance the Chief
imposed the penalties noted upon sald pollice officers:

Date of
Police Officer BOI Appearance Penalty Imposed
Richard Menzel 1- 9-76 Suspended - 5 Days
Helmut Schaefer S5-14 & 5-18=76 Suspended - 15 Days
Thomas Davis 4o 6=76 Suspended - 6 Days
Robert J. Davis l~ 9-76 Dismissed
Thomas Schmidt f~20-76 Dismissed;

that Menzel exercised his grievance and arbitration appeal rights, however
such action did not result in changing hls suspension; that Schaefer, with
respect to his May 14, 1976 appearance, had been denied a request that the
Association attorney be permitted to be present; that Schaefer, Robert J.
Davis and Schmidt exercised their right to appeal to the Board, however
such appeals did not result in changing the penalties imposed upon
Schaefer and Robert J. Davis; that Schmidt's Board appeal 1s still
pending; that Thomas Davis did not choose to exercise his right to

appeal his suspension to the Board; and that Schaefer resigned from the
Police Department on April 10, 1977.

19, That James Hundt, a non-probationary police officer in the
bargaining unit represented by the Association, on two occasions was
served with written charges that he had committed one or more violations
of the rules of the Pollce Department and was ordered to stand trial or
otherwise compelled to appear before the BOI; that prior to his appearance
on May 30, 1975, Hundt had requested that a representative of the
Association be present and be permitted to represent him; that such
request was denled; that after said appearance a 5 day suspension was
imposed upon Hundt, and that 1n said regard Hundt did not exercise his
right to proceed to arbitration with respect to said suspenslon; that
further Hundt was also scheduled to appear before the BOI in a subsequent
matter on May 18, 1976, where he was permitted the representation requested
by Hundt; that following said appearance the Chlef suspended Hundt for 15
days; and that Hundt did not choose to appeal such suspension to the
Board.
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\ 20. That non-probationary police officer Timothy Oddsen, also in

, the bargaining unit represented by the Association, was served with

. written charges that he had committed one or more violations of the

' rules of the Police Department and was ordered to stand trial or other-

- Wwise compelled to appear on July 25, 1977, before the BOI; that prior

' to hls appearance before the BOI Oddsen had requested that a representa-

. tive of the Assoclation be present and be permitted to serve as his

. Spokesperson at his appearance before the BOI; that however 0Oddsen

' was not permitted any representation before the BOI; that following
such appearance the Chilef imposed a 3 day suspension on Oddsen; and
that Oddsen appealed such action through the contractual grievance
and arbitration procedure, which resulted in an arbitrator rescinding

. the 3 day suspension,

21. That probationary police officers Thomas Rhodes and Thomas
+Dudzik, also in the bargaining unit represented by the Association,
were served with written charges that they had individually committed
»one or more violations of the rules of the Police Department and were
. ordered to stand trial or otherwise compelled to appear on January 12,
. 1976, and June 28, 1976, respectively, before the BOI; that both
' Rhodes and Dudzik, prior to their appearances, requested that a
representative of the Assoclation be present and be permitted to
. serve as the spokesperson for each of sald two officers; that a
‘representative of the Association was permitted only to be present at
; said BOI appearances; that Rhodes was dismissed and Rhodes did not
.attempt to exercise his disputed right to grieve such dismissal by the
Chief; and that Dudzik was also dismissed and exercised his disputed
.right to utilize the contractual grievance and arbitration procedure,
~and such grievance was, at the time of the hearing herein, pending
before the arbitrator.

: 22. That prior to his above trial before the BOI Dudzik had, on
May 10, 1976, filed a complaint in the Circult Court of Milwaukee

County requesting a declaratory ruling and injunction, requesting the

~Court to require the City and the Chief to permit Dudzik an adjournment

~of his BOI appearance, «ad that the Court declare certaln rules of the

' Police Department, alleged to have been violated by Dudzik, as being

'invalid on constitutional grounds; that while saild Court did issue a

i temporary restraining order, it ultimately quashed that order and

+dismissed Dudzik's action in 1ts entirety; and that Dudzik filed a

. grievance with respect to his dismissal; that the Respondents have

- contended that Dudzlk 1s not entitled to proceed to arbitration since

'he was a probatlonary employe; and that all issues with respect to the

: grievance are pending in arbitration,

: 23. That the conduct of investigations, trials before the BOI,
~denials of representation, and imposition of disciplinary penalties
~against the various police officers, as noted above, was done, or
'caused to be done by the Chief in the exercise of authority under

' Secs 1, Chapter 586, Laws of 1911, all on behalf of, or in the interest
'of, the City; and that, however, sald acts were not done or caused to

. be done pursuant to any specific authorization by the Common Council
~of the City, or any officer or agent of the City other than the Chief
;and other supervisory personnel of the Police Department.

24, That the parties to the instant proceeding have jointly
i requested the Wisconsin Employment Relations Commission (WERC) to
, determine whether the City or the Chief, or either of them, would
-commit any prohibited practice by actions of supervisory Police
Department personnel as follows:
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"a, compelling an employe to prepare and submit to
(or for use of) supervisory personnel a wriltten
report on a subject without permitting the employe
a reasonable opportunity to consult with an
Assoclation representative about the matter before
preparing the report where the employe has requested
such opportunity for such a prior consultation based
upon the employe's reasonable cause to belleve that
a subsequent supervisory decision to discharge or
discipline the employe could result from or be
based upon, in whole or in part, the written
report; and/or

b. compelling an employe to submit to an interrogation
by (or for use of) supervisory personnel without
permitting the employe a reasonable opportunity to
obtain the presence of and to consult with an
Association representative before and at various
times during the interrogation where the employe
has requested such representation based upon the
employe's reasonable cause to belleve that a
subsequent supervisory decision to discharge or
discipline the employe could result from or be
based upon, in whole or in part, the employe's
responses during the interrogation.

if the conduct described in (a) and/or
(b) below is found to constitute a
violation of Sec. 111.70(3)(a)l and/or
(3)(c) by either or both of the
Respondents, the WERC shall impose such
cease and desist and other relief as it
finds appropriate and within 1ts powers
(subject, of course, to judicial review
in the normal course) but that such
remedial order, if any, shall be
prospective only and in no way retro-
active to a date earlier than the date
of the WERC decision containing it."

Upon the basis of the above and foregoing Findings of Fact, the
Commission makes and issues the following

CONCLUSIONS OF LAW

1. That Respondent City of Milwaukee is a municipal employer
within the meaning of Section 111.70(1)(a) of the Municipal Employment
Relations Act; that Respondent Harold A. Breier, Chief of Police of the
City of Milwaukee, is deemed a municipal employer within the meaning of
Section 111.70(1)(a) of the Municipal Employment Relations Act, and,
therefore, said Respondents are properly subject to the jurisdiction of
the Wisconsin Employment Relations Commission to determine whether said
Respondents committed prohibited practices within the meaning of the
Municlipal Employment Relations Act.

2. That law enforcement personnel, including personnel on
probation, in the employ of the Police Department of the Respondent
City of Milwaukee, with the exception of supervisors, confidential,
managerial and executive employes, are municipal employes within the
Ee:ning of Section 111.70(1)(b) of the Municipal Employment Relations

ct.
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3. That the collective bargaining agreements, which were in
effect at the times material herein, between the Complainant Professional
' Policemen's Protective Assocliation of Milwaukee, a/k/a Milwaukee Police
. Assoclation and the Respondent City of Milwaukee does not preclude the
'Wisconsin Employment Relations Commission from exercising its juris-

+diction to determine whether the Respondents have committed prohibited
ipractices within the meaning of the provisions of the Municipal Employ-
'ment Relations Act.,
l

4, That the fact that Complainant Association has attempted,
' without success, to include provisions in their collective bargaining
i agreements with the Respondent City which would provide for representa-
'tion by Complainant Assoclation of employes in the bargaining unit
. represented by it in Police Departmental proceedings leading to
-possible discipline or discharge of sald employes does not preclude the
' Wisconsin Employment Relations Commission from exercising its Juris-
'diction to determine whether the Respondents have committed prohibited
,practices within the meaning of the Municipal Employment Relations Act.

5. That the fact that, at times material herein, the Complainant
'Associlation has been unsuccessful 1in persuading the State Legislature
to adopt a policemen's bill of rights, which in part would permit
police officers to be represented at departmental hearings which might
‘lead to discipline or discharge, does not preclude the Wisconsin
' Employment Relations Commission from exercising its jurisdiction to
~determine whether the Respondents have committed prohibited practices
;within the meaning of the Municipal Employment Relations Act.

6. That the fact that Officer Thomas Dudzik filed an action in
'tne Milwaukee County Circuit Court prior to his appearance before the
,Board of Inquiry, and the fact that Officer Thomas Schmidt is in the
midst of his appeal of dismissal before the Board of Fire and Police
Commissioners does not warrant the deferral of present consideration
‘as to whether the Respondents committed any prohibited practice within
-the meaning of the Municipal Employment Relations Act with respect to
their appearances before the Board of Inquiry prior to the imposition
‘of the penalties imposed on them.

7. That nelther the Respondent City, nor the Respondent Chief,
'interfered with, restrained, or coerced any law enforcement personnel
'in the employ of the Police Department of the Respondent City in the
'exercise of their right to engage in lawful concerted activity for
.their mutual aid and protection with respect to:

| a. the denial of the request of Daniel Ziolkowskil that
he be permitted representation at his Board of
Inquiry appearance on January 12, 1977, since
Zlolkowski falled to appear at said Board of

‘ Inquiry matter;

b. Georgia Bejma, Leonel Lopez, Gregory Cullinan,
Daniel Barney, Robert Pasko and Charles Gumm, upon
their appearances before the Board of Inquiry on
October 30, 1975, August 19, 1977, January 1, 1977,

; August 18, 1977, November 11, 1977, and November 2,
| 1977, respectively, to be represented, since none of
5 sald employes requested such representation;

1 ¢c. the denial of the request of Mark Rouleau for

| additional representation upon hils appearance at

| the Board of Inquiry on June 29, 1976, since said
employe did not request such additional representation;
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d. the appearance of James Hundt before the Board
of Inquiry on May 18, 1976, since Hundt was
permitted the representation requested by him;

and therefore in the above regards, neither Respondent City, nor
Respondent Chief, nor their offlcers or agents, committed any
prohibited practice within the meaning of Section 111,70(3)(a)l, or
any other section, of the Municipal Employment Relations Act.

8. That Respondent City and Respondent Chief, their officers
and agents, interfered with, restrained and coerced non-supervisory,
non-confidential, non-managerial, and non-executive law enforcement
personnel in the employ of the Police Department of Respondent City
in the exercise of their right to engage in lawful concerted
activity for thelr mutual aid and protection by:

a. Denying the following law enforcement personnel the
right to have a representative present, as requested
by said personnel, at appearances before the Board
of Inqulry on the 'dates set forth:

James Zilke - March 24, 1975

Robert Boyle - October 10, 1975
Lawrence Zieger - October 18, 1975
Thomas Schmidt - November 3, 1975
Donald Glaser - November 4, 1975
David Schauer - November 4, 1975
Judson Coleman - December 12, 1975
Jack Anthony - August 17, 1976
George Butler - August 19, 1976
Roger Hinterthuer - September 13, 1976
Roger Cortez - December 2, 1976
John Niemann - December 3, 1976
Dennis Pajot - January 13, 1977
Audrey Relter - February 10, 1977
Rosalie Valdes ~ February 14, 1977
Terrance Cieszki - February 24, 1977
Leane Cymowski - March 17, 1977
Patrick Monaghan - March 24, 1977
Verble Swanigan - March 29, 1977
Thomas Wisnlewskl - April 6, 1977
Howard Root - June 24, 1977

Ronald Kalivoda - July 20, 1977
Thomas Flynn - July 21, 1977
Donald Workilnger - July 25, 1977
Ronald Kulinskl - August 17, 1977
Joseph Ziedonis - October 20, 1977
Gary Piellusch - November 3, 1977
Eugene Kucharskl - November 4, 1977

Bonnie Bauer - December 27, 1977 and
January 9, 1978
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b. Denying the féllowing law enforcement personnel the
right to have theilr representatives serve as thelr
spokespersons, after having made such a request, at
appearances before the Board of Inquiry on the dates
set forth:

Richard Menzel - January 9, 1976
Thomas Rhodes - January 12, 1976
Thomas Davils - April 6, 1976

Robert Davis - April 9, 1976

Thomas Schmidt - April 20, 1976
Helmut Schaefer - May 14 and 18, 1976
Thomas Dudzik - June 28, 1976

¢. Denying Officer James Hundt the right to have a
representative present and to represent Hundt at
the latter's appearance before the Board of
Inquiry on May 30, 1975, after Hundt had made a
request for such representation, and

d. Denying Officer Timothy Oddsen the right to have
a representative present and that said representa-
tive act as Oddsen's spokesperson at the latter's
appearance before the Board of Inquiry on July 25,
1977, after Oddsen had made a request for such
representation;

and, therefore, in sald regards the Respondent City and Respondent
Chief, their officers and agents, have committed prohibited practices
within the meaning of Section 111.70(3)(a)l of the Municipal Employment
Relations Act,

9. That should Respondent City or the Respondent Chief, their
officers and agents, with respect to the law enforcement personnel in
the employ of the Police Department of Respondent City, in the
collective bargaining unit represented by the Complainant Association

a. compel an employe to prepare and submit to (or
for use of) supervisory personnel a written
report on a subject without permitting the employe
a reasonable opportunity to consult with an
Assoclation representative about the matter
before preparing the report where the employe has
requested such opportunity for such a prior
consultation based upon the employe's reasonable
cause to believe that a subsequent supervisory
decision to discharge or discipline the employe
could result from or be based upon, in whole or
in part, the written report; and/or

b. compel an employe to submit to an interrogation
by (or for use of) supervisory personnel without
permitting the employe a reasonable opportunity
to obtalin the presence of and to consult with an
Assoclation representative before and at various
times during the interrogation where the employe
has requested such representation based upon the
employe's reasonable cause to believe that a
subsequent supervisory decision to discharge or
discipline the employe could result from or be
based upon, in whole or in part, the employe's
responses during the interrogation,
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then said Respondents would be found to have interfered with, restrained,
and coerced said law enforcement personnel in the exercise of their
rights to engage in lawful concerted activity for thelr mutual ald and
protection, and would thereby be found to have committed prohibited
practices within the meaning of Section 111.70(3)(a)l of the Municipal
Employment Relations Act.

Upon the basis of the above and foregoing Findings of Fact and
Conclusions of Law, the Commission makes and issues the following

ORDER

l. IT IS HEREBY ORDERED that the allegations in the amended
complaint filed herein relating to Daniel Ziolkowskl, Georgla Bejma,
Leonel Lopez, Gregory Cullinan, Daniel Barney, Robert Pasko, Charles
Gumm, Mark Rouleau, and with respect to the Board of Inquiry appearance
of James Hundt on May 18, 1976, be, and the same hereby are, dismissed.

2. That Respondent City and Respondent Chief, their officers and
agents, with respect to law enforcement personnel in the employ of the
Police Department of Respondent City, in the collective bargaining unit
represented by Complainant Association, shall immediately:

a. Cease and desist from interfering with, restraining or
coercing said employes in the exercise of their right
to engage in concerted activity for their mutual aid
and protection by:

(1) Compelling an employe to appear before a
Board of Inquiry, or other type of trial
tribunal, without permitting the employe,
if he does appear, to have an attorney of,
or any other representative of, the
Complainant Association present as an
advisor and/or spokesperson where the
employe has requested such representation;

(2) Compelling an employe to prepare and submit
to (or for use of) supervisory personnel a
written report on a subject without permitting
the employe a reasonable opportunity to
consult with a representative of the
Complainant Association about the matter
before preparing the report where the
employe has requested such opportunity for
such a prior consultation based upon the
employe's reasonable cause to bellieve that
a subsequent supervisory decision to
discharge or discipline the employe could
result from or be based upon, in whole or
in part, the written report; and

(3) Compelling an employe to submit to an
interrogation by (or for use of) supervisory
personnel without permitting the employe a
reasonable opportunity to obtain the presence
of ami to consult with a representative of the
Complainant Association before and at various
times during the interrogation where the
employe has requested such representation
based upon the employe's reasonable cause to
belleve that a subsequent supervisory decision
to discharge or discipline the employe could
result from or be based upon, in whole or in
part, the employe's responses during the
interrogation.
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Take the following affirmative action which the Commisslion
finds will effectuate the policies of the Municipal
Employment Relations Act:

(1)

(2)

(3)

(4)

(5)

Immediately notify Judson Coleman, Thomas
Rhodes, Thomas Dudzlk and Howard Root by
registered mail, at their last known address,
with simultaneous coples to Complainant
Association, that the Respondent City and
Respondent Chief, their officers and agents,
will proceed to fact finding with the
Complainant Association acting on behalf of
said individuals, in a new investigatory
inquiry pertaining to the penalty imposed
upon them on December 12, 1975, January 12,
1976, June 28, 1976, and June 24, 1977,
respectively, provided any of the individuals
involved desires to so proceed, and provided
any of them so notifies the Respondent City,
Respondent Chief and Complainant Assoclatlion,
in writing, within ten (10) days of the
recelpt of the notification from Respondent
Chief that he will proceed to fact finding;

Proceed to fact finding with the Complailnant
Association with respect to matters set forth
above in b. (1), with regard to those
individuals who properly notify the Respondent
City, the Respondent Chief, and the Complainant
Association that they desire to so proceed,
before a single fact finder selected by the
parties from a panel furnished to them by the
Wisconsin Employment Relations Commission, for
the purpose of conducting a hearing to adduce
evidence relating to the charges leading to

the penalties previously imposed on Judson
Coleman, Thomas Rhodes, Thomas Dudzik and
Howard Root, and upon completion thereof the
fact finder shall make written findings of

fact and recommendations to the Respondent
Chief as to the appropriateness of the original
penalties imposed upon them;

In good faith duly consider the fact finder's
recommendations, and within ten (10) days of
the receipt of such recommendations notify,
in writing, the Complainant Association and
the individuals involved as to the Chief's
decision in the matter;

Upon receipt of a statement of the fact finder's
fees, and a statement reflecting the cost of the
fact finder's copy of the transcript of his
hearing, if any such copy 1s requested by the
fact finder, pay the entire amount of the fact
finder's fees, as well as the cost of his copy
of the transcript;

Notify the employes in the bargaining unit
represented by the Complainant Association, by
posting, where notices to saild employes are
usually posted, coples of the notice attached
hereto and marked Appendix "A". Coples of such
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(6)

notice shall be signed by the Respondent Chief,
and shall remain posted for a period of thirty
(30) days from the date of posting. Reasonable
steps shall be taken to insure that said notices
are not altered, defaced or covered by any other
materials,

Notify the Wisconsin Employment Relations
Commission, in writing, within twenty (20)
days from the date of the receipt of a copy
of this Order as to what steps have been
taken to comply herewith.,

Glven under our hands and seal at the
City of Madison, Wisconsin, this 24/
day of August, 1980,

WISCONSIN EMPLOYMENT RELATIONS COMMISSION

o T hone Moone,

MqAris Slavney, Shairmary
!

‘

Hermdn Torosian, Commissioner

a4

Gary L4 Covelli, Commissioner
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. NOTICE TO =MPLOYES IN THE BARGAINING
UNIT REPRESENTED BY MILWAUKEE
POLICE ASSOCIATION

Pursuant to an ORDER of the Wisconslin Employment Relatilons
Commission, and in order to effectuate the policles of the
Municipal Employment Relations Act, you are hereby notified that:

Neither I nor any other supervisory officer of the Milwaukee
Police Department will:

1, Compel an employe to appear before a Board of
Inquiry or other trial-type tribunal without
permitting the employe to have an attorney of,
or other representative of, the Milwaukee Police
Assoclation as an advisor or spokesperson where
the employe has requested such representation.

2. Compel an employe to prepare and submit to (or
for use of) supervisory personnel a written
report on a subject without permitting the
employe a reasonable opportunity to consult
with a representative of the Milwaukee Police
Assocliation about the matter before preparing
such report, where the employe has requested
such opportunity for such a prior consultation
based upon the employe's reasonable cause to
believe that a subsequent supervisory decision
to discharge or discipline the employe could
result from, or be based upon, in whole or in
part, the written report.

3. Compel an employe to submit to an interrogation
by (or for use of) supervisory personnel without
permitting the employe a reasonable opportunity
to obtain the presence of and to consult with a
representative of the Milwaukee Police Association
before and at various times during the interrogation
where the employe has requested such representation
based upon the employe's reasonable cause to believe
that a subsequent supervisory decision to dilscharge
or discipline the employe could result from, or be
based upon, in whole or in part, the employe's
responses during the interrogation.

Further, I will:

1. Immediately notify Judson Coleman, Thomas Rhodes,
Thomas Dudzlk and Howard Root by registered mail,
at their last known address, with simultaneous
coples to the Milwaukee Police Assoclation, that
I will proceed to fact finding with the Associatlon,
acting on behalf of said individuals, in a new
investigatory inquiry pertaining to the penalty
imposed upon them on December 12, 1975, January 12,
1976, June 28, 1976, and June 24, 1977, respectively,
provided each of saild employes notifies the City, me
and the Milwaukee Police Association, in writing,
within ten (10) days of the receipt of my notification
that I am willing to proceed to such fact finding.

APPENDIX "A" - Page 1
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2. Consider, 1n good faith, the fact finder's
recommendations, and will, within ten (10) days
of the receipt of such recommendations notify,
in writing, the Milwaukee Police Association
and the individual involved as to my decision
with respect to the fact finder's recommendations.

The City of Milwaukee shall be responsible for the payment of

the fees of the fact finder and for the cost of a copy, if any, of
the transcript required by the fact finder.

Dated this day of , 1980,

By
Chief of Police of the City of Milwaukee

THIS NOTICE MUST REMAIN POSTED FOR THIRTY (30) DAYS HEREOF AND MUST
NOT BE ALTERED, DEFACED OR COVERED BY ANY OTHER MATERIALS.

APPENDIX "A" - Page 2
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CITY OF MILWAUKEE, CLXV, Decision No. 14873-B; CLXVI, Decision No, 14875-B;
and CLAVII, Decision No. 14399-3

MEMORANDUM ACCOMPANYING
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

HISTORY OF THE PROCEEDING

In its amended complaint the Milwaukee Pollice Assoclation
(Association) alleged that, on various occaslons on and after March 24,
1575, Respondents have violated Section 111.70(3)(a)l of the Municipal
cmployment Relations Act (MERA), and that Respondent Chief has also
violated Section 111.70(3)(c), MERA, by vreventing bargalning unit
employes represented by the Assoclation from receiving certain degrees
of representation from Assoclation representatives in connection with
compelled investlgatory interviews with supervisory officers, and
allegedly compelled appearances to answer charges of violations of
Police Department rules before a Board of Inquiry (BOI) consisting of
supervisory and non-supervisory officers.

The subject matter of the amended complaint was, in part, initially
raised in letters to the Commission 1/ from the Assoclatlon for clarifi-
catlion and enforcement of the Commission's order in a previous case
involving Respondents. 2/ In that case, pursuant to a complalnt filed
oy Thomas M. Schmidt, the Commission affirmed Examiner Marvin L. Schurke's
conclusion that the Respondents violated Section 111.70(3)(a)l, MERA,

". . .0y the actions of their subordinates to deny Thomas M. Schmidt
representation by the Association in proceedings before a Board of
Inquiry established within the Milwaukee Police Department concerning
the discipline of Schmidt, and by executing a disciplinary penalty
against him arising out of recommendations made by such Board of
Inquiry . . ." 3/

L/ Tne letters involved were dated May 20, June 8 and June 15, 1376.
2/ ity of Milwaukee (13558-C) 5/76.
3/

=/ City of Milwaukee (13558-B) 1/76. Examiner Schurke had also issued
an order denying the Respondents' post-hearing motlon requesting
leave to file an amended answer and to reopen the hearing for con-
sideration of theretofore unpleaded defenses which were based on a
theory that the Assoclation had contractually or otherwise waived
the rights claimed violated in the Schmidt I complaint (13558-A)
8/75. The Commission expressly affirmed that aspect of Examiner
Schurke's decision as well, but included the following statement
at the end of its Accompanying Memorandum:

"It should be noted that the Order issued by the
Examiner was based on the record made before him at
the hearing on the pleadings filed prior to the close
of the hearing before the Examiner., Should any other
law enforcement officer, or the individual Complalnant
involved herein, become involved in another hearing
before the Board of Inquiry, and should said Board of
Inquiry not permit sald law enforcement offlcer so
Involved to be represented by the Association, and
should the Association or the particular officer
involved request that the Commission seek enforcement
of the Order of the Examiner as affirmed herein, and
should the Respondents contend that in an existing
collective bargaining agreement the Assoclation wailved
its right to represent the officer involved, prior to
seeking enforcement of the instant Order, the Commissi~cn
will hold a hearing to determine whether there has bee:.
such a contractual waiver of the right of representation."
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The Comnission also affirmed Examiner Schurke's Order that
Respondents rescind the suspension imposed on Schmidt, make Schmidt
whole, expunge his record, and both "cease and desist from refusing
to permit representatives of the Assocliation to represent employes in
the recognized bargaining unit of law enforcement employes in hearings
before Boards of Inquiry concerning the discipline of such employes"
and "permit Thomas M. Schmidt and any employe similarly situated
representation by the Association, or by any other labor organlzation
representing such municipal employes, in any rehearing before the Board
of Inquiry of the charges filed on or about March 14, 1975 or in any
other disciplinary hearing before the Board of Ingquiry."

Following Assoclation's submlission of the aforesaid requests for
enforcement and clarification of the applicability of the Commlission's
May 1976 affirming order as affecting other employes, the Commission
ordered that a hearing on compliance be conducted, consistent with the
intent expressed in the memorandum accompanying the May 1976
affirmance. 4/ Such a compliance hearing was postponed pending the
outcome of discussions of possible settlement of the Respondents'
pending petltion for judiclal review of the Commission's decision in
Schmidt I. That court proceeding 5/ was ultimately settled pursuant
to a stipulation of the parties 6/ to the effect that the order would
be modified so as to make reference to no employe except Schmidt and
to no future BOI proceeding other than a rehearing, if any, of the
charges heard in the BOI proceeding that gave rise to the Schmidt I
complaint. 7/ Following that settlement of the judlcial review
proceeding, the Commisslon set aside 1ts order for the hearing ‘on
compliance, 8/ leaving for subsequent hearing and decision the several
cases involving similar issues which had arlisen as of that date.

Three employes 1n the bargaining unit filed complaints ralsing the
range of issues in dispute herein. 9/ Those complaints were consolidated
for hearing before Examiner Marshall L. Gratz. During the course of the

proceedings before the Examiner, the following procedural developments
occurred, :

Pursuant to notice, hearing was convened on October 7, 1976, and
then adjourned for the purpose of conducting prehearing conferences,
following the submission of amended pleadings. Prehearing conferences
were held on January 13, 17 and 25, 1977. The Examiner issued a summary
of the results of those conferences on February 25, 1977, and an amend-
ment thereof on March 28, 1977.

5/ See, Footnote 3.

2/ City of Milwaukee and Harold A. Breiler, Chief of Police v. WERC,
Milwaukee County Circuit Court No., 443-=342,

&/ The stipulation was executed by Counsel for the City and Chief
and by Counsel for WERC; however, it was apparently entered into
with the approval of Counsel for the Association and for
Complainant Schmidt.

v Circuit Judge Robert C. Cannon issued an order to this effect on
August 4, 1976.

8/ (13558-E) 3/77.

9/

Those complaints were filed by Thomas M. Schmidt on June 11, 1976,
Thomas J. Dudzlk on August 24, 1976, and Helmut J. Schaefer on
September 3, 1976. Another complaint had been filed on February 24,
1976, by Tom H. Rhodes, Jr. See, footnote 10, below, and our
disposition of said complaint issued today in Decision No. 14394-B,
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As a consequence of said prehearing conferences, the pleadings
were consolidated and amended; a motion to dismiss based upon
Respondents! pleaded affirmative defenses was deemed to have been
filed; facts and exhibits were stipulated; further hearing was walved
with respect to said motion. The parties agreed that said motion
should be determined before the hearing on the balance of the amended
complaint was conducted, and briefs were filed with respect to sald
motion, the last of which was received on May 19, 1977.

On November 18, 1977, the Examiner issued an order denying the
Respondents' motion to dismiss the amended complaint in all respects,
and scheduling hearing with respect to the balance of the issues Jolned
in the amended pleadings.

Thereafter, additional prehearing conferences were held in
11lwaukee on December 6 and 27, 1977, February 3 and August 2 and 8,
1978; summaries of those conferences and of substantial related
correspondence were issued by the Examiner on February 13, June 20 and
30, and August 11, 1978. During the course of the foregoing develop-
ments, the complalint and answer were amended further and additional
affirmative defenses were pleaded by Respondents, (inter alia, in the
form of a motion to dismiss dated March 30, 1979).

With regard to the alleged denials of representation in pre-Board
of Inquiry procedures within the Department cited in the resultant
consolidated and amended complaint, the parties agreed that if the
conduct described in either (a) and (b), below, or both, 1s found to
constitute a violation of Section 111,.70(3)(a)l and/or (3)(c) of MERA
by either the City or the Chief, or both, the Commission shall impose
such cease and desist and other relief as it finds appropriate and
within its powers (subject to judicial review in the normal course),
but that such remedial order, if any, shall be prospective only and
in no way retroactive to a date earlier than the date of the WERC
declsion contalning 1it:

a. compelling the employe to prepare and submit to (or
for use of) supervisory personnel a written report
on a subject without permitting the employe a
reasonable opportunlity to consult with an Assoclation
representative about the matter before preparing the
report where the employe has requested such
opportunity for such a prior consultation based upon
the employe's reasonable cause to believe that a
subsequent supervisory decision to discharge or
discipline the employe could result from or be
based upon, in whole or in part, the written
report; and

b. compelling the employe to submit to an interrogation
by. (or for use of) supervisory personnel without
permitting the employe a reasonable opportunity to
obtalin the presence of and to consult with an
Association representative before and at various
times during the interrogation where the employe
has requested such representation based upon the
employe's reasonable cause to belleve that a
subsequent supervisory decision to discharge or
discipline the employe could result from or be
based upon, 1in whole or in part, the employe's
responses during the interrogation.
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The complaint, as amended, also cites alleged denials of representa-
tion with respect to some forty-nine BOI proceedings from March 24, 1975
through December 27, 1977, which preceded the imposition of forty-seven
disciplinary penalties (ranging from a 3-day suspension to dismissal)
imposed on some forty-four named employes. The Assocliation requests
that each of those disciplinary penalties be rescinded, that each
employe be made whole, that each employe's record with regard to sald
penalties be expunged, and that Respondents be ordered to cease and
desist from such violations in the future.

Two days of hearing before the Examiner were held in Milwaukee on
August 30 and 31, 1978, and post-hearing briefing was completed on
April 13, 1979. Two additional clarifications of the pleadings and
record were requested by the Examiner, by conference calls to Counsel
for the parties, on March 7 and 13, 1980, and the stipulations of Counsel
in those regards were summarized in a letter from the Examiner dated
March 14, 1980. 10/

The parties agreed, in writing, that each waived Sections 227.09(2)
and (4), Stats., to the extent necessary to permit the Commission, 1f it
decides to do so, to issue the initlal decision in thils matter without
an intervening Examiner decision. Consistent with that agreement, the
Commission has 1ssued the instant decision.

10/ One of those matters involved the allegation that Thomas

Rhodes was denied spokesperson status for the representative
present with him at his Board of Inquilry appearance on

January 12, 1976. That allegation was originally contained in
early versions of the amended complaint, but was deleted there-
from by agreement of the parties ". . . since a separate WERC
complaint proceeding deals with the i1dentical subject matter,"
[Examiner's summary letter dated February 13, 1978.] In the
March 1980 discussions, the Examiner noted the possibility that
the WERC dispositic.. of the Petitions for Review in that separate
proceeding [City of Milwaukee, Case CLXII] might not address the
merits of the above allegation. Counsel for the parties agreed
that in that event the pleadings herein should be deemed amended.
Specifically, they agreed that the complaint would be deemed to
set forth the above allegation and a claim that a request was
made that Rhodes' representative be permitted to serve as spokes-
person (or that any failure to do so was legally excusable).
Respondents! Answer would be deemed amended s0 as to deny the
allegation that such a request was made and to assert that no
legally sufficient excuse exists for the failure to make such

a request. Respondents'! Motion to Dismiss dated March 30, 1978,
and filed April 3, 1978, would also be deemed amended, to include
motions to dismiss the aforesaid complaint amendment on the
grounds that Rhodes was a probatlonary employe and that, 1n any
event, Rhodes was permitted a representative's presence and
whisper-in-the-ear advice during the BOI appearance in question.
The Examiner reminded the parties that official notice had
previously been taken herein of the Rhodes' case record
[Examiner's summary letter dated June 20, 1978] so that an
evidentiary basis would exist for resolving the factual issue
Joined by the above amendments of the pleadings.

Since we have, this date, issued an order (Decision No.
14394~B) disposing of the separate Rhodes complaint without
addressing the merits of the alleged denial of representation
in connection with the BOI appearance, the contingent agreement
of Counsel noted above has been given effect,
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CACTUAL MATTERS IN ISSUE

The extensive prehearing conference, correspondence, hearing and
post-hearing stipulation activity in this case has left few factual
matters in dispute. Evidentiary issues concern whether testimony wilth
respect to statements alleged to have been made by the late Inspector
of Police Jerome Jagmin, concerning or during certain BOI proceedings,
should be stricken on the grounds that Inspector Jagmin 1s deceased,
and whether any inference can and should be drawn from the refusal of
the Chief's designee to comply with a subpoena duces tecum for
transcripts of the BOI proceedings herein involved.

A major area of disputed fact involves the Association's allegations,
denled by Respondents, that the employes involved in this proceeding were
elther ordered to stand trial, or otherwise compelled to appear before
tne BOI, Other factual issues involve whether a threatened ejection and
tne search of an Association representative's briefcase undertaken over
tne representative's objections at one of the BOI proceedings, were
"forcible™ or not. Also disputed is whether certain of the employes who
were permitted a representative further requested that the representative
be permitted by the BOI to act as the employe's spokesperson. Finally,
the issue as to whether Georgia Bejma requested representation with
regard to her BOI appearance became a dlsputed matter when Respondents!
Counsel sought leave to withdraw from a pre-hearing stipulation that she
nad done so, after Bejma gave nhearing testimony that arguably contradicts
that stipulation.

The issues of law and of mixed law and fact are more numerous,.
Respondents, contrary to the Association, contend that, in general,
“SRA does not provide City law enforcement employes any right to
representation, even in BOI proceedings, Schmidt I notwithstanding.

In addition, Respondents have interposed affirmative defenses that

were separately heard as a Motion to Dismiss, which was denied by the
Zxaminer in a November 18, 1977 order without accompanying memorandum,
Trnose defenses are detalled in the discussion thereof below. In
seneral, those defenses are: (1) that the respective Respondents are
not responsible for any prohibited practices that may have been
committed herein; (2) that probationary status of certain officers
orecludes relief under MERA herein; (3) that resort to Fire and Police
Commission, or contract grievance arbitration, or circuit court pro-
ceedings constitutes an election of remedies, precluding pursult of the
instant complaint with regard to the employes; (4) that certain of the
employes have failed to exercise statutory or contractual remedies such
that the instant proceedings ought to be deferred pending exhaustlon
thereof; and (5) that the Association has waived the rights claimed
violated herein by contract and by bargaining history and other conduct
inconsistent with the existence of such rights.

After the complaint was amended, inter alia, so as to cilte
additional named employes and additional alleged instances of BOI-
related violations, Respondents were deemed to have pleaded additlonal
affirmative defenses to alleged BOI-related violations, including the
grounds specified in its Motion to Dismiss dated March 30 and filed on
april 3, 1978. Those defenses, which overlap to some extent with those
natad shava, aanciet Af +ha Reaanandantal eantentions. contrarv to the
Association's that the amended complaint should be dismissed as regards
thmea Af +ha RAT nracreadince aea +a which certain af the named emnlove(s)




1. Resigned from the Department after the Board of Inquiry;

2. Vias (were) probationéry employes at the time of the Board
of Inauiry;

3. Failed to request any representation;

L, Falled to request the degree of representation claimed
denled;

Failed to appear at the Board of Inquiry;

O\ \Ji
L ]

Elected to pursue the mutually exclusive alternate remedy
by initlating a grievance under the applicable collective
bargaining agreement or an appeal to the Board of Fire
and Police Commissioners;

7. Falled to exhaust avallable remedies before eilther the
Board of PFlre and Police Commissioners or a contract
grievance arbitrator; and/or

8. Were permitted the presence of a designated representative
who was permitted only to whisper advice to the named
employe during the course of the Board of Inquiry proceeding.

DISCUSSION

Subpoenaed Board of Inquiry Transcripts

At 5:10 p.m., on the afternoon before the two days of hearing were
scheduled to be conducted In this matter, the Chief was served with a
subpoena duces tecum supplied by the Examiner and caused to be served by
the Association. Inspector of Police Andrew Busalacchi took the stand
as deslignee for the Chief 1n response to the subpoena. Inspector
Busalacchl testifled that all Board of Inquiry proceedings are steno-
graphically recorded, but that although the Departmental rule calls for
transcription of each such record, it 1s not the case that all are in
fact transcribed. The Inspector then indicated that he did not have
with him the subpoenaed documents and that he did not know which of
those documents then existed in transcribed form and which did not.

Counsel for Respondents interjected a motion to quash the subpoena
on grounds that it was a "flshing expedition" for subsequent use in Fire
and Police Commission appeals; that the subpoena was served with far too
little notice to permit either a determination of whether the subpoenaed
documents exlist or the transcription of those that do not; and that it
would be unreasonable to impose the cost of transcription upon the
Respondents. Respondents' Counsel further indicated that even if there
were sufficient time for the Department to comply and the costs of doing
so were not lmposed upon the Respondents, that the Chief would not
produce the subpoenaed documents because they are confidential personnel
records, the non-revelation of which protects individuals involved from
harassment by the press and by others who might otherwise pursue
litigation based on Iformation contained therein. He further contended
that the confidential nature of the subpoenaed documents had been
previously recognized by Federal Judge Myron Gordon when he quashed a
subpoena seeking similar documents. 11/

The Assoclatlon argued that the subpoenaed matters are relevant to
several disputed issues of fact: that the Chief has made no effort
whatever to comply and has indicated that he would not do so even if

11/ At the Examiner's post-hearing request, Respondents! Counsel

supplied a copy of the ruling involved, which was issued 1n a
case styled Albert Ballard v. Jerald Terrak, et al,, 71-C=350
(W.D., Wisc., 6=16-72). That ruling has been made a part of
the record herein.
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cermitted additional time, such that the timeliness 1ssue ought rot
control; that the fact that the Respondents would be required to do
some work in producing the documents involved 1s not, per se, a

pasis for quashing the subpoena; and that for all of those reasons,
there is no excuse for the Chief's failure to comply with the subpoena,
Finally, the Assoclation urged that to prevent Respondents from
benefiting from their suppression of relevant evidence the Commission
should draw an inference adverse to the Respondents from their subpoena
noncompliance. Specifically, Association requested that the Commission
draw the following inferences therefrom: that no employe was offered
the opportunity to leave the BOI proceedings once they were initiated;
that the general tone of the BOI proceedings reveals that it would

have been futile and unwise for an employe to request representation

or to request more active representation than they were permitted to
enjoy; that the threatened ejection and the search of the Association
representative's briefcase referred to in the complaint were, as
alleged, "forcible"; and that employes permitted to have a representative
present did, in fact, request that such representative be permitted to
take a more active role in the proceedings.

The Examiner reserved for determination, after post-hearing
arguments, the question of the inferences to be drawn from the refusal
to comply with the subpoena. The Examiner offered the Assoclation the
opportunity to request an adjournment to permit 1t to proceed elther on
its own or to request that the Commission proceed in a Judicial enforce-
ment action concerning the subpoena., The Association, however, expressed
its desire to avold such an adjournment and the delays that would be
entailed in a subpoena enforcement action, and it presented by way of
an offer of proof those matters which it contends would be revealed by
the subpoenaed transcripts if they were produced.

The Commission finds 1t unnecessary to address any aspect of the
propriety of the subpoena, the motion to quash, or the request for
adverse inferences since we find that none of the disputed 1ssues in
this case would turn on, or be decided differently even 1f the
subpoenaed documents supported the Association's position in all
respects., .

Testimony Concerning Transactions and Communicatlons with the Late
Jerome Jagmin

Respondents requested that testimony concerning transactlons and
communications between various Assoclation witnesses and tne late
inspector of Police, Jerome Jagmin, be stricken on the grounds of the
"deadman's statute and the impossibility of Respondents to elicit
testimony from Inspector Jagmin concerning those matters.,

The Examiner denied the motion to strike and admitted the testimony,
subject to Respondents' right to submit legal authorities in support of
its position at a later time. 1In additilon, the Examlner cited the 1issue
of whether references to transactions and communications with Jagmin
should be stricken as one of the items for post-hearing briefing.

In its brief, the Association contends that the Commission 1s not
pound by the "deadman's statute,”" or other statutory rules of evidence,
by reason of Section 227.08(1), Stats.; that under said provision, the
test for admissability is "reasonable probative value" and "[not]
immaterial, irrelevant or unduly repetitious," each of which test is
met by the testimony involved; that, in any event, nearly all of the
transactions involved were in the presence of several other potentilal
witnesses, including supervisors, and were stenographlcally recorded as
part of BOI proceedings; and that, therefore, there are available means
of cnhecking the reliability of most of the testimony in question.
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We find merit in the contention that the Commission is not bound
by statutory rules of evidence, such as Sections 885.16 or 17, Stats.,
commonly known as the "deadman's statute." Moreover, the availability
of other witnesses present, including supervisors, at the BOI proceedings
at issue would provide an adequate means for Respondents to have checked
the reliability of the assertions of Assoclation witnesses regarding
transactions and communications at those proceedlngs. However, no such
witnesses and no stenographlc record exist with respect to an elevator
conversation testified to by Georgia Bejma, wherein she claims she
discussed the matter of representation with Inspector Jagmin in
advance of her BOI appearance. Nevertheless, we conclude that
Inspector Jagmin's unavailability to testify affects the welght to be
given Bejma's testimony regarding the alleged elevator conversation,
rather than 1ts admissibility.

For the foregoing reasons, we have not stricken any of the
testimony regarding communications and transactions with the late
Inspector Jagmin.

Alleged Compelled Nature of Board of Incuiry Appearances

Respondents, in their answer, allege ". . . that the BOI 1s merely
an extension of the investigative arm of the Chief of Police where
employes are given the opportunity to hear the complaints against
them and allow them to set forth their positions." However, Respondents
expressly deny the Association's allegation that the officers were ordered
to stand trial or otherwise compelled to appear before the BOI,
Respondents cite Department Rule No. 44(32) for the proposition that the
accused need not appear. That section of saild rule provides as follows:

"SECTION 32. If any accused member having been duly
notified to appear for an inquiry shall fail to so
appear, a plea of 'not guilty' shall be entered in
his behalf and the Board of Inquiry shall proceed
summarlly to hear evidence and render such verdict
on the charges as the facts disclosed may warrant."

The parties have stipulated that, upon hire, all of the employes
named in the complaint were supplied with a rules book which included
Rule 44, which was the same in all material respects as that reflected
in Exhibit 11, [August 11, 1978 summary] The record also reveals that
on one occaslion when an employe listed in the complaint did not appear
for his BOI proceeding, Rule 44(32) was followed in that the BOI caused
a plea of "not guilty" to be entered on the accused's behalf and
proceeded summarlly to hear evidence and render a verdict.,

The Association, on the other hand, contends that the uncontradicted
testimony 1t elicited from seventeen of the named officers to the effect
that they were informed and/or oriented to their BOI proceeding(s) in a
manner that unequivocally signifled that they were belng ordered, or
otherwlse compelled, to appear at and remalin throughout those proceedings
warrants the inference that the balance of the individuals listed in the
amended complaint (none of whom testified herein) were similarly
compelled to attend and remain. The Assoclation also contends that the
accused involved could only conclude that they were being compelled to
appear and remain, absent any supervisory statement to the contrary,
given the personal service of written charges on the form utilized,
the strict para-military nature of the Department, the existence of

-27-
Nos, 14873-B
14875-B
14899-B



Department Rules 44(15) and (23) 12/ and the fact trat with only one
cxception to any witnesses memory all employes attended their Board of
Incuiry proceedings upon service with charges. Finally, the Association
notes that sometime after the last of the Zoard of Inquiry procez=dings
cited in the amended complaint, Department management zltered the form
uoon wnich written charges are entered and whicn 1s served uvon the
accused to a new form described by Insvector Busalacchi as one ". . . we
felt would explain to the Officer that he didn't have to aopear 1f he
aidn't want to appear, so consequently, we . . . Wrote up a new charge
Torm wnich we felt would zive the Officer awareness of the fact that he
Gidn't nave to appear if he didn't want to." Inspector Busalacchi
testified that the aforesaid change 1n charze form was made "when it
secame obvious that offlcers were not aware that they either nad a choice
of appearinz vefore the BOI, or not anpearing."

We find the Association's contentions above to be versuasive and fully
supported by the record. The form of written charges served on eacn of the
individuals listed in the complaint contains an order signed by Respondent
Chief in the form "ORDER: Trial of accused to be held on N
15__, at o'clock __ M." Moreover, the record revealed a fairly
consistent pattern of supervisory communications to the accused at the
time of service of charges. That vattern involved a personal conversation
with tne accused at work or at home, a reading of the charges and personal
service of the charges document, a direction that the accused was to
appear in unfform at a BOI oroceeding, and a direction that the accused
should return the charges document to the BOI chairman at that time. It
is notewortny and undisputed that those few instances wherein the empnloye
svecifically asked supervisory officers whether the appearance was reauired
supervision replied that it was. There 1s no instance in the record of a
supervisor informing an accused to the contrary. In the contexts of the
respective Rule 44(15) and (28) references to "members who have been
ordered before the Board of Inaouiry on charges . . ." and to the fact
tnat ". . . the accused . . . shall remain until the conclusion of the
taking of testimony and both sides of the case have rested," the arguably
contradictory references in Rule 44(32) to the accused member being
"notified to appear for an inquiry" and to automatic entry of a not
gullty plea and to the c¢onduct of hearing in absentia would give an
samploye little confidence that they could, with impunity, fall to appear
or to remain at the BOI proceedings in question herein. In sum, the
record overwhelmingly supports the finding of compulsion urged by the
Assoclation.

1e/ Sald sectlions read és follows:

"SECTION 15. Notice for members of the Devartment to appear
oefore the Board of Inquiry as witnesses for the Devartment
may be given by personal communication, in writing, or by
telephone. IMembers of the Department when required as
witnesses for the accused snall, upon apolication by the
accused, be ordered by the resvective commanding officers
to attend an inaquiry. Should valid reasons prevent compliance
with such notification, the Inspmector of Police shall be
promptly advised.

Commanders of districts and heads of bureaus of members who
nave heen ordered hefore the Raard of Tnaniry an nsharces shali
be responsible for the summoning of witnesses and for the
proner nrenaration of the cases.



Allezed Requests that Representative be Permi:ited to Act as Spokesperson

There is also an allegation that certaln of the accused listed in
the amended complaint had not only requested that a representative be
permitted to be present, but also that the representative be permitted
to serve as the accused's spokesperson, i.e. be permitted to address
the BOI and to question witnesses. The allegation in that regard was
denled as regards Thomas Dudzik, Menzel, Rouleau, R. J. Davis and
Rhodes, and admitted as regards the others, as noted in the Findings
of Fact.

The Assocliation presented uncontradicted testimony to the effect
that Thomas Dudzik and Menzel, themselves, requested during their BOI
proceedings that their representative be permitted to act as spokes-
person and that such request was denied. The Association also presented
uncontradicted testimony that during the BOI proceeding regarding R. J.
Davis, Jerome Dudzik, the Association representative accompanying Davis
at the hearing, requested that he be permitted to serve as Davis' spokes-
person and that said request was denied. Finally, in the Rhodes' record
witnesses of both parties confirmed that Rhodes' representative initially
complied with a directive that he not address the BOI or question
wltnesses, without expressly requesting a spokesperson role, but that
later in the proceeding the representative addressed the BOI, outlining
Rhodes' position in certain respects and ". . . insisting on doing so
untll he finally agreed to remain quiet. . ." at the direction of the
80I chairman,

Based on the above-noted uncontradicted testimony and on the fact
that R. J. Davis and Rhodes were present when their representatives
made the requests on their behalf, such that there can be no doubt
that the repreéesentatlves' requests reflected the accused's desires in
each matter, we find that these disputed requests were made.

The testimony presented by Association witnesses concerning
Rouleau was conflicting, however. Robert Kliesmet, an Association
representative, and Rouleau both testified that when the two of them
entered for Rouleau's B0I apvearance, Inspector Jagmin informed
Kliesmet that the latter's role was limited to advising Rouleau by
passing notes to him. However, Kliesmet testified that Rouleau then
specifically requested that Kliesmet be permitted to address the BOI
and to question witnesses. Rouleau, on the other hand, testified that
when Jagmin expressly limited Kliesmet's role as noted above that he,
Rouleau, did not request that Kliesmet be permitted to play a more
active role. Because of that conflict, we are not persuaded that the
Association has carried its burden of proving that Rouleau requested
that Kliesmet be permitted to serve as his spokesperson.

Lack of Allegation with Respect to "Forcible" Nature of Search of
Representative's Briefcase and of Threatened Ejection of Representative

Uncontroverted testimony established that a briefcase of Jerome
Dudzik, an Association representative, was forcibly searched during the
BOI proceeding involving Schmidt, and that Robert Kliesmet, another
Association reoresentative, was threatened with ejection from the BOI
vroceeding involving Schaefer. Since no independent violation of MERA
was alleged with resvect to said incidents, and since the role of the
Assoclation in BOI proceedings was established by other evidence, we
have made no finding of fact nor a conclusion of law with regard thereto.
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Dispute Regarding Whether Georgia Bejma Regquested Representation

In the pre-hearing stipulation process, Respondents admitted the
allegatlon that Bejma requested representation in connection with her
October 30, 1975 BOI appearance. iowever, at hearing, Respondents'
Counsel, while testing Bejma's credibility, inquired, without
objection, as to the identity of the supervisor to whom Bejma made
ner request for representation, Her responses revealed that she had
not requested representation during the 801 hearing itself, Based on
that testimony, Respondents! Counsel essentially requested that the
previously undisputed claim that representation had been requested be
deemed in dispute.

Further questioning, on cross and re-direct, revealed that Bejma
nhad two conversations with supervisory officers concerning representa-
tion at her BOI hearing. The first was with Sergeant Stein as they
left Captalin Anderson's office immediately after Bejma had been served
wlth the charges. BejJma testifled, "I sald to him [Stein], you mean I
have to go up there alone, and his answer was, 1it's always been that
way." The second was several days later, but sometime before Bejma's
801 nearing. Bejma testified that, on that occasion, she and Inspector
Jagmin were on an elevator together ", ., . and I said to him, didn't--
or now I would go about getting someone in to represent me. And he
sald to me, everybody's been notified, and there is no further
discussion. And that was the end of that. I mean, I just didn't do
anytning after that." The record reveals that the Association under-
stood that the prior stipulation on the point was being disputed,

On tne basls of the foregoing, we nave found that the instant issue
was fairly drawn back into dispute and that the Association has not
carrled 1ts burden of proving by the requlsite clear and satisfactory
preponderance of the evidence that BeJma addressed a timely reguest to
an appropriate supervisor that an Association representative be
cermitted to be present with her during the subject BOI proceeding, as

lleged in the amended complaint.

The discussions with each of the supervisors in question were
inquiries as to the nature of Bejma's rights rather than an exercise
of a right. BeJma apparently decided to rely on the supervisors!
opinions that she had no right to representation and did not request
representation. Moreover, because Jagmin 1s unavallable to testify as
to the elevator conversation, we are not inclined to give substantial
welght to Bejma's testimony regarding that conversation, in any event.

T“he Disputes of Law and of Mixed Fact and Law

The essence of the amended complaint 1s that Respondents have,
within the meaning of Section 111.70(3)(a)l, MERA, interfered with,
restrained or coerced municipal employes in the exercise of their
Section 111.70(2), MERA, rights ". . . to engage in lawful concerted
activities for the purpose of . . . mutual aid and protection . . . "
As we stated in Waukesha County, which we affirmed in all respects, 13/

". . . some municipal employer actions that, in the
broadest and most literal senses of the terms,
'interfere with' or 'restrain' municipal employes!
exercise of Sec. 111.70(2) rights have been held
not to violate Sec. 111.70(3)(a)l. [Citations omitted.]

13/ Decision No. 14662-A, B (3/78).
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Rather, the traditional mode of analyzilng
whether a violation of those quoted terms . .
[whether in MERA or in the National Labor Relatlons
Act] has occurred has involved a balancing of the
interests at stake of the affected municipal
employes and of the municipal employer to determine
whether, under the circumstances, application of
the protections of the interference and restraint
prohibitions would serve the underlying purposes
of the act. . « " [Citations omitted.]

It is the balancing analysls described above that must be applied
on a case-by-case and issue-by-issue basis to determine whether, in any
given set of circumstances, the municipal employer conduct involved
interferes with or restrains employes in the exercise of theilr MERA
rights. While the results of that balancing analysis may leave employes
with lesser protections than they consider necessary, it should be noted
that additional protections may be negotiated contractually. The
Commission's determinations herein relate to the requirements of, and
limitations on, the right to representation under MERA.

General Applicability of MERA Right to Representation to Board of
Inquiry Proceedings

In Schmidt I the Commission held, 1in fact circumstances materially
the same as those hereln, that law enforcement employes in the Milwaukee
Police Department are protected by MERA from compelled attendance at a
BOI hearing investigating charges against employes, which the employes
have reason to belleve could result in a subsequent supervisory decision
to discipline or discharge the employes, unless they are permitted to
enjoy representatlon by the labor organlzatlon of their choice at such
proceeding., While the remedial order 1n that case was ultimately
limited to making Schmidt whole, and to proscribing a similar violation
in connection with hils rehearing on the same charges, and while the
guestion of whether the above-described right had been waived by the
Assoclation was reserveu for later case determination, the general
conclusion of law that the conduct involved otherwise constituted a
violation of Section 111.70(3)(a)i, MERA, was not affected by any of
the review proceedings.

Two principal arguments were advanced by Respondents herein,
besides those argued and rejected in Schmidt I, and we find neither
persuades us to reverse the general conclusion of law (noted above)
reached in Schmidt I. The first of those arguments is that BOI pro-
ceedings are and must remain confidential for the protection of the
accused from civil or criminal prosecution and from harassment by the
press and others that could be based on BOI revelations, if they were
subject to disclosure to any outside parties. Respondents reason that
the conflidentiality of the process will be lost, along with the
accompanying privilege against disclosure to outsiders, if a union
representative is permitted to attend the BOI proceeding. In support
of those contentlions, Respondents cited a ruling of Federal Judge
Myron Gordon sustalning the Chief's refusal to produce BOI transcripts
in a proceeding before him, .

In response to the confidentiality argument, the Association
asserts that BOI proceedings are not protected by any legally
recognized privilege against disclosure; that Judge Gordon's ruling
is not in point herein; and that, if such a privilege exists, it runs
to the accused rather than to Respondents such that the accused should
be allowed to waive it by, inter alia, allowing a representative to
accompany him/her at the BOI.
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“e are versuaded by the last argument, and on that basis we
reject the notilon that confidentiality interests require non-
representation of employes 1n BOI proceedings.

Respondents' second argumnent is that 2 holding such as that in
Schmidt I impermissibly interferes with anu therefore contravenes
wnat was at material times Chapter 536, Laws of 1911 (and later
recreated in 1977 and codified as Sec. 62.50, Stats., by Chanter
151, Laws of 1977). The portions of that statutory nrovision so
contravened, accordinz to Respondents, are those making the Chief
responsible for the efficlency and general good conduct of the
Gepartment under his control and granting him the corresnonding
ocroad ;ﬂ/ and exclusive power to reculate his devartment and to
prescribe rules therefor; and those making provision for a "cause"
standard and Board of Fire and Police Commissioners review of non-
probatlonary discharses or susnensions of Department employes for 30
days or more, and for disposition of charges arising from complaints
azailnst members of the Department arising outside the Department,
wWnich disposition could involve a discivlinary penalty initilated by
the Zoard of Police and Fire Commissioners, According to Resvondents,
the interference wilth ‘those statutory powers 1s inconsistent with
the relationship between general powers statutes and municipal labor
relations statutes conternplated by the Supreme Court in the City of
Neenah, 15/ Glendale Police, 15/ and Muskego-Norway 17/ cases,

In our view, those cases call, where possible, for a harmonization
of the statutory orovisions involved, unless an irreconcilable conflict
1s present. Here, we believe there 1s no irreconcilable conflict,
Iather, the powers of the Board of Fire and Police Commissioners relate
v0 review by that body of the merits of disciplinary nenaltles imposed
oy tne Cnief, and for a possible imposition of disciplinary measures
oy the Board itself in the case of charges initiated by an aggrieved
terson outslde the Department. The Board's vowers in those regards
are not diminished by WERC adjudication and prevention of orohibited
oractices commlitted in the procedural development of discipline cases
within the Department. Adjudication of such issues 1is not the Board's
function.

The Chief's powers involved herein involve the power to impose
discipline and to make rules to that end. While a recognition of the
~2RA right to representation will be inconsistent with the provisions
of a rule promulgated by the Chief, under that statutory authority,
sucn as Rule 44(18) which provides, in part:

"Since Department inquiry procedures are in the nature
of confidential official investigations, the accused
shall not employ attorneys or other persons to defend
them ., . . [,]I"

= Respondent cites, inter alia, State ex rel Kaszewski v. Board of
Fire and Police Commissioners, 22 Wis., 2d 19 (1963) for the propositio:
that the Chief's powers are to be broadly construed in order to
permit the Chief to fulfill the critical role of preserving public
pTace, enlorcling vne laws, ana Ssupervising uepartment personnel.

15/ e - , - oa -




such an Inccnsistency does not render MERA inconsistent with the
statute empowering the Chief to make rules regarding, inter alia,
Departmental disciplinary procedures. Rather, a proper harmonization
of the Chief's rulemaking powers with the MERA right to representation,
recognized in Schmidt I, can be achieved on the basis that Chief's
powers remain intact, but must be exercised with a recognition of the
procedural protections that MERA requires be afforded the employes in
whatever disciplinary procedure the Chief constructs and promulgates
in his rules. The interests of the Chief and of the Board of Police
and Fire Commissioners are appropriately given weight in the balancing
analysis described herein, and a harmonization based on the results of
that balancing process appears consistent with our State Supreme
Court's caselaw principles.

As will be described in greater detail below, the interests that
an employe has at stake in the trial-on-charges situation, such as the
BOI, are significant, the value of representation to the employe in
that setting is substantial, the impairment of employer interests
caused by representation is modest, and representation is consistent
with, and arguably promotive of, the underlying purposes of the BOI
proceedling 1tself. For those reasons, harmonization of the statutes
involved requires the concluslon that a MERA right to representation
attaches in the BOI situation.

The facts herein indicate that no BOI representation was permitted
under any circumstances before Examiner Schurke's decision in Schmidt I
was issued on January 5, 1976; that no BOI representation was permitted
under any circumstances at any material time after Judge Cannon's order
(amending the WERC Schmidt I order) was issued on August 5, 1976; and
that, during the interim period, employes requesting representation at
thelr BOI hearing were permitted to have an Association representative
present, but not an Assoclation attorney, and the representative was
limited to, at most, communicating advice to the accused by whisperilng
or passing notes.

The Affirmative Defenses Previously Rejected by the Examiner

The eight affirmative defenses initially alleged by Respondents
and the bases for the Commission's conclusion that the Examiner proverly
rejected each are set forth below.

Affirmative Defense No. 1 - The Citv lacks legal authoritv to, and
did not in fact, authorize or direct the conduct complained of, and so, it
cannot be held legally resvonsible for same.

A charter ordinance was enacted by the Common Council and Mayor well
after 1911 expressly designating the Chief of Police as an officer of the
City. ;§/ While the Legislature has substantially insulated the Chief

18/ Section 1, Charter Ordinance 310. This and all other references to

Charter Ordinances are drawn from the City of Milwaukee (Wisconsin]
Charter, 1971 compilation enacted on April 16, 1965, That provision
caﬁried froward language enacted in Sec. 3, Ch. Ord, 119 on May &4,
1942,

The Examiner advised the parties on November 18, 1977, that he
was taking official notice of: The Milwaukee City Charter, 1971
compllation, Sections 4.01, 4.10, 4.21, 21.01-04, 21.06-07, 21.08-16,
21.19, 22.03, 22.06, and 22,11 (other portions of which are already
in the record); of the fact that the language comprising said
Charter Sec. 2.01 is Sec., 1 of Charter Ordinance 310 ordained by the
Common Councill and Mayor on April 26, 1965, and previously contained
in Charter Ordinance 119 which was so ordained on May 4, 1942; of
the contents of 1977 Senate Bill 224; and of the fact that the
Wisconsin Senate and Assembly passed 1977 Senate Bill 224.
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from volitical control by the Council and Mayor of the City 19/ for
reasons of state-wide concern for uniform regulation of nollice devart-
ments, 20/ and for reasons noted below, the Chilef 1s nonetheless acting
on behalf of and in the interest of the City in his exercise of those
vowers, For that reason and because a municioval corovoration is
ordinarily legally responsible for the acts of 1ts designated

officers, 21/ the City 1s a proper party-respondent herein.,

Affirmative Defense 1o, 2 - The Chief could not have committed
the pronibited practices alleged, since he 1is neither a "municinal
ennlover™ within the meaning of Section 111.70(1)(a), MEZRA, nor a
gerson acting on behalf of, or in the interest of, a municipal
enoloyer within the meaning of Section 111.70(3)(c), MERA.

The Chiefrargues that the Commisslon's decision dismissing the
oetition of Willlam Stamm, Chief Engineer of the Milwaukee Fire
cepartment, 22/ for a declaratory ruling pursuant to Section
111.70(4)(b), MERA, stands for the proposition that a Chief exercising
autnority under Chanter 586, Laws of 1911, is not a municival employer.
The Chief's argument in this regard draws attentlon to the following
portion of the Commission's "DISCUSSION" in a memorandum attached to
its order dismissing the petition 1n the case 1lnvolving Stamm:

"We conclude that the Petitioner has no standing to
proceed under Section 111.70(4)(b) of MERA since the
expression 'municipal employer'! within the meaning
of that subsection refers to an entity with the power
to bargain collectively and negotiate an agreement,
Petitioner has falled to allegre or establish that the
City of Milwaukee has empowered hilm to reach such an
agreement.”"

'“he declsional language above makes clear that 1t does not stand for
tne argued-for propositions that municival police and fire chiefs are
free of the prohibitlions of [IZRA.

o]
O
~

Tne Common Council retains the exclusive role of fixing the
1imit of the Chief of Police's exvenditure of City funds.
Sec. 18, Charter Ordinance 310, City of Milwaukee, Wisconsin,

==’ Section 66.01(15), Stats. See also, State ex rel Kaszewski v.
£oard of Fire and Police Commissioners, 22 Wis. 24 19, 25-6
(1963) (Eroad powers to maintain internal department discioline
are -vested in the Chief in order to preserve trust and confidence
in the department among its personnel and the public to better
serve the end of public peace and law enforcement), cited by
lespondents.,

£~/ Section 895.46, Stats. (political subdivision of state responsible
to pay judgments entered against officer for acts within scope of
employment). cf. Waunakee Joint District No. 1, Decision No. 6706
(4/64) (District responsible for acts of its supervisor) and
Janesville Board of Education, Decision No. 8791-A (3/69) (School
District resvonslble for statements of Board opresident because
of his positlion even though Board had not authorized the
statements).

n
~

In the Matter of the Petition of William Stamm, Chief Ensineer
of the “Millwaukee Fire Denartment, Decision No. 15131 (12/7¢).
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Respondents further argue that the Chief was not a "person acting
on behalf of a municipal employer within the scope of his authority,"
because the authority he exercises derives from an act of Legislature
of state-wlde concern rather than from an act of the Council, Mayor or
electorate of the City. That the Chief performs the duties of Chief
"on behalf of" Respondent City is established from the following facts:
Chapter 586, Laws of 1911, 1tself provides "the chief of police shall
cause the public peace to be preserved and see that all laws and
ordinances 2f the clty are enforced," that the chief of police has "the
custody of all public property pertaining to said department . . .,"
[emphasls supplied] that the chief of police is the "head" of the
police department, and that the Common Council of the City is
responsible for paying salaries and pensions of department personnel
including the Chief. It has been stipulated herein that the Police
Department is a department within the City and that the personnel in
the Police Department are employed by the City; thus, the Chief
regulates and supervises employes of the City; charter ordinances of
the City provide that the City appropriates the monies for the
expenditures of the department, 23/ and that revenues received by the
department or any employe thereof as reward or compensation in the
performance of official duties or special services shall become the
property of the City. 24/

The "authority" referred to in Section 111.70(1)(a) does not,
from the context of that section, appear required to flow from the
municipal employer on whose behalf it 1s exercised in order for the
person exerclsing 1t to be included within the term "municipal
employer." The Commission concludes that such authority need not
flow from a municipal employer, but may, as here, flow from an act
of the Legislature. For the foregoing reasons, the Commission has
concluded ‘that the Chief is a municipal employer within the meaning
of Section 111.70(1)(a). 25/

The Commission has concluded that the Chief can be held legally
responslble for prohibited practices. Permeating the Respondents!
arguments to the contrary has been the notion that the Chief's exercise
of powers under Chapter 586, Laws of 1911, must remain unfettered by the
prohibitions contained in MERA. The Commission has rejected that
contention previously, 26/ noting that the Chief's power to regulate
the department provided in Chapter 586, Laws of 1911, is presumed to
have been known to the Legislature when it subsequently enacted
employment relatlons laws for municipal employment, 27/ and that the
two laws must be harmonized so as to reconcile any conflict if
possible. g§/ In that case, the Commission declared that rules and
regulations promulgated by the Chief pursuant to Chapter 586, Laws of
1911, but affecting wages, hours and/or working conditions of bargaining

23/ Section 18, Charter Ordinance 310.

24/ Section 3, Charter Ordinance 52,

25/ Cnippewa County (17328-B) 5/80.

26/ City of Milwaukee, Decision No. 942¢ (1/70), affirmed Dane County
Circuit Court, sub. nom. City of Milwaukee v. WERC, No. 129-468
Sachtjen, J., 2=16=71).

21/ Citing, Muskego~Norway Consolidated Schools v. WERC, 35 Wis. 2d
540 (1967) and Town of Madison v. City of Madison, 269 Wis. 609
(1967).

28/

Citing, Muskego-Norway, above, footnote 27/; Moran v. Quality
Aluminum Casting Co., 34 Wis. 2d 542 (1987).
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unit personnel were subjects about wnich Complainant was authorized

0y the then Section 111.70 to vetition the City for changes. Thus,
wnere, as here, the Chief designs a system of investigation into
employe conduct 1nvolvineg compelled employe contacts with supervisors,
the MERA protectlions of employe rights to representation in such
circumstances, 1f any, must also be ziven effect. The existence and
nature of the precise nature of the MERA requirement in the instant
circumstances are addressed elsewhere in this Memorandum.

Affirmative Defense No. 3 - Probationary emplove status of some of
che individuals at the times trey were allegedly denled revoresentation
is sufficlent, ver se, to estaplish that they lack any rignt either to
a_nearing or to reoresentation in connection with any hearinc held.
concerning their discipline or discharge.

Respondents rely on a decision of Judge O'Connell involving an
action brought by Officer Dudzik. However, Judge O'Connell's comments
and those 1n the authorities cited by him in his decision deal only

ith the existence, or nonexistence, of a liberty or prooerty interest
¢n contlnued employment entitling a probationer to constitutional due
crocess protections. Finding such an interest lacking on account of
Thomas Dudzik's probationary status under rules promulgated both by
the Cnlef and by the Board, Judge 0'Connell concluded Dudzik was not
entitled to the protections of constitutional due process. Such a
determination 1s inapposite to a determination of the existence or non-
existence of statutory orotection of Dudzik under MERA.

Instead, the general applicability of MERA orotections depends upon
wnether Dudzi& was a municipal employe within the meaning of Section
111.70(1)(b). Since he was employed by the City, a municipal employer,
Dudzik was a municipal employe. That conclusion 1s buttressed by the
“act that he held the position of patrolman when the investigation
orocedures in question occurred. That position is within the
certified bargaining unit and within the unit for which the
association is the representative. Neither the certification nor the
contract recognition clause excludes vprobationary employes, and
”rooationary eriployes have been treated as municipal employes within
the meaning of MERA. 29/ Probationary status does not disqualify

probationers, per se, “from otherwise applicable protectlons under MEZRA.

Affirmative Defense No. 4 - The efforts by Schmidt and Dudzik to
segk to overturn or avoid the disciplinary venalties complained of
nerein in one or more other forums constitutes an election by thnen
sucn as must bar access to the WERC for that puroose.

welther Schmidt's appeal to the Eoard, nor Dudzik's srievance
znd pending arbitration, nor Dudzik's complaint to the !Milwaukee
County Court have been shown to involve the legal issues raised herein
as to whether the Respondents have violated Section 111.70(3)(a)l of
<ZRA by denials of rights under MERA to representation during depart-
mental procedures, and if so, what the remedy therefor shall be. It
was stipulated that the Board would not overturn a disciplinary measure
on the ground that 1t was tainted by a MERA violation. Dudzik's Court
sult was predicated on constitutional and not statutory rights.
Dudzik's grievance, by its terms, "challenges the applications of the
Rules as set forth in the charges filed against him," not the faillure
to provide representation at various stages of departmental procedures.

29/ See, Taylor County (8178) 9/67; LaCrosse County (13405) 5/75.
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Yoreover, while it 1s possible that parts of the remedies avail-
able from the other forums resorted to by Schmidt and Dudzik are
identical to part of the remedies that have been requested herein, the
declaration of violation of MERA and the order that Respondents cease
and deslst from same in the future, requested by Complalnants herein,
would not be, Therefore, sald defense is without merit. 30/

Affirmative Defense No, 5 - To reinstate an individual such as
Thomas Schmidt who has apvnealed his discharge to the Board would
improperly divest the Board of its jurisdiction to hear said case.

Harmonization of MERA with the powers of the Board under the
earlier legislated Chapter 586, Laws of 1911, must result in the
conclusion that the impact on the Board proceeding which would arise
from a possible WERC order to reinstate must obtain, rather than
entirely defeating, the rights guaranteed by MERA to representation.
It is noted in this regard that the Board chose to stay 1lts own pro-
ceedings pending the outcome herein. The WERC did not request such a
stay and did not seek to impose same., Furthermore, the defense goes
to remedy rather than to a determination as to whether Schmidt has
been wrongfully denied representation. The fifth affirmative defense
was therefore properly rejected.

Affirmative Defense No, 6 - Theré have existed contractual
remedies in favor of which the Commission should defer portions of
the instant »roceeding.

Respondents argue that since the 1974-=1976 agreement provides a
right to grieve disciplinary penalties of five days or less (since no
appeal of same to the Board is available), the Commission should
require exhaustion of that remedy before processing a prohibited
practice complaint. Specifically, Respondent argues that 1t 1is the
Commission's policy to defer to final and binding arbitration "in all
cases involving alleged violation of the terms of a collectilve
bargaining agreement." 31/

The principle and case cited by Respondents is inapposite herein.
There is no amended-complalnt allegation of a violation of the terms
of a collective bargaining agreement. Nor have Respondents pointed
to a provision of the agreement that the alleged denials of representa-
tion might have violated. Thus, resort to the grievance and arbitration
procedure appears quite unlikely to resolve the primary issue hereln, to
wit, did Respondents interfere with, restrain and/or coerce municipal
employes in the exercise of MERA rights by denying municipal employes
representation at certaln stages of certain departmental processes.,
While certaln of the Respondents'! defenses call for consideration of
the effect of provisions of the 1974-1976 azreement, e.g., to determine
whether they constitute a waiver of rights claimed in the complaint,
that alone is not a sufficient reason to defer to the contractual
dispute resolution procedure herein. The underlying issue, whether
Respondents violated MERA and what remedy, if any, should be provided
for any statutory violation found to have been committed, would remain
to be determined herein.

30/ Citing, Madison Joint School District No. 3 (14866) 8/76.

3L/ See, Melrose-Mindoro School District (11627) 2/73 and cases clted
therein at footnotes 4 and 5.
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For the foregoing reasons, the Commission, contrary to the
Respondents'! request, has asserted its jurisdiction to determine the
nerits of the entire amended complaint.

Affirmative Defense ilo. 7 - The Associatlon waived, by contract
lanzuaze, any risht of tane sort alleged violated, and tne WiRC recoznized
the avallability and validity of sucnh defense in its June 13, 1976 order
in Schmidt I. 32/

Affirmative Defense No. 8 - The Assoclation, by certain conduct,
indicaced tne nonexistence of, or effected a wailver of, any rizht of
the sort allecea violated.,

A majority reoresentative can be found to have waived employe rights
to 1ts representation of the sort clalmed herein on the basis of contract
language and barzaining history. 33/ The Commission's June 13, 1976
order cited by Respondents did no more than recognize the posslbility
that Respondents could adduce evidence establishing such a defense. It
did not necessarily imply that the matters Resnondents sought the
opportunity to prove in that case would constitute a valid defense.

The mode of analysis.and proofs necessary to establish waiver of a
JoRA rignt nave undergone significant developments in recent years. It
now appears that the presentation and withdrawal of a bargaining oroposal
0y a party would not, alone, suffice to waive statutory rights concerning
the subject matter thereof. 34/ Instead, the entirety of the circumstances
concerning the parties'! interaction regarding the right at issue must be
reviewed to determine whether there exists clear and unmistakable
evidence of an intent to waive the right in question. 35/

As regzards the lansuage of the 1974-1976 agreement, the Commission
finds none among the provisions of that agreement that either expressly
or impliedly refer to a statutory risht to renresentatlon, or that
suggest the exlstence of an intent to waive any such statutory richt.

The contractual waiver of rignts to bargain during the term of the 1974~
1976 agreement about certain matters not addressed therein does not
constitute a wailver of other MERA rights by the Assoclation, such as

the statutory right of bargaining unit employes to representation by

The Association in certain contacts with supervisors. Furthernore,

the general and enumerative contractual recognitions by the Assoclation
of the statutory authority of the Chief, the City, and the Board do not
indicate the necessary clear and unmistakable intent to walve apnlications
of MERA that would otherwise be warranted, either. For example, the
Chief may conduct such investicatory proceedings as he chooses for
ourposes of maintaining discipline among the personnel of the devartment,
out in circumstances in which representation by the Association is called
for by MERA, the Chlef's procedures must permit same. In that way, the
specific MERA protection of employes from interference with MERA rishts
during certain contacts with supervisors is harmonized with the general
statutory authorization of the Chief's rule making and maintenance of
discipline. The Association's unsuccessful efforts to include the
policeman's bill of rights in the contract do not necessarily reflect

Lo
o

/ City of mMilwaukee (13558-D) 6/76.

33/ ililwaukee County (8707) 10/63, as clarified in Crandon Joint
School District No. 1 (10271-C) 9/71.

3%/ see, State of Wisconsin (13017-D) 5/77.

35/

Id. See also, City of Brookfield (11l406-A, B) 9/73; Nicolet Joint
dizn School District (12073-3, C) 10/75.
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an intent that the MERA rights claimed violated herein be waived.
Such conduct is equally consistent with the interpretation that the
Association sought to create contractual rights without certain
knowledse that parallel statutory rights exist or one in which it
sought to create contractual remedies for violations of statutory
ripghts but in the end settled for living with statutory recourse
alone, In any event, the record does not establish the requlsite
clear and unmlistakable intent on the part of the Association to waive
the rights claimed violated herein.

Within or apart from the concept of wailver, the Assoclation's
efforts to obtain contractual or specific legislative provisions con-
taining the "police bill of rights" do not affect the extent of MERA
protections available to the employes it represents. Even 1if such
efforts proved that its agents subjectively believed that MERA did
not provide the rights claimed herein, the proper interpretation of
IERA derlves from its language and purposes, not from the beliefs of
sald agents.

Finally, the Legislature's nonpassage of police bill of rights
legislation 36/ does not constitute a cognizable expression of
legislative intent that the rights claimed herein are not provided
by MsRA. Honpassage could be explained in any number of ways,
including the possibility that the Legislature considered MERA to
satlsfactorily provide for the representation rights referred to in
S 52, 1975. Finally, the fact that after the times material herein
the Assembly and Senate passed SB 224 in the 1977 session (providing
specifically that Chapter 586, Laws of 1911, powers are superceded
where in conflict with the provisions of MERA) does not imoly a
legislative intent or understanding that existing case law is either
inconsistent with that provision or inconsistent with the harmonization
analysis referred to above, e.g., in the discussion of affirmative
defense No. 2.

For the foregoling reasons, affirmative defenses 7 and 8 are
rejected by the Commission.

Lffect of Resignation of Employment on Claim of Pre-Resignation Denial
of’ Representation

As noted in the Findings of Fact, some of the employes involved
resigned sometime after their BOI appearance(s). Respondents
apparently contend that such resignatlons moot the instant claims
concerning those resignees because the resignees no longer enjoy
employe status and/or because they waived any such claims by resigning.
We note that there 1s no contention by the Association that the
resignatlons involved were caused by the prohibited practices alleged
herein. We therefore treat the resignations as voluntary.

We find no basis in the resignations for dismissing the complaint
references to alleged violations involving the resignees. Each of the
resignees was clearly a municipal employe at the time of the alleged
prohibited practice, and a voluntary resignation of employment, without
more, does not constitute a waiver of the right to adjudication of the
lawfulness of the municipal employer conduct involved.

36/ Of course, Chapter 351, Laws of 1979, effective May 22, 1980,

cannot be applied retroactively.
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irfect of Probationary Status on MERA Rignt to Representation

Respondents contend that it 1s well settled that an emplove need
not be granted a hearing witnh resard to termination of emnloyment
during a probationary period. 37/ They further note that Rules issued
oy the Board of Police and Fire Commissioners and by the Chlef,
nursuant to thelr respective statutory rule-making authority, oprovide
tnat probationary discharzees snall not be entitled to an appeal
tnerefrom., Respondents contend that the legislation enabling that
3oard and Respondent Chlef to pronulgate such rules would be violated
17 the WERC permits Complalnant to seek relief on behalf of vrobationary
dlschargees herein. Respondents also note that, while [IZRA was enacted
after the initial creation of the general powers statutes involved, the
tatter provislons were recreated in 1977 in Sec. 62.50, Stats., so as to
~warrant the conclusion that the Legislature granted the powers with
<znowledge of the existence of MERA,

The rules cited appear to refer to the existence or nonexistence
of an appeal on the merits of the dlscharge to the Board of Police and
“ire Commissloners. They do not, therefore, conflict with a MERA
requirement of a right to representation in BOI proceedings involving
cnarges that could lead to discharge, or to any other 30I proceedings
involving the possibility of discirline of a probationary officer.
stence, there does not appear to be a conflict between the Rules and
EZRA In thils regard. Zven 1f there were, appropriate harmonization of
tn2 enabling acts involved witn MERA would call for a recognition of
“=RA orocedural orotections. For, the instant proceeding does not
involve the nmerits of the charges brought against the probationary
cmployes iavolved, It involves, instead, interference with and/or
restraint of municipal employes (even though probationary) in the
exercise of theilr Section 111.70(2), MERA, right to engage in mutual
aid and protection.

zifect of Failure to Reguest Revresentation on Clainm of Denlal of TERA
Rizht to Representation

It 1s undisputed that Bejma, Lopez, Cullinan, Barney, Pasko and
- Gumm falled to request representation in connection with their BOI
appearances.

In this regard, Respondent has cited VYaukesha County, wherein the
wxaminer stated the following:

", . . the evidence does not establish that [the employe
involV°d] requested union reporesentation at either . . .
meeting. Such a request or some other means of nutting
the municipal employer on notice that a claim of
statutory right is belng made would seem to be an
appropriate condition precedent to attachment of a
rizht to union representation in an employe-
supervisor contact. . . By such means, the
municipal employer is made aware that the employe
involved desires the representation and that legal
consequences may flow from its denial. It is not
enougn to show that, as here [the supervisor involved]
made known his position in advance that union representa-
tion would not be permitted at either of the meetings." 38/

31/ Citing, State ex rel Dela Hunt v. Ward, 26 Wis. 2d 345 (1964).

P
</ Decision No. 14662-A at 25,

(WV)

)
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The Examiner thereiln rested his conclusion that no violation had
occurred in the circumstances therein involved on the above rationale
as one of two alternate holdings, and the Commission affirmed the
examiner's decision in that regard. 39/

Respondents have also argued that if, contrary to its general
position, the Commission considers the rationale of the Weingarten
case 40/ applicable as regards the City law enforcement employes,
then the Commission should give effect to the Weingarten requirement
of a request for representation as a necessary element to prove a
violation of the right to representation.

The Assocliation argues that any such non-request must be deemed
legally excusable 1In the instant circumstances and of no effect on
the claims for relief with resvect to the individuals involved. In
support of that position, it contends that the record reveals that
the requests would not have been granted even if made; that such a
request would have antagonized the BOI, exposing the individual to a
helghtened risk of an adverse BOI recommendation; that the Department
was on fair notice, without these individuals making separate requests,
that all individuals appearing before a BOI desired to be represented;
that 1t 1s unfair to require an employe to reguest representation where
the avallability of that right was in dispute before the WERC; that it
is unfair to deem an employe to be waiving a right to representation
where, as here, there 1s no proof that the employe knew of the existence
of that right in the first place; and finally, that it 1s unrealistic to
expect a lone employe to have the presence of mind to request representa-
tion in the generally fearsome atmosphere that existed at the B30I pro-
ceedings involved hereiln.

Sald contentions above do not persuade us either to overturn or to
make an exception herein to the Waulresha Countv rule noted above. In
Welngarten, the United State Supreme Court stated that employes covered
by the Navional Labor Relations Act, as amended, have a right to the
presence of a union representative during a compelled appearance at an
interview where the emplcye reasonably believes could result in
discipline or discharge, but that a private sector interstate commerce
employer may lawfully force the employe to choose between foregoing
those rights and foregoing the interview (and any benefit it might be
to the employe). The same rule was established under MERA in the
Waukesha County case as regards contacts with sunervisors to which the
employe involved is not entitled by contract, constitution or statute., 41/

39/ Decision Ho, 14662-B, 3/708.

59/ yims v. Weingarten, Inc., 420 U.S. 251, 88 LRRM 2689, 76 CCH Lab.
Cas. Par. 10, 662 (1975).

41/

Waukesha County (14662-A) (in meetings to which the employe is not
contractually, constitutionally or statutorily entitled,

". . . where . . . the municipal employer does not
compel the contact with supervision in question,

but rather permits the employe to choose between
foregoing the advantages of a meeting to which the
employe is not otherwise entitled and enduring the
disadvantages of meeting without union revoresentation,
the MERA right to representation 1is not violated.

That conclusion best balances the interests of
municipal employes in just treatment and of municipal

employers in efficient and orderly operations. Id.)
[Footnotes omitted]
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The operation of that rule oobviously requires that the supervisor(s)
involved be put on notice that the particular employe involved desires
representation in the particular meeting or contact involved. Such a
request 1is a condltlon precedent to the attachment of the rigsht.
therefore, the futility, risks, lack of knowledge, and general fairness
contentions advanced by the Association are to no avail herein. More-
over, the right to representation is individual to the employe involved,
It cannot be exercised on a blanket basis by the majority representative.
Therefore, history of efforts by the Assoclation to cause representation
Lo be permitted in all BOI proceedings does not satisfy the requirement
that the request be made by the individual involved (or in circumstances
viaking it clear that such is the desire of the individual employe
involved).

The Assoclation has alternately argued that the Waukesha County
request requlrement rule, above, 1s inapplicable herein because the
employes involved herein were entitled by law to the BOI hearing at
which they appeared. In that regard, it reasons as follows: Chief's
Zule 44(14) mandates a BOI proceeding with resvect to any charges
leveled against an officer. Since procedures used 1n evaluating
employe performance are a mandatory subject of bargaining, 42/ it
Tollows that the procedure used to determine whether member should be
disciplined is also a mandatory subject. Therefore, the Rule 44(1Y4)
nandate of a BOI oroceeding could not be changed wlthout bargaining
wlth the Assoclation, at least as it relates to charges that could lead
o discipline or discharge of bargaining unit employes. Such employes
therefore enjoy an independent right to the BOI hearing. Since
nespondents could not divest the employes of that independent right
wlthout bargaining, e.g., In response to a particular employve's request
-for representation, the purpose served by the request requirement is not
oresent 1n the instant circumstances.

Without determining the validity of the various vremises upon which
the Assoclation rests 1its conclusion above, we do not believe that those
oremises would warrant that conclusion. Even if the duty to bargailn
required Respondents to Largain to impasse with the Association before
disciplining employes without providing them with the opportunity to
appear at a BOI into the matter, such is not so absolute a limitation
on Respondents' ability to make such a chance as to establish the
existence of an independent right to a 30I hearing parallel to, e.g.,
absolute Section 118.22(3), Stats., right of teachers facing nonrenewal
to a private conference with their employer on the subject, 3;/
I'nerefore, the Assoclation's alternate contention is also rejected,

For the foregoing reasons the nonrequests of the six employes
result 1in the conclusion that no violation of MERA occurred, and,
therefore, the alleged denials of representation to said employes at.
thelir B80I proceedings are dismissed.

“ffect of Ziolkowski's Failure to Appear at BOI Proceeding

Prior to his scheduled appearance before the BOI Ziolkowskl had
requested representation be permitted him during said proceeding;
nowever, such request was denied. Ziolkowski did not appear at his
>0I proceeding for reasons not established in the record. Nonetheless

=
n

/
/

Citing, Belolt Education Association vs. WERC, 73 Wis. 2d 43 (19_ ).

4=
)

A (ERA rignt of representation nas been recognized Iin regard to
such conferences. See, Waterloo Joint School District io. 1
(10946-A, B) 9/73; Appleton Joint School District Lo. 10
(10996-a, B) 7/73. «
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it 1s alleged that he was unlawfully denied representation in violation
of MERA. The right to representation in proceedings to which an employe
is not independently entitled is a means of protecting the employe in
the event of a compelled appearance. Where the employes does not
appear, and 1f there is no discipline imposed on the employe for his
failure to appear, it cannot be said that the employe's right to
representation has been denied, Since Ziolkowski did not apvear, and
there 1s no evidence to establish that he was in any way disciplined
for failing to do so, we cannot conclude that he was denied representa-
tion in violation of MERA rights, and, therefore, we have dismissed the
allegation in that regard.

Lffect of Resort to Alternate Forums for Relief from Penalties Imposed
on Claim of Denial of MERA Rlight to Representation

Respondents advance two basic arguments here. First, that
« « « Where a statute provides relilef [e.g., in tne form of an appeal
to the Board of Fire and Police Commissioners], the party seeking such
relief cannot at the same time attempt to go into a separate forum for
the same relief," or at least the Commisslon ought to defer to the
other forum until that forum has determined the propriety of the
penalty. And second, that the right to representation is sufficiently
protected when it 1s available in de novo review proceedings after the
Chief's decision to impose a disciplinary penalty has been made. ﬁﬂ/

"

The first argument above has been substantially addressed and
rejected 1n our discussion of Affirmative Defenses Nos. 4 and 6, above.
For the reasons set forth therein, we find no basis either for
deferring consideration pending the outcome of Fire and Police
Commission or grievance arbitration proceedings, or for barring the
instant claims on a theory of election of remedies.

The second argument 1s also without merit. It overlooks the fact,
noted in Waukesha County, that

"It is the potentizl for affecting supervisors' decisions
about whether and how to discipline before those decisions
are made that has led to recognition of rights to union
representation in compelled investigatory supervisor-
employe contacts such as the Board of inguiry hearing
of charges in Clty of Milwaukee . . . and the theft
investigation in Weingarten. . ." [Emphasis in originall] 45/

On this same point, the U. S. Supreme Court majority in Weingarten
expressed itself as follows:

"Respondent [employer] suggests . . . that union
representation at this [pre-discipline investigatory
interview] stage 1s unnecessary because a decision
as to employee culpabllity or disciplinary action
can be corrected after the decision to impose
discipline has become final. 1In other words,
respondent would defer representation until the
filing of a formal grievance challenging the
employer's determination of gullt after the employee
has been discharged or otherwise discinlined.
[Citation omitted.] At that point, however, it
becomes difficult for the employee to vindicate

—_— The parties stipulated that in appeals of disciplinary penalties
imposed by the Chief which are taken either to the Board of Fire
and Police Commissioners or to a contractual grievance arbitrator,
the aggrleved individual has a right to have an attorney or a
representative of the complainant to consult with and to serve as
his/her spokesperson.

=
~N

—"  Decision No. 14662-A at 26, citations omitted.
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himself, and the value of representation is
correspondingly -diminished. The employer may then
be more concerned with justifying his actions than
re-examining them, 46/

“ffect of Fallure to Exhaust Avallable Alternative Remedles for Penalties

Imnosed on Claim of Denial of MuRA Right to Representation

e have rejected Respondents' contentions that resort to the Board
of Fire and Police Commission or to contractual grievance arbltration
for the penalties imposed herein eilther bars or warrants deferral of
the Commission's adjudication of the amended complaint portions involved.
It follows, a fortiori, that an individual employe's election not to
pursue relief from tnose forums 1s also in no way inconsistent with the
Commission's proceeding to a decision on the claims of MERA violatilons
contained in the amended complaint. The right of representation at BOI
oroceedings 1s entirely independent from possible subsequent review as
to whether discipline imposed on the various officers involved herein
was proper.

Sufflciency of Representative's Presence and Whisver-in-Zar Advice
as rfulfillment of MERA Right to Representation

Certain of the employes who requested representation were permitted
fo have their representative present with them during their BOI
apoearance, but the representative was not permitted to address the BOI
or to question witnesses and was, at most, permitted to communicate
advice to the accused by whispering or passing notes. The Association
contends that, in the adversary BOI hearing procedure established by
tne Chief, the MERA protection from being compelled to appear before
the BOI without representation would be rendered of little value. The
Association notes that under the Rule 44 sections governing BOI pro-
ceedlngs, the accused 1s not only called upon to answer questlons and
to speak in his/ner own defense, but also to formally plead "guilty"
or "not guilty," to cross examine Department witnesses, and to call and
initially examine defense witnesses. The Association contends that
the accused alone cannot be expected to "adequately nresent his side
of the story" in such a forum since the employe will likely be nervous
and apprehensive on account of the charges and because most employes
are unfamiliar with adversary hearing techniques of cross examination,
argument, objections, and summation. BOI members, on the other hand,
are generally experlenced 1n BOI procedures, the Association argues,
such that they will be able to far more effectively develop the
Department's case apgainst the employe, and it contends that the
vresence of the representative does not overcome these obstacles to a
balanced presentation of the facts unless the representative 1s at
least permitted to address the Board, question witnesses on the accused's
behalf and sum up the case for the accused. Accordingly, the imposition
of the whispering (or note-passing) barrier does not permit the
representative to effectively assist the accused in presenting nis/her

ase to tne BOI. The Assoclation notes also that the purposes of the
50I-~development of a complete factual record and recommencdations for
the Chief's consideration--would be promoted rather than interfered
with 1f the representative were permitted to serve as spokesperson.,
Tor, tne difficulties that the accused would have due to unfamiliarity
with procedure, a disorganized and non-cohesive presentation, and
rambling unfocused questloning techniques would all be substantially
avoided if a union representative with more experience in BOI or
adversary proceedings were permitted to serve as spokesperson,

/

ON

i

Wdeingarten, above, footenote 40, 76 CCH Lab., Cas. Par., 10, 662 at
253
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The Recpondents take the view that the active participation of a
representative would interfere with the expeditious development of a
factual record and thereby interfere with the administration of
Department disclpline generally. Respondents appear to be concerned
that the introduction of Association attorneys or experienced Association
representatives as spokespersons for accused would put the BOI members
at a skilll or knowledge dilsadvantage that would further weaken or
prolong the BOI hearing process.

The Weingarten majority addressed this issue by citing with
apparent approval the NLRB caselaw policy that ". . . the employer
has no duty to bargain with any union representative who may be
permitted to attend the 1nvestigatory interview," and also citing
with apparent approval a statement contained in the NLRB's brief to
the court to the affect that

"The representative is present to assist the employee,
and may attempt to clarify the facts or suggest other
employees who may have knowledge of them. The
employer, however, 1s free to insist that he is only
interested, at that time, in hearing the employee's
own account of the matter under investigation."

Thereafter, however, that Court majority also cited with apparent
approval the notion that

"[Participation by the union representative] might
reasonably be designed to clarify the issues at this
first stage of the existence of a question, to bring
out the facts and the policies concerned at this
stage, to give assistance to employees who may lack
the abllity to express themselves in their cases,
and who, when theilr livelihood is at stake, might
in fact need the more experienced kind of counsel
which thelr union steward might represent. The
foreman, himself, may benefit from the presence
of the steward by seeing the issue, the problem,
the implications of the facts, and the collective
bargaining clause in question more clearly. Indeed,
good faith discussion at this level may solve many
problems, and prevent needless hard feelings from
arising. . . . [It] can be advantageous to both
parties if they both act in good faith and seek to
dlscuss the question at this stage with as much
intelligence as they are capable of bringing to the
problem,"

The Court went on to state

"A single employee confronted by an employer
investigating whether certain conduct deserves
discipline may be too fearful or inarticulate to
relate accurately the incident being investigated,
or too ignorant to ralse extenuating factors. A
knowledgeable union representative could assist
the employer by eliciting favorable facts, and save
the employer production time by getting to the bottom
of the incident occasioning the interview. Certainly
his presence need not transform the interview into an
adversary contest."
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The factual setting involved in the Yelngarten matter was, nowever,
unliice the trial-type tranppings attendant 1In the 30I procedures involved
nerein. “here, as here, tne Responuents selected an investipratory means
that Invites an adversary atmosnnere, it is in a onoor nosture from which
to comnlain that a recognition of the right not to be compelled to appear
#ithout renresentatlon sultable to the hignly adversary nature of its
cnhosen investizatory procedure ougnht not be recognized because it would
unduly interfere with the investigation nrocess.

- It should be noted that with regard to the Section 113.22(3), Stats.,
nrivate conferences concerning whether a teacher shall be nonrenewed, the
Cormission reasoned that to achieve the purpose of the conference (which
included, inter alia, to nromote "an examination of all Tacts and
circumscances affecting a case prior to the time at which the school
board nust make its decision"),

"the teacher must also be able to effectively present his
or her side of the issues raised. The revrresentatives

of the labor organization are likely to have mnore
exnerlence and ability in such matters than the individual
employe and, by having such representation, the employe is
avle to nave hils or her posltion presented in a more
effective manner than would be vossible if the emplove
were his or her own snokes[nerson]. Finally, since some
or all of the charges made argalnst the teacher may arise
out of or in connection witnh matters of wages, hours or
conditions of employment negotiated by tne labor organi-
zation for all employes 1in the bargaining unit, the labor
orzanization in 1ts own risght and as a party to the
collective bargaining agreement has an interest in any
violation of that agreement either by an individual
teacher or the school board." [Emphasis added.] 47/

So nere the participation of an Association representative as spokes-
verson for the accused at a 30I--whether that representative 1s an
attorney or a non-attornsy--apvears to us to be consistent with the
purposes for which the BOI proceeding 1s being conducted. Such spokes-
verson role seems unlikely to unduly interfere with the fact finding
ourposes of the s80I, and it may, in fact, promote the efficiency and
completeness of record of 301 proceedings to the benefit of both the
accused and tne Respondents.

_ffect of Fallure to Request More Active Reoresentation than that
rermittea

For reasons dilscussed earlier in this Memorandum, we have found that
wnen BOI Chailrman Jagmin initially specified a limited role for Robert
nllesmet as representative of iark Rouleau on June 29, 1976, no reauest
tnat Kliesmet be permitted a more actlve representative role was made to
the BOI. Respondents argue that such a fallure should defeat the claim
that Rouleau experienced a denial of a MERA rizght to representation.

The Association apparently contends that any such nonregquest is legally
excusable elther for the reasons cited by it as excusing a general non-
request for representation or because the request for representation
tnat the parties have stipulated that Rouleau made constitutes a request
that the representatlive be permitted to serve as spokesperson.

i1/ hitnall School District (10268-A, B) 9/71. Accord, Waukesha

County (14662-A, B) 3/78.
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In our view, the reasons we noted in our earller discussion of
the necessity for a request for reoresentation generally, apply here
as well. Thus, for the Respondents to be fairly on notice that a
claim of unlawful denial of representation 1is being raised from which
legal consequences could flow unless Respondents! agents respond
properly, a request for more active renresentation than is belng
permitted is necessary. Since we have found that Rouleau made no
such request, and since we are satisfied that Respondents' agents
cannot be deemed put on the above notice by the general representation
request undisputedly conveyed by Rouleau herein, we have concluded
that the Respondents did not commit a prohibited practice as 1t relates
to the alleged denial of representation to Rouleau in connection with
his June 29, 1976 BOI appearance.

Applicability of MERA Right to Representation in Past Situations
Pogitéd by the Parties

Besides the allegations, analyzed above, concerning BOI proceedings,
the amended complaint also alleged denlals of requested representation
at two other situations of employe-supervisor contacts. Rather than
litigate the various fact situations involved, the parties agreed,
instead, to submit for determination whether such contacts, in
specified circumstances, are subject to MERA protection of a right to
representation.

The first situation is described by the agreed-upon submissions as
follows:

"a, compelling an employe to prepare and submit to (or
for use of) supervisory personnel a written report
on a subject without permitting the employe a
reasonable opportunity to consult with an MPA
representative about the matter before prevaring
the report where the employe has requested such
opportunity for such a prior consultation based
upon the employe's reasonable cause to believe
that a subsequent supervisory decision to discharge
or discipline the employe could result from or be
based upon, in whole or in part, the written report."

The Assoclation argues that the above siltuation falls squarely
within the Weingarten and Waukesha County reasoning to the effect that
employes! right to engage in concerted activities ". . . for mutual aid
and protection" includes a right to representation, upon reguest, where
an employe is compelled to attend an interview which the employe
reasonably fears will result in discipline or discharge of the employe.
The Assoclation notes that the Department decides whether to further
investigate a matter that could involve discipline based on the employe's
written "in the matter of . . ." statements. Such statements are made
available to the Chief when he ultimately decides whether to impose
discipline on an employe. The posited situation does not extend to
situations where the written statement is not compelled or where it
does not give the employe "reasonable cause" to belleve that discipline
or discharge could be predicated, in whole or in part, on the written
statement. The Assoclation contends that representation is valuable to
the employe faced with the posited circumstances in protecting the
employe from unfalr or unwarranted discipline; and that the consultation
would be compatible with the employer's purposes of obtailning a complete
statement of materlal facts so as to permit a more expeditious completion
of the employer's investigation and avoid the averse morale impact of
the pendency of long unresolved investigations. It also asserts that
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the right to representation in the circumstances posited would not
unduly interfere with the Department's 2billity to overate efficiently

or to maintain discipline because trne Tepartment would not be prevented
from taking necessary summary disciolinary action (e.z., with resvect to
an officer revorting intoxicated or based on information from sources
other than the statement of the officer itself) and the delay in
ootaining the written report could not, in any event, be significant
oecause the ooportunity posited for consultation is not absolute, but
only a "reasonable" one,

Respondents contend that it is inapnrocriate, ian the ranks of a
nparamilitary organization such as the Devartment, to introduce a delay
in the response of a subordinate to the orders of a suverior officer to
answer 1n writlng the superior officers' questions. Instead, ". . . an
immediate response to direct orders is an absolute necessity . . ." in
sucn an organization, according to Respondents. Respondents further
contend that for the complaint to prevall on this issue ", . . will
endanger the health, safety and welfare of the citizenry of the City
of tilwaukee.," In that regard, Resvondents note that the "in the
natter of" statements are utilized in a wide range of matters of
Jepartment administration so that placing the judgment as to whether
tne employe is entitled to representation in the hands of the employe
{and the employe's subjective beliefr that he/she is facing discipline
or dlscharge in connection with the information being asiced for by the
supoervisory officer on any narticular occasion) would severely undercut
tne employer's abllity to operate effectively.,

In our view, the fact situation vosited falls sauarely within the
scope of the right to representation recognized in Waukesha County and
in the Weingarten case, and we are not persuaded that the rule ought
not be avplied in the instant employment setting. In that regard, we
note that i1t is only a "reasonable opportunity”" to "consult" with "an"
..PA representative that 1s posited. It is not an absolute right to so
consult; it 1is not a reasonable opportunity to consult the representative
in nerson (by telepnone will sufflce here); and it is not a reasonable
opportunity to consult with a narticular Association representative.
Mloreover, the circumstances posited do not involved many of the "in the
matter of" reports submitted on a daily basis. It concerns only those
wnich the employe 1is "compelled to prepare and submit to supervisory
nersonnel," and only the subgroup of those in which the employe has
". « . reasonable cause to bellieve that a subsequent suvervisory decision
to discharge or discipline the employe could result from or be based upon,
in wnole or in vart, the written report." If the employe involved
requests the reasonable opportunity to consult vefore preparing and
submitting the written report involved, Resvondents' agents would be
free to continue the investigation without beneflt of the employe's
written report, and to therefore put the employe to the choice of fore-
50ing the consultation with the representative or of foregoing submission
of the report and any benefit it might be to the employe. 48/

4
2g/ de also wish to make 1t clear that to discipline an employe for

the exerclse of the rights to reoresentation noted herein would

also constitute a violation of Section 111.70(3)(a)l. See,
International Ladies' Garment “orkers' Union v. Quality
Manufacturing Co,, 420 U.S., 276 (1975). Thus, if an employe

refuses to participate in a supervisory contact unless representa-
tion is permitted consistent with this decision, the employe runs
the risk that the circumstances involved will be found not to fall
witnin those in which the rizht to the reoresentation requested
apovlies. If, however, the employe's view that a right to representa-
tion is ultlimately vindicated, then discipline or discharge based on
the refusal to participate would violate MERA.
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Finally, as the Association has argued, Respondents would not be
precluded from taking summary action with respect to an employe by a
WARC ruling herein in its favor on this issue. Respondents would,
instead, be subject to a prohibited practice remedial order if 1t
compelled the employe to provide a written statement in the matter
without a reasonable opportunity to consult as noted above.

For all of the foregoing reasons, we conclude that Respondents
would commit a prohibited practice within the meaning of Sectilon
111.70(3)(a)l, MERA, if they or their agents engaged 1n the conduct
posited above,

The other situation described in the agreed-upon submissions
described in the preceding Memorandum subsection consists of:

"y, compelling an employe to submit to an interrogation
by (or for use of) supervisory personnel wilthout
permitting the employe a reasonable opportunity to
obtain the presence of and to consult with an MPA
representative before and at various times during
the interrogation where the employe has reaquested
such representation based upon the employe's
reasonable cause to believe that a subsequent
supervisory decision to discharge or discipline the
employe could result from or be based upon, in
whole or in part, the employe's responses durilng
the interrogation."

The Association notes that the employe's answers in the oral
interrogation procedure are thereafter used by the command officer
to decide whether to recommend that charges be 1nitiated against the
employe; and that said answers ultimately become a part of the
information used by the Chief in determining whether a discipllnary
penalty is to be imposed. Besldes the values to the employe of prior
consultation cited by the Association with regard to the written state-
ment issue discussed in the preceding Memorandum subsection, it contends
that the presence of the representative during the oral interrogation 1s
needed because, unlike the written statement situation, the employe
cannot know the questions in advance and therefore cannot review them
with the representative by means solely of a prior consultation.
Complainant also contends that the presence of the representative will
calm the employe, help the employe give a more coherent and informative
' response to the interrogation, and will permit the employe to be advised
with respect to matters of possible personal privilege not to respond
before the employe is forced to decide whether or not a guestion
infringes upon such a privilege. The Association contends that the
prior consultation with, and presence and consultation with the
representative during the interrogation would further the employer's
purposes of obtaining the full truth expeditlously, and would not,
under the standards posited, significantly delay the interrogation or
reduce the overall effectiveness of discipline. )

Respondents reiterate their objections to the interference with
the investigatory process and with the paramilitary nature of the
Department's organization and admiristration that recognition of a
right to representation would constitute from Resvondents' point of
view. They specifically note that since the applicable labor agreement
does not provide for employes to perform in a representative capacity
during their working hours, the delays 1n obtalning the presence of
an Association representative are likely to be lengthy, especially
on other than day-shift weekdays.
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In our view, the situation posited in (b), asain, falls sguarely
within the scope of the rignt to representation recognized in Waukesha
ounty and In the Welngarten case, MO/ In that regard, we note that
it is only a "reasonable ovportunity" to obtain the vresence of and to
consult witn an Association representative before and at various times

auring the interrogation, not an absolute right in those revards.
.ioreover, at the interrogation itself, only the presence of and
consultation with the representative, not 2 right to have the rerresenta-
tive act as spokesperson that 1s posited. 50/ And finally, the
reasonable opportunities are with regard to "an" Association
representative, not to any particular Association representative,
“urthermore, it is not all interrogations of employes by supervisors,
2ut only those that are compelled by suvervision that are involved.

If the enploye involved requests the reasonable opportunity to consult
aad have a representative present, Respondents' agents would be free
to continue the 1nvestigation without benefit of the emplove's answers
to the oral interrogation, and to therefore put the employe to the
crnoice of foregoing tne consultation with and presence of the
representative or of foregoing the interrogation and any benefit it
mizht be to the employe.

We are satisfled, given tnose limitations, that recognition of
I‘zRA protection in the posited circumstances would serve the under-
lyingz legislative purposes of MERA by providing a lawful and concerted
means of achieving mutual ald and protection of legitimate employe
interests in a manner giving appropriate weignht to the Respondents!
interests in efficlency of operations and effectiveness of discinline.

For all of the foregolng reasons, we conclude that Respondents
would commit a pronlbited practice within the meaning of Sectilon
111.70(3)(a)l, MERA, if they or their agents engaged in the conduct
nosited above.

Remedz

The amended complaint contains a request that the Commission order
2espondents to:

"l. Cease and desist from refusing to permit
representatives of the M,P.A. or an attorney retained
by elther the [/1,P.A. or the employee to represent said
emnployee at a Trial Board or at an interrogation of the
employee where the purpose of the proceeding is
disciplinary;

2. Cease and desist from refusing to permit an
emnployee an opportunity to consult with the M.P.A. or
1ts attorney before being compelled to prepare a
written report of a matter that could result in the
employee being disciplined;

—  See also, Climax Molybdenum Co., 227 lULRB lio. 14, 94 LRRM 1177
(1977) (rignt to representation under NLRA includes right to
consult with representative prior to investigatory interview),

Unlike the BOI situation, a spokesperson role for the representa-
tive is not warranted since here, as in Weilngarten, the employe
is being called upon only for answers, not for examination and
cross examination of wltnesses, etc.

Nos. 14873=3
1487553
14899-3




3. * Expunge from the employment records of all
employees listed in Paragraph 5, above, any and all
references to actions taken by Harold A. Breler con-
cerning charges heard by the Trlal Board on or about
the dates indicated in saild Paragraph 5 to the extent
that such actions were taken on or after sald date;

4, Remove from the employment records of all
ernployees listed in Paragraph 5, above, all written
reports, transcripts, memoranda and other documentary
material obtained by Respondent by virtue of the
prohibited practices described herein.

5. Withdraw the disciplinary orders issued
pursuant to Harold A, Breier's findings of guilt and
make the affected employees whole for any loss of pay
or benefits suffered by reason of said orders.

6. Permit all of said employees representation
by the M,P,A., or its attorney in any hearing before
the Trial Board of the charges filed."

With respect to the issues noted in paragraph 24 of the Findings of
Fact the parties have specifically agreed that the Commission "shall
impose such cease and desist and other relief as it finds appropriate
and with its powers (subject, of course, to judicial review in the
normal course) but that such remedial order, if any shall be prospective
only and in no way retroactive to a date earlier than the date of the
WERC decision containing 1t." Accordingly, we have fashloned prospective
only cease and desist and notification of Commission as to compliance
relief as regards the matters referred to in Finding 24 and Conclusion 9.

We have also entered an order that Respondents cease and desist
from violations of the sort found to have been committed 1in relation
to compelled BOI appearances, both as to the presence of an Association
representative, and as tu the role to be played by such representative
when present. Several aspects of the order in that regard are note-
worthy. First, it applies only where the avpearance is compelled., If
the appearance 1s made voluntary only, the employe 1s thereby put to
the choice (approved in Weinparten and Waukesha County) of participating
without representation or foregoing the appearance and any value 1t may
be to the employe. But where the appearance is compelled, the employe
is entitled to have an Association representative present, who has the
right to serve as the employe's spokesperson, because of the trial-type
nature of the BOI proceedings.

A number of officers who were denied their MERA representation
rights appealed thelr penaltles either to the Board of Fire and Police
Commissioners or proceeded to arbitration. Since there was no evidence
to the contrary, we assume that said officers were not denied representa-
tion in those proceedings. On the other hand, other officers, who could
have proceeded to either forum, depending on their penalty, chose not to
do so for reasons not establisned in the record. To require that any
officer in any of said two groups be granted a new BOI type proceeding,
at least with respect to those officers who had their penalties reviewed
by the Board of Fire and Police Commissioners or by an arbitrator, would,
in effect, negate the latter proceedinss, and, therefore, we are not
requiring that said officers be granted new BOI type proceedings.

Other officers accepted their penalties by not "appealing" same to
elther tribunal and are deemed to have waived their remedial rights in
said regard.
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‘“here were six officers, wno were in theilr orobationary status,
involved in this proceedlng, namely, Leonel Lopez, Bonnile Bauer,
Thomas Dudzikx, Judson Coleman, Howard Root and Thomas Rhodes.

Provationary employes nave no right to anpeal the dicipline imposed

upon tnem by the Chief to the Board of Flre and Police Commissioners.
The Respondents have contested the right of probationary employes, at
least in the case of Dudzik, to utilize the grievance and arbitration
procedure set Torth in the collective bargalning agreement with respect
to imposed discipline or dismissal,

Lopez did not request any representation at his BOI proceeding
l=ading to hls dismissal. He was not, therefore, denied MERA rignts.
zauer, Dudzik, Coleman, Root and Rhodes, all recuested such representa-
tion at their BOI proceedings, which requests had been denied, and in
said regard the Respondents have been found to have violated their MERA
rizhts. Bauer, wno had been suspended for six days, resigned from the
Cepartment witnin the week following her BOI appearance., Dudzik,
Coleman, Root and Rhodes were all dismissed following their BOI
appearances, Dudzik attempted to have such action, as it pertained to
nim, processed througn the contractual grilevance and arbitration
procedure, The issue as to whether he has a right to do so, at least
at the time of the hearing herein, was pending in arbitration.
Grievances were not filled on behalf of the remaining probatilionary
employes. Absent any evidence to the contrary, we assume that the
Respondents would, as they did with Dudzik, contest their right to do
0.

Since Bauer resigned voluntarlly, we see no reason to recuire that
she be granted a new 1lnvestigatory proceeding. The penalties imposed
oy the Chlef on the remaining four individuals have not been reviewed
and determined on thelr merits in any "appeal" type forum, where said
individuals would have the rizht to be represented by the Associatlon.
Tnerefore, we deem it approoriate to require that said individuals
nave the ooportunicy, if they so deslre, to be represented by the
Association in a new proceeding. To avoid any appearance of "unfairness"
or of puilt in "bias" or "prejudice," rather than ordering a new BOI
oroceeding conducted by members of the Department, we have required that
an impartial fact finder should conduct the proceeding, where the
individuals involved may be represented by the Assoclation or ics attorney,
and wnere the facts relevant to the incident leading to the dismissal
involved can be established, in order that the fact finder can 1lssue
nis recommendation, as to the penalty to be imposed, for the Chief's
consideration. 51/

Yle nave also issued the usual order relating to notifying the
Commission as to compliance, and as to posting of notices to empnloyes.

Dated at Madison, Wisconsin, this o20% day of August, 1980.
WIS\j/}L?'ZMP OYMENT RELATIONS COMMISSION

N
402213 Slayney, Fhairman

Toro 1351oner

ry . Covelll, Commissioner

In Schmidt I the Commission affirmed the remedy ordered by the
Zxaminer, which included purging of the record, back pnay, and

also a new BOI proceeding for Schmidt, for the reason that Schmidt
did not take exception to Examlner's remedy as to a new blI pro-
ceeding. Furthermore, Schmidt was only suspended and not dismilssed,.
We are of the opinion, that under the circumstances herein, the pro-
ceeding before a fact finder 1s more approoriate to remedy the pro-
hibited practices committed. See also, NLRB v. Potter Electrical
Signal Co., 101 LRRM 2378 (1979).
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