
STATE OF i.JISCONSIN 

BZFr)RI TIIC I?ISCO;JSI?j E??PLOY!'&NT PELATIO::S COF%ISSIOI< 

. 
KENOSI I?, COUIiTY 1:':PLCYJ:ES LOCALS : 
1090, 99U - tv'LLFAF&, 1392, and 70, : 
A?? S C YE , AFL-CIO, : 

: 
Complainants, : 

: 
vs. : 

. . 
E:EXOSiih COUNTY, : 

: 
Respondent. : 

: 
-_------------------- 

: 
KL'XOSIIA COUNTY IBSTITUTIOM : 
E:PpLOYECS LOCAL 1332, : 

: 
Complainant, : 

: 
VS. . . 

: 
::EivOSIi:! COU;qTY, : 

Case XXVI 
NO. 20784 !T-659 
Decision NO. 14937-A 

Case XXVII 
No. 20818 XP-6Gl 
Decision 130. 14943-A 

; 
Respondent. : 

. . 
_-------------------- 
wearances: - - .--- 

Lawton & Gates, by !ir. David L. Gaebler, and ?V. Eruce Khlke, 
appearing on bZalfof'-Ge Complainants.- 

-- -,.- 

'I3ridqen, Pptajan, Lindner & Honzik, S.C., Attorneys at Law, 
'.by Vr. Eugene J. IIayman, appearing on behalf of the Respondent. - ---- - 

FINDIflC,S OF FACT, CONCLUSIONS OF LAW AND ORDLR - ------ -e- -- --- 

The above-named Complainants having on September 1, 1976 and 
September 16, 1976 filed complaints with the Wisconsin Employment 
Relations Commission alleging that the above-named Respondent had 
committed prohibited practices within the meaning of Section 111.70 
of the iunicipal Lmplolyment Relations Act (tIERA); and the Commission 
havinq apr>ointed Peter G. Davis, a member of the staff, to act as 
Examiner and to make and issue Findings of Fact, Conclusions of Law 
and Order as provided in Section 111.70(5) of the Vlisconsin Statutes; 
and a consolidated hearing on said complaints having been held in 
Kcnosha, Wisconsin on tiovember 8, 1976; and the Examiner having 
considered the evidence and arguments of counsel, makes and files 
the following Findings of Fact, Conclusions of Law and 9rder. 

FINDINGS OF FACT - 

1. That Kenosha County Employees Local 1090, VXCITB, AFSCp!L, 
AFL-CIO, herein Complainant Local 1090, is a labor organization 
functioning as the collective bargaining representative of "all full-time 
emnloyees of the County Parks, 
Assistant Park Director, 

except the yearly salaried Park Director, 
Administrative Assistant and Supervisor II 

employees". 
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2. ;llat Kcnosha County Courthouse Fmvloyces, J,ocal 990, 
I 4 c: r ' : F' i' 1,' $ c F t 6 .: AFL-CIO, herein Complainant Local 990, is a labor 
orqanization functioninq as the collective bargaining representative 
of "Kenosha County Courthouse Employees, excludinq elected officials, 
County i;oard appointed administrative officials and building service 
e!iployees " . 

3. That Kenosha County Welfare Let ‘Ifi-Jartment Professional and 
Clerical Cmnloyees, Local 990, FXCEX, I?-FSCF!E, AFL-CIO, herein ComLjlainant 
Local 993 - Welfare, is a labor organization functioninq as the 
collective bargaining representative of "Kenosha County Welfare 
l)epartment Professional and Clerical employes, but to exclude the 
pirectors, Administrative Assistants, elected officials, 
building service employees and supervisory employees". 

4. That Kenosha County Institution Employees, Local 1332, 
I<cc::.'L , XFSCfX, AFL-CIO, herein Complainant Local 1392, is a labor 
organization functioning as the collective bargaining representative 
of 'all i;rookside and willowbrook employees except supervisory emnloyees, 
administrators stenographer and registered nurses" employed by Kenosha 
County. 

5. That Kenosha County L';m?loyees, Local 70, ;JCCiiE, AFSCXE, AFL-CIO, 
iiclrein Complainant Local 70, is a labor organization functioning as 
the collective barqaininq representative of "all Kenosha County Highway 
emisloyces, except the vearly salaried supervisory employees". 

6. ‘Zlat Kenosha County, herein Pesnondcnt, is a municipal employer. 

7. Tilat in the Fall of 1975 Respondent and all of the Complainant 
I,ocals heqan collective barqaining for their 1976 barqaining agreements; 
that T?nspondent's principal representative during said negotiations 
;:'as Euqene J. Jiaymm while Complainant Locals riere represented by 
Yichard Abelson; that when the 1975 collective bargaining agreements 
expired on December 31, 1976 no settlement of the 1976 contracts had 
oeen reached and the oarties formally extended the terms of the 1975 
agreements until January 9, 1976; that as bargaining continued after 
January 3, 1976 the parties had a tacit understandinq that the terms 
of the 1975 bargaining agreements would remain in effect unless any 
of tile Complainant Locals struck the Respondent; and that in late 
February 1976 Iiayman informed Abelson that Respondent would cut off all 
cmnloye benefits if a strike occurred. 

8. That on ilarch 1, 1976 all of Complainant Locals struck 
the Respondent; that on lrarch 3, 1976 Respondent directed Visconsin 
Physicians Service to suspend all hospital, surgical and major medical 
insurance coverage for employes represented by Complainant Locals 
effective 12:Ol a.m. I;arch 1, 1976; and that on P!arch 11, 1976, 
as the strike continued, the Respondent informed the presidents of all 
of Complainant Locals that "the County's fringe benefit program, 
including Hospital; Surgical, PIedical Insurance and the accident and 
Sickness Pay Fiaintenance Plan was suspended for striking employes 
'F?f fective flonday, !,!arch 1, 1976." 

9. That on or about 1:arch 26, 1976 the parties reached a tentative 
settlement of their 1976 collective bargaining agreements; that prior 
to said settlement the bargaining focused upon the issues of retroactivity 
with respect to wages and accrual of seniority; that as a part of the 
tentative settlement tile parties agreed that the wage increase would 
in retroactive to February 1 and that employe seniority would Se 
uninterruuted; that early in Yarch the parties had llad a brief 
inconclusive discussion tiout the status of insurance benefits; t!lat 
follovinq said discussion the issue of insurance benefits or their 
retroactivity never arose in any communication between the parties. 
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13. ?hat the ,r tri?;r continued t;lrough ilarch 31, 1976 until 
all rjartie.7 hai! ratified the tentativm settlement; that certain cm~:loyes 
ronresented Lj;? Comrylainant Locals 990 and 9YO-B?elfarc had continued 
to work durincr tl;c duration of the strike; that on ;\pril 15, 1976 
the i:~?s~>ondent paid those non-striking employes who it believed had 
hen prevented from working on Karch 30, 1376 by Complainant Locals P 
990 and 990 -Welfare's picket line; that Respondent did not pay striking 
cmploycs represented by Complainant Locals990 and 930~Welfare for 
the date of Itarch 30, 1976; that on April 28, 1976 Complainant Locals 
990 and Y30-Welfare filed a grievance protesting Resnondent's April 
15 action: that said grievance was processed through the contractual 
grievance procedure: and that on July 14, 1976 Respondent informed 
Complainant Locals990 and 990~P:elfare that it was rejecting Complainant 
Locals ’ request that the grievance be arbitrateti. 

11. "hat insurance benefits were reinstated for all emnloyes : 
effective ;\pril 1, 1976; that Respondent never paid insurance premiums 
for any strikins employes for the month of rlarch; that premium payments 
wore ma& for non-strikino employes for the month of ?!arch; that 
vacation benefits accrued during the strike inasmuch as the parties 
had agreed that seniority would be uninterrupted: that the collective 
barpaining agreements reached by F?espondent and the Complainant Locals 
contained the followina provisions: 

"AF.TICLE ‘XVIII - INSURANCE --- ---.- 

Section 18.1. Kospital-Surgical. For the duration of this 
Agreement, the County shall make payment to the carrier to be 
snlected by the County of Funds sufficient to Pay for a comnrchensive 
hos?ital-surgical-major medical coverage policy including Outpatient 
Diagnostic and X-Pay, Supplemental Hospital and Emergency Medical 
benefits, and a $25 deductible Dental plan, as follows: 

. . . 

?RTICLE YXV - PURATION .---5 

St?ction 25.1. Term. --- - This Agreement 
tive JKryT m6, except for wages which 
February 1, 1276, and shall remain in effect 
1978, and shall be automatically renewed for 

shall become effcc- 
shall become effective 
through Dscetier 31, 
periods of one (1) 

year thereafter unless either party shall serve uoon the other a 
written notice of its desire to modify or to terminate this 
Pqreement. Such notice is to be served no later tllan the date 
of the July meeting of the County Board." 

12. That the collective bargaining agreements between I?espondent 
and Complainant Locals 1392, 990, and 990-Welfare provide for final 
and binding arbitration of unresolved grievances and contain the 
following provisions: 

"ARTICLE I - RECOC,NITICN --- 

. . . 

Section 1.2 VanaAement 
FroviGZ In thisa~r?Giiient, 

Fights. Except as otherwise 
-theCounty retains all the normal 

rights and functions of management and those that it has by law. 
V:ithout limiting the generality of the foregoing, this includes 
tile riaht to hire, promote, transfer, demote or suspend or other- 
wise discharge or discipline for proper cause; the right to de- 
cide the work to be done and location of work; to contract for 
work, services or materials: to schedule overtime work; to 
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establish or abolish a job classification; to establish qualifications 
for'the various job classifications; however, whenever a new 
position is created or an existing position changed, the County shall 
establish the job duties and wage level for such new or revised 
position in a fair and equitable manner subject to the grievance 
and arbitration procedure of this agreement. The County shall 
have the right to adopt reasonable rules and regulations. Such 
authority will not be applied in a discriminatory manner. 

. . . 

ARTICLE III - GF'IEVANCE PROCEDURE -..- -- -- 

Section 3.1 qrocedure. . f Any difference or misunderstanding 
involGG~33iFGterpretatl~or application of this agreement or 
a work practice which may arise between an employee or. the Union 
covered by this agreement and the County concerning wages, hours, 
working conditions or other conditions of employment shall be 
handled and settled in accordance with the following procedure: 

. . . 

ARTICLE VI - SEIGIORITY .--..- 

. . . 

Spction G.4 Lavoff. In the event it becomes necessary 
to reduce the nu%erxployees in a department, the probationary 
ernployoes shall be the first to be laid off and then tie employees 
with the least institution-wise seniority. P'mployees laid off in 
reduction of force shall have their seniority status continued for a 
period equal to their seniority at the time of layoff, but in no case 
shall this period be less than three (3) :'oars. :!hen vacancies 
occur in a department, while any employees hold layoff seniority 
status, those employees shall be given the first opportunity to 
M recalled and placed on these jobs. In the event an employee 
declines to return to work when recalled under this section, 
such employee shall forfeit all accumulated seniority rights." 

13. That certain employes represented by Complainant Local 
1332 worked during the strike; that as a part of the strike settlement 
Complainant Local 1392 and Respondent agreed that all employes represented 
f~-( Local 1392 would be laid off and then recalled in order of seniority, 
that while said employas were on layoff awaiting recall, Respondent 
continued to pay those employes who had worked during the strike: 
and that laid off employes who did not work during the strike were 
not so paid. 

.14, That in .I‘Jovember 1975, while bargaining with the Respondent 
for a successor agreement, 
of an "E" 

Complainant Local 1392 proposed the establishment 
shift at Respondent's institutions to provide additional 

manpower during certain periods of the day; that said proposal was 
rejected by the Respondent who informed Complainant Local 1392 that 
it could unilaterally establish such a shift if needed; that the 
issue of "E" shift was never again raised during negotiations; that 
in June 1976 representatives of Respondent and, Complainant Local 
1392 beqan to meet on a regular basis to discuss matters of mutual 
concern; 
includins 

that at one such meeting in the summer of 1976 several employes, 
the vice-president of Complainant Local, suggested the 

establishment of an additional shift to meet certain staffing needs-; 
that at a reetinq held shortly thereafter, the Respondent's Assistant 
pirector of Xurscs, presented a document to Complainant Local's rspresenta- 
tives which set forth the manner in which such a shift could l-e staffed; 
that on August 19, 
'*TOG PQSTIITC, . 

1976 the Respondent posted a document which stated 
TWELVE (12) CURPs>JT A SHIFT IJURSIPfr, ATTENDANTS TO 

:/OF% ?W EARLY i-r 'SirIIFT SEGIIJ;~I:~G AT 6 :00 ,&VI ANi) FNDI;JC AT 
2 :30 Pii"; that three employes signed this job posting; tijat at a 
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subsequent meeting representatives of Complainant Local suggested 
that the posting be expanded to become available to employes on all 
shifte to see how many employee would "volunteer"; that the Respondent 
did subsequently repost the early “A” shift positions for all employes 
and one additional employe signed the posting; that in September 1976 
Respondent unilaterally established the additional shift using the 
four employes who signed the posting and the eight employes With lowest 
seniority from the “A” shift; and that prior to said implementation 
Complainant Local 1392 never requested that Respondent bargain about 
the establishment of said shift or its impact upon employes. 

Based upon the above and foregoing Findings of Fact, the Examiner 
makes the following 

CONCLUSIONS OF LAW 

1. That Respondent Kenosha County, by unilaterally suspending : 
insurance coverage for employes represented by Complainant Locals 
while the employes were on strike, did not commit a prohibited practice 
within the meaning of Section lll.fO(3) (a)1 or 4 of the Municipal 
Employment Relations Act. 

That Respondent Kenosha County, by failing to retroactively 
reins:;te insurance coverage for striking employes for March 1976 
did not violate the parties ' 1976 collective bargaining agreements 
had thus did not commit a prohibited practice within the meaning of 
Section 111.70(3)(a)5 of the Municipal Employment Relations Act. 

3. That Respondent Kenosha County, by unilaterally making wage 
payments to only those laid off employes represented by Complainant 
Local 1392 who did not strike, violated the 1976 bargaining agreement 
between it and Complainant Local 1392 and thereby committed a prohibited 
practice within the meaning of Section 111.70(3)(a)S of the Municipal 
Employment Relations Act. 

4. That Respondent Kenosha County by unilaterally making wage 
payments to only those laid off employes represented by Complainant 
Local 1392 who did not strike, oommitted prohibited practices within 
the meaning of Section 111.70(3)(a)l uad 4 of the Municipal Employment 
Relations Act. 

5. That the April 28, 1976 grievance filed by Complainant Locals 
990 and 9900Welfare protesting the April 15, 1976 wage payments to 
certain employes represented by said Local raises a claim which on 
its face is covered by the terms of the collsotive bargaining agreement 
beeWeen Respondent and Complainant Locals 990 and 9900Welfare. b 

6. That Respondent has violated and continues to violate the 
terms of Article III of the collective bargaining agree-t existing 
between it and Complainsnt Locals 990 and 990-Welfare by refusing 
to arbitrate the April 28, 1976 grievance and thus has committed and 
continues to commit a prohibited practiae within the nreaning of Section 
111.70(3)(a)S of the Municipal Employment Relations Act. 

7. That Respondent, by unilaterally establishing an additional 
shift which affected certain employes represented by Complainant Local 
1392, did not commit a prohibited practice within the meaning of Section 
111.70(3) (a)4 of the Municipal Employment Relations Act. 

Based on the above and foregoing Findings of Fact and Conclusions 
of Law, the Examiner makes the following 

ORDER 

That Respondent Kenosha County, its officers and agents shall 
immediately: 
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1 *. Cease and e!%siPt fro!!!: 

(a) Violating the terms of the collective bargaining agreements 
existing between it and Complainant Locals 990, 9900Welfare 
and 1392. 

(b) Taking any action which would tend to interfere with the 
exercise of employe rights protected under Section 111.70(2). 

(c) Refusing to bargain with Complainant Local 1392 over 
unilateral changes in wages, hours and working conditions 
of employes represented by Complainant Local. 

2. Take the following affirmative action which the Examiner finds 
will effectuate the purposes of the Municipal Employment 
Relations Act. 

(4 

(b) 

(cl 

(d) 

Comply with the arbitration provisions of the collective 
bargaining agreement existing between it and Complainant 
Local 990 and 990~Welfare with respect to Complainant Locals 
990 and 9900Welfare's April 28, 1976 grievance. 

Notify Complainant Locals 990 and 990-Welfare that it will 
proceed to arbitration of said grievance. 

Participate with Complainant Locals 990 and 990-Welfare 
in the arbitration proceedings before an arbitrator with 
respect to the April 28, 1976 grievance. 

Notify the Wisconsin Employment Relations Commission 
in writing within twenty (20) days from the date 
of this Order as to what steps it has taken to comply 
herewith. 

IT IS FURTHER ORDERED that all remtinixig portions of the complaints 
be, and the same hereby are, dismissed. 

Dated at Madison, Wisconsin this 2nd day of June, 1977. 

WISCONSIN EMPLOYMENT RELATIONS COMMISSION 

BY 
PeJ%r G. Davis, Examiner 
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KENOSHA COUNTY, XXVI, Decision No. 14937-A, XXVII, Decision No. 14943-A 

MEMORANDUM ACCOMPANYING FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND ORDER 

Complainants uontend that Respondent committed certain prohibited 
practices by: (1) unilaterally suspending insurance coverage for 
employer represented by Complainants while Complainmts were engaging 
in an illegal strike; (2) failing to retroaotively reinstate in5ur5noe 
benefits for striking employer; (3) paying non-strikin employes 
represented by Local 1392 who were on layoff status wh 9 le laid off 
striking employee were not receiving oompensation; (4) refuSing to 
arbitrate a grievance arising out of Respondent's payment of wages 
to nonstriking employes, and (5) unilaterally implementing a shift 
change affecting employes represented by Complainant Local 1392. 
The Respondent asserts that none of its aforementioned actions constitute 
prohibited practices and thus requests that the complaint be dismissed 
in its entirety. 

Suspension of Insurance Coverage 

The record reveals that Complainant Locals struck the Respondent 
on March 1, 1976 and that shortly thereafter Respondent, true to 
its word, responded by suspending insurance coverage for employes 
represented by Complainant Locals. Complainant5 assert that the 
Respondent had a duty to bargain with Complainants before suspending 
benefits and thus that the Respondent's unilateral suspension of 
benefits violated this statutory duty. &/ This assertion must be rejected. 

Initially it must be noted that the Wisconsin Employment Relations 
Cosunission has concluded that an illegal strike does not relieve 
the municipal employer of the duty to bargain with respect to issues 
raised by said strike if said issues deal with mandatory subjects 
of bargaining. &/ However in the instant matter there appears to 
be no allegation that the Respondent refused to bargain over the 
resolution of issues raised by the Complainants' illegal strike. 
Indeed it is clear from the reoord that the Respondent did so bargain. 
Rather Complainants appear to be asserting that a municipal employer 
has a duty to bargain over the manner in which it will respond to 
an illegal strike. 

Complainants have presented absolutely no authority from either 
the public or private sector for the proposition that an employer, 
when confronted with a legal or illegal strike, must bargain with 
the representative of the striking employes over its decision of 
whether it will respond to the strike by withholding wages and fringe 
benefits. One suspects that no such authority exists inasmuch as 

The record indicates that after January 9, 1976 the parties had 
a tacit understanding that the contracts which existed on Decetier 
31, 1975 would remain in effect as bargaining continued unless 
there was a strike. Thus at the time Respondent suspended coverage 
no contract existed between the parties. In light of this fact 
Complainants' refusal to bargain allegation does not appear to be 
based upon an assertion that Respondent made an illegal unilateral 
change during the term of existing bargaining agreements. Thus 
its allegations have not been viewed from this perspective by the 
Examiner. If by chance the undersigned has misinterpreted 
Complainants' position and their alle ation 
upon an alleged unilateral change dur ng the term of the contracts, 9 

is in part premised 

such an allegation is found to be totally without merit as it is 
clear that no contract existed at the time of the suspension. 

Madison Joint School District No. 8 (14365) 2/76. 

-7- No. 14937-A 
No. 14943-A 



__ 

such a bargaining requirement would be abhorrent to the basic balance 
of power which a strike situation unveils; that balance being the 
employeis ability to withhoia servrces and the employer's ability 
to respond by withholding wages and benefits. Complainants have 
argued that while Respondent could unilaterally withhold wages for 
striking employee, it could not take said unilateral action with 
respect to fringe benefits. This contention is premised upon Complainants' 
assertion that wages are intimately linked to the performance of 
services and thus may be withheld during a strike but that fringe 
benefits are related to one’s status as an employe which continues 
during a strike. Initially it must be pointed out that fringe benefits, 
like wages, clearly constitute compensation for services performed 
by an employe and thus the distinction between said benefits and 
wages advanced by Complainants would appear to be illusory. However, 
even if one were to accept Complainan&' distinction, there has been 
no authority presented to Examiner for the proposition that this 
distinction is a significant one with respect to Respondent's alleged 
duty to bargain. Having been presented with no authority for the 
establishment of a duty to bargain in the instant situation and being 
unable to conceive of a basis for same, the undersigned must conclude 
that Respondent's unilateral suspension of insurance coverage did 
not violate Section 111.70(3)la)l of MERA. 

Complainants have also asserted that the suspension of insurance 
coverage constituted interference with the exercise of employe right8 
protected by MERA. This assertion must also be rejected. Section 
111.70(3) (a)1 of MERA makes it a prohibited practice for a municipal 
employer to "interfere with restrain or coercs municipal employes 
in the exercise of their rights guaranteed in [Section 111.70) sub. 
2. " The right to strike is not protected or "guaranteed" by Section 
111.70(2); indeed public employe strikes are expressly prohibited 
by Section 111.70(4)1. Thus any action by Respondent, such as a 
suspension of insurance coverage, which may tend to interfere with 
the unprotected employe decision to strike or to remain on strike 
does not constitute interference in violation of Section 111.70(3) (an. 

Retroactivity of Insurance Benefits 

The Complainants have asserted that the Respondent's failure 
to reinstate the striking employes insurance coverage for the month 
of March 1976 constitutes a violation of the parties' 1976 bargaining 
agreements. When the parties' contract provides for the final and 
binding impartial resolution of such issues, the Commission will 
not assert its jurisdiction under Section 111.70(3)(a)5 to determine 
whether a contractual violation has been committed. Exceptions to 
this general policy of deferral to arbitration arise when the parties 
waive resort to this contractual process or when one of the parties 
ignores or frustrates use of the cxmtraotual mesns of dispute resolution. 

The issue of deferral to arbitration was never raised by the 
parties. 
i,ssue. 

In addition both parties litigated the merits of the contractual 
Given the parties'conduct and their positions, the undersigned 

concludes that the parties have waived resort to the arbitration 
process and desire to have the contractual issue resolved herein. 
Thus the Examiner will exercise the Conrmission's jurisdiction under 
Section 111.70(3)(a)5 to determine whether the Respondenti failure 
to retroactively provide insurance benefits to striking employes 
constitutes a violation of the partied bargaining agreement. 

Complainants assert that the duration clause of the partied 
bargaining agreements unambiguously indicates that the terms of said 
agreements, including the insurance provisions, were to be retroactively 
effective as of January 1, 1976, with the sole exception of wages 
which were effective February 1, 1976. They contend that if the 
parties desired to exclude insurance coverage from the January 1, 1976 
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retroactivity they would have expressly stated the exclusion as they 
did with respect to wages. Believing that the duration clause unambiguously 
reinstates insurance coverage for the March 1976 strike, Complainant6 
urge that no parole evidence should bs cmnsidered by the Examiner. 

The ultimate goal when interpreting a collective bargaining 
agrsement is to determine the parties' intentwith respect to the 
issue at hand. In this instanos the undersigned has been asked by 
ths Complainants to find that the content of the general duration 
clause is such an unambiguous statement of the parties'intent with 
respect to retroactive insurance wverage that one need not resort 
to parole evidence. The Examiner must decline Complainant's invitation. 

Initially the Examiner feels compelled to point out that after 
a long bitter strike marked by the euspension of insurance coverage, 
it seems unlikely that the parties would choose a general duration 
clause as the means of indicating that insurance coverage would be .' 
retroactively reinstated. Indeed, in light of the importance of 
the resolution of the insurance coverage issue, it could reasonably 
be argued that if the parties had desired to reinstate coverage they 
would have specifically stated same and thus that the absence of 
any specific provision indicates that the parties did not agree to 
retroactive reinstatement. However, as the parties chose the duration 
clause to express their intent with respect to the effective date 
of mwages" and the remainder of the bargaining agreements is silent, 
Complainants' assertion that this clause also expresses the parties' 
intent with respect to the insurance issue becomes a reasonable 
one. Yet as revealed by the parties' contractual statement with 
respect to the effective date of "wages", the duration clause is 
not sufficiently unambiguous to preclude utilitation of all available 
relevant evidence regarding the parties' intent. 

A portion of the duration clause relied upon by Complainants 
as an expression of intent explicitly states that "wages . . . shall 
becoms effective February 1, 1976." Viewing this language in isolation, 
one might reasonably conclude that from February 1, 1976 until the 
expiration of the contracts, a period which includes the March 1976 
strike, the employes are entitled to receive the wages dictated by 
the contracts. Yet the record reveals that despite this February 
1, 1976 date, no striking employs ever received any wages for the 
period when they were on strike. Given the fact that one arguably 
unambiguous portion of the duration clause (i.e. February 1, 1976) 
does not accurately reflect the parties I intent with respect to wages, 
the undersigned must conclude that the remaining portions of said 
clause simply cannot be relied upon as an unambiguous expression 
of the parties' intsnt with respect to the retroactive availability 
of insurance coverage for March 1976. Thus the undersigned must 
turn to the parties' bargaining history in an effort to discover 
whether said clause was in fact intended to express the parties’ 
intent on insurance and, if so, what answer to the issue at hand 
is provided therein. 

The record aontains uncontradicted testimony that, with the 
exception of a brief inconclusive discussion shortly after the suspension 
of insurance coverage, the parties never discussed the issue of retroactive 
insurance ooverage for striking employes. The record reveals that 
as the parties struggled to reach a strike settlement, the issues 
of wages and seniority were predominant, with the parties ultimately 
agreeing that wage increases would be effective February 1 and that 
seniority would be uninterrupted. The Complainants never demanded 
retroactive coverage as a requirement for rettlement and Respondent 
nevsr offered such coverage. While this virtual silence is rather 
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stunning in light of the importance of the benefit involved and Respondent's 
open 8uepeneion of cowsager the record clearly indicates this absence 
of bargaining on the specific issue in question. Clvon this bargaining 
silence on the issue of retroactive insurance coverage, the Examiner 
simply cannot conclude that it was the parties’ intent to contractually 
provide retroactive coverage through a general duration clause or 
through any othar portion of the contract. 

In reaching this conclu8ion, the Examiner has conrridered Abelson's 
testimony that WERC mediator8 "asrured ub that in conjunction with 
the duration clau8e, a no reprisal no recrimination clau8e would 
cover our concern8 about seniority and fringe benefit8 provisions 
of the labor agremnemta. m undaroigned 8-1~ cannot credit ruch 
self-serving heresay testimony. However it should be noted that 
even if a mediator made such a c omment, such as assertion, absent 
a demand for retroactive coverage or an offer of same, would provide 
inrufficient basis for concluding that the partieo mutually intended 
to provide such coverage. The Examiner ha8 also considered Complainants' 
argument that certain other benefits have been retroactively granted 
effective January 1, 1976 although not specifically bargained, and 
thus that insurance coverage should reosive the same treatment. Wore 
specifically Complainants allege that vacration benefits continued 
to accrue during the strike and that claims for dental insurance 
benefits, which first appeared in the 1976 contractr, were paid for 
January and February, 1976. With respect to vacation benefits, the 
parties' strike settlement specifically indicated that seniority would 
be unbroken by the strike and thus it CM reasonably be concluded 
that vacation time would continue to be earned by an employe. Regarding 
the payment of dental benefitr, no specific paid claim8 were presented 
and there was no persuasive conclusive evidence that the Respondent 
paid premiums for January and February 1976. 
has also been rejected. 

Thus this argument 

Having concluded that the parties' bargaining agreements do 
not provide for retroactive insurance coverage, the Respondent's 
failure to provide same does not violate the parties' agreements 
and thus does not constitute a violation of Section 111.70(3)(a)S. 

Payments to Laid - Off Non-striking Employee 

It is undisputed that the strike settlefflent agreement between 
Respondent and Complainant Local 1392 called for all employes to 
be laid off and then recalled in order of seniority. Said agreement 
did not contain any provision indicating that any employe was to 
receive any payment while on lay-off statu8. It is also undisputed 
that the Respondent made payment8 to the non-striking employes who 
were laid-off while failing to make similar payment8 to those laid 
off employer who had struck. The record reveals that Respondent took 
this action because it did not want the strike settlement agreement 
to have the effect of "penalizing" employer who had worked during 
thestrike. Compla%nants allege that by making these payment8 EIsspondent 
violated the partie 1 1976 bargaining agreement; violated its duty 
to bargain with Complainant Local 1392, and interfered with employes 
in the exercise of the Section 111.70(2) rights. Complainant8 ask 
that Respondent be found to have oommitted the alleged prohibited 
practice8 but do not request MY specific affirmative relief. 

As etated earlier, when the partiea g bargaining agreement provides 
for the binding impartial resolution of contractual disputes, the 
Commission will not normally exercise it8 Section 111,70(3)(a)S 
jurisdiction. However a8 the partier fully litigated the quertion 
of whether Respondent's payments violated the partie8'bargaining 
agreemsnt and the issue of deferral to arbitration was never raised, 
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the Examiner again concludes that the parties have waived msort to 
the arbitration process and thus will exeroise the Commission's statutory 
jurisdiction to determine whether Respondent18 action violated the 
parties' bargaining agreement. As there has been no allegation that 
the a&ion in question also violated the parties' settlement agreement, 
the Examiner will make no finding with respect to that i08Ue. 

A preliminary question which must be resolved is whether the 
parties intended that the terms of the new bargaining l gresarsnt, especially 
the layoff clause contained therein, should govern the strike settlement 
layoff. Given the silence of the settlwnt agreement with respect 
to this iosue and the fact that the layoff8 would be occurring during 
the term of the new contract whioh contained layoff language, it is 
reasonable to conclude that the parties intended that the newly reached 
bargaining agreement would govern. 

Turning to the merits of the allegation at hand, the bargaining ', 
agreement is silent with respect to whether employes are to receive 
any payments while on layoff. However inasmu& as au& payments run 
contrary to the common attributes of layoff rtatue, the Examiner concludes 
that raid silence should reasonably be viewed as an adoption of the 
general concept that employes who have been laid off do not continue 
to receive payments from the Employer. It aeeaus doubtful that Respondent 
would dirpute this conclusion as it indicates that it made the payments 
not because of any contractual obligation but rather because it did 
not wish to npenaliteW non-striking employes. 

Having ooncluded that the bargaining agreemeat was to govern 
the layoff and that said agreement does not provide for payments to 
laid-off employer, the Examiaer must conalude that the payments made 
to aertain employes circumvented the layoff provisions of the agreement. 
By making said payments the Respondent in essenue removed the recipients 
from layoff status under the wmtract and placed them in something 
akin to vacation status. Such circumvention constitutes a violation 
of the parties' bargaining agree-t and thus a violation of Section 
111.70(3) (a15. In reaching this conclusion, the Examiner has rejected 
Respondent's argument that the layoff agreement which it reached with 
Complainant Loaal 1392 to rettle the strike should not be the basis 
for "penalizing" employes who did not engage in an illegal strike. 
Respondent was not forced to relinquish its desire to protect non- 
strikers from any wage loss caused by the layoff agreement and must 
be found to have sacrificed this desire in order to settle the strike. 
Respondent cannot regain, through a unilateral extension of benefits, 
that which is racrificed at the bargaining table without violating 
the parties @ bargaining agreement. 

As the wage payments made by Respondent to certain laid-off employes 
oonstituted a change in the wages and conditions of employment for 
said employer during the term at the bargaining agreement, Respondent 
had a duty to bargain over oaid paymsnts prior to their extension 
to the employer. The record clearly rsveals that Respondent did 
not so bargain and thus it must be found that Respondent committed 
a prohibited practiue within the msaning of Seotion 111.70(3)(a)4. 

Complainants have also alleged that the unilateral wages pay-t8 
interfered with employe's right6 under Section 111.70 and thus constituted 
a violation of Section 111.70(3)(a)l. As discussed earlier, 
the instant rtrike was not protected ooncerted activity and thus if 
the potential impact of Respondent'8 a&ion was solely upon employes' 
future propensity to strike, no statutory violation would be found. 
However, the unilateral extension of wages to certain employes which 
occurred after the rtrike had been resolved and which violated the 
newly established bargaining agreement has a tendency not only to 
affect future strike decision s but also to undermine the future 
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position of Complainant a8 bargaining representative. 
grcsts btzsfito 

When an employer 
in such a manner, mp10y~ might weii begtr ix konder 

about the utility of supporting their bargaining representative. 
Given this tendency of the Reepondent'r action to interfere with 
an employe'r willingness to engage in protected concerted activity 
on behalf of its bargaining representative, it muet be concluded 
that Respondent'8 unilateral extension of benefit8 constituted interference 
with 8mployes'Section 111.70 rights and a prohibited practice within 
the meaning of Section 111.70(3)(a)l. 

Having concluded that the Relrpondent'a payment8 constituted 
the aforementioned prohibited praoticea, the Examiner ia confronted 
with the question of whether any affirmative relief would effectuate 
the purposes of the Municipal Employment Relations Act. With respect 
to the contractual violation, an affirmative remedy might well require 
that employes who received payments while on layoff return sams to 
the Employer. Inasmuch as this would work undue hardship upon said 
employer and would be likely to reopen wounds created by the March 
1976 strike, the undersigned concludes that such affirmative relief 
would be inappropriate. Turning to the refusal to bargain, the commonly 
utilized remedy would require that Respondent rescind its action 
and then, upon request, bargain with respect to such payments. Such 
action would again entail the loss of payments by the recipients 
and for the reasons cited above, the Examiner finds such relief inappropriate. 
In addition no uaeful purpose would be revved by ordering Re8pondent 
to bargain about payments which exfated for a ehort period of time, 
which ended over a year ago, and which will likely never be repeated. 
Thus with respect to the statutory violations discussed above, the 
Examiner has only ordered that Respondent cea88 and desist from committing 
said violations. It is noteworthy that Complainant8' prayer for 
relief did not contain a request for any specific affirmative remedy 
for said violations. 

Refusal to Arbitrate 

Se&ion 111.70( 3)(a)5 of the Municipal Employment Relation8 
Act make8 it a prohibited practice for a Municipal Employer "to violate 
any collective bargaining agreement agreed upon by the parties . 

. including an agreement to arbitrate questions arising as to the 
Aaning or application of the terms of a collective bargaining agreement 

I’ When interpreting said provision with respect to questions of 
i&&dural and eub8tantive arbitrsbility the Commission has followed the 
federal oubrrtantive law set forth in the Trilogy cases 2/ and John 
Wiley and Son8, Inc. ~8~ Livingston, 376 U.S. 543, 55 LRRM 276m(1964). 

fn actions seeking entorcement of arbitration provision8 contained 
in":ollectia bargaining agreements , the Commiaaion will give suah 
clauses their fullest meaning and restrict itself to a determination 
of whether the party seeking arbitration makes a claim which, on 

-,it face, i8 covered by the bargaining agreement. q Therefore,xe ierue 

1/ Steelworkers vs. ADPerican Mfg. Co., 353 U.S. 564 (1960); Steelworkers 
vs. Warrior and Gulf Navigation Co., 353 U.S. 574 (1960); Steelworkers 
vs. EnterUrine Wheel C Car Corp., 563 U.S. 593 (1960). 

(11196-A) 11/72; Monona Grove Joint 
Weyerhaurer Joint School Diet., (12 

et. No. 1 (14372-A) 8/76; Spooner 
4416-A) 9;76. 

984) 
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' before the Examiner is limited to a determination of whether the 
instant grievance is arbitrable under the parties' bargaining agreement. 

Article III of the partiea @ 1976 bargaining agreement indicates 
that "any difference or misunderstanding involving the interpretation 
or application of this agreement . . . which may arise between an 
employer or the Union covered by this agreement and the County concerning 
wages, hours, working conditions or other conditions of employment 
shall be handled and settled . . .I' via the grievance/arbitration 
procedure. The grievance in question filed by Complainant Locals990 
and 9900Welfare alleges that the April 15, 1976 payment of wages 
to certain employee who did not work on March 30 while denying wages 
to others who also did not work on said date "is an act of discrimination 
by management." Inasmuch as the management rights clause in the 
1976 agreement forbids the Respondent from exercising said righta 
“in a discriminatory manner" and as one could conclude that the payment 
of wages to employes is the exercise of a management right which 
is subject to this no discrimination proviso, the Examiner concludes 
that the instant grievance on its face, constitutes a "difference 
or misunderstanding involving the interpretation or application of 
this agreement” and thus that said grievance would be substantively 
arbitrable under the 1976 contract if said contract was in effect 
at the time the grievance arose. 

Respondent's refusal to arbitrate the grievance does not appear 
to be based 011 a position which would conflict with this conclusion. 
Rather the Respondent asserts that the grievance arose on March 30 
at a time when no contract existed between the parties and thus that 
it has no obligation to arbitrate said grievance. It further contends 
that the 1976 bargaining agreement which purports on its face to 
go back to the expiration date of the 1975 uontract does not ,make 
the matter retroactively arbitrable given the absence of a specific 
agreement regarding such a retroactive application. The Complainanti' 
uounter by asserting that the grievance arose on April 15 and thus 

' that a bargaining agreement did exist when the grievance arose. 

The Examiner accepts the proposition that there is no duty to 
arbitrate a grievance which arises when no collective bargaining 
agreement exists between the parties. r/ However, the issue before 
the Examiner does not require a determination of whether the grievance 
in fact arose when a contract existed but rather whether the grievance 
-a claim which on its face calls for the interpretation of 
the parties'1976 bargaining agreement. Inasmuch as the duration 
clause on its face indicates that the 1976 bargaining agreement became 
effective January 1, 1976, the Examiner mnaludes that the grievance 
does raise a claim which appears to call for the interpretation of 
the 1976 agreement and thus that Respondent must arbitrate said grievance. 
It should be clear however that this conclusion does not constitute 
any determination with respect to the merits of the grievance. 

Implementation of "El' Shift 

As the establishment of an additional shift is integrally related 
to Respondent's judgment as to how it may best pursue its goal of 
providing quality health care 88rvfce8, the Examiner concludes that the 
decision to establish said shift is a permissive and not a mandatory 

21 It should be noted however that the Commission has yet to adopt 
this conclusion, City of Greenfield (14026-A) which Respondent 
oited for said proposition is currently on appeal to the Commission. 
Splicewood Carp: (3139) S/52 is factuaily distinguishable in that 
'it presented a situation where the grievance arose before the 
uontract expired and it was the Employer's response to an arbitration 
request which occurred after expiration. 
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subject of bargaining. 6/ Thus Respondent had no duty to bargain 
with Complain&t Locai X352 regardhg its decision to establish the 
additional shift. However, as the establishment of said shift affects 
the "wages, hours and working conditione" of employee assigned thereto, 
the impact of the decision to establish the shift is a mandatory 
subject of bargaining. Thu8 Respondent wa8 obligated to bargain 
with Complainant Local 1392 regarding the impact of the shift unless 
Complainant Local waived its right to bargain by its conduct or through 
the content of the partier' bargaining agreement. 2/ The Examiner thus 
turn8 to an examination of the issue of waiver. 

The Commission has consistently indicated that it will not find 
a waiver of the statutory right to bargain on a mandatory subject of 
bargaining absent clear and unmistakable evidence requiring that 
re8ulte y The record reveal6 that reprerentative8 of Complainant 
Local 1392 suggested the ertablishment of the additional shift; that 
they were aware of the mannor in which the Respondent proposed to 
implexmnt such an additional shift; and that they were fully aware 
of the polrting of the additional shift. Abeent thir porting, it 
might have been reaeonable for Complainant Local 1392 to conclude 
that the Respondent was not seriotllrly ccntemplating the establishment 
of the shift. However, after the shift position8 were posted, it must 
be concluded that Coolplainant had been put on notice of the impending 
nature of the ehift's ertablirhment. Being-are of thio contemplated 
change, it wa8 incumbent upon Complainant to request bargaining on 
the impact the shift would have upon employed “wage8, hours and 
working conditions." Given Complainants.? failure to make this 
bargaining request, prior to the shift's establishment, it must 
be concluded that the record contains clear and wmistakable evidence 
that Complainant waived it8 right to bargain about the impact of the 
additional shift. 

Dated at Madison, Wisconsin this Ls/7&(, day of June, 1977. 

WISCONSIN EMPLOYMENT RELATIONS COMMISSION 

BY 

ii/ While the Commission ha8 not confronted this precise issue in the 
public sector, the Examiner note8 that in Oak Creek-Franklin Jt. 
School Dirt. No. 1 (11827-D) 9/74 the Co~ericn found teacher-pupil 
contact hours to be a permissive abject of bargaining. While the 
analogy between the establishment of an additional shift and 
the length of the school day i8 far from perfect, the undersigned - 
believe8 that the Coxuuisrion's ccnclwion in Oak Creek-Franklin 
Jt. School Dirt. No. 1 provide8 some support for that reached herein. 

L/ City of Madison, (15095) 12/76; Middleton Joint School District - 
No* 3 (14680-A, B) 6/76; City of Green Bay, 
Ghkee County, (12734-A, B)'2/75. 

(12411 -A, B) 4/76; 

!!I (13495) 4/7S; City of Menomonie, (12674-A, B) 
t. School Diet., (ln65-A, B) 7/74; Madison Jt. 

Scholl Dirt., (12610) 4/74; City of Brookfield, (11406-A, B) 
Aff'd Waukeaha County Cir. ct. 6174. 
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