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FI NDI NGS OF FACT, CONCLUSI ON OF LAW AND
ORDER CLARI FYI NG BARGAI NING UNI' T

On Novenber 11, 1991, Chequanmegon United Teachers filed a petition with
the Wsconsin Enploynent Relations Conmission asking that the position of
Library Aide be included in a bargaining unit of non-teaching enployes
represented by Chequanegon United Teachers and its affiliated |ocal, South
Shore Education Associati on. A hearing in the matter was held in Port Wng,
Wsconsin on February 6, 1992, before Exam ner Coleen A Burns, a nmenber of the
Conmi ssion's staff. The record was closed on April 10, 1992, upon receipt of
post hearing witten argunent. The Conmi ssion, being fully advised in the
prem ses, makes and issues the follow ng

FI NDI NGS OF FACT

1. Chequanegon United Teachers and its affiliated local, South Shore
Educati on Association, herein collectively referred to as the Union, are |abor
organi zations with an address of Route 1, Box 1055, Hayward, W sconsin 54843.

2. South Shore School District, herein the District, is a rmunicipal

enployer with an address of Wshington and School Streets, Port Wng,
W sconsi n 54865.

3. On April 20, 1977, the Wsconsin Enploynment Relations Comm ssion,
herein Commi ssion, certified the South Shore Education Association as the
col l ective bargaining representative of enployes in the collective bargaining
unit consisting of all non-certified enployes of the District, including cooks,
bus drivers, custodians and clerical enployes, but excluding contract bus
drivers, confidential and supervisory enployes. On Novenber 11, 1991, the
Union filed a Petition to Carify Bargaining Unit of Minicipal Enployes in
which the Union requested the Conmmission to include the position of Library
Aide in the collective bargaining unit represented by the Union. The District
opposes the inclusion on the basis that the individual occupying the position
sought to be included in the collective bargaining unit represented by the
Union, i.e., Mary GQustafson, is not a District enploye, but rather, is an
enpl oye of Green Thunb, Inc.



4. The Senior Community Service Enploynent Program (SCSEP) operated by
Green Thunb, Inc., herein Geen Thunb, is an enploynent and training program
for low income, elderly workers. The SCSEP program operated by G een Thunb is
authorized by Title V of the dder Anericans Act and is funded under a grant
provided by the United States Department of Labor. G een Thunb's mission is
two-fold: (1) to inprove the social and econonic condition of older anericans
by promoting enploynent and training opportunities for older workers, and (2)
to provide essential comunity services, particularly in rural areas.
Participants in the SCSEP program operated by Geen Thunb are referred to as
"enrollees.” The Green Thunb program operates the SCSEP program in accordance
with the requirenents of the O der Americans Act, Federal Regulations (20 CFR
Part 674, dated July 19, 1985), and Green Thunb policy and procedure. As a
general rule, individuals seeking to enroll in the Geen Thunb program rmust be
55 years of age or older; nust be a resident of the state where the individual
is enrolled in the Geen Thumb program and mnust have an annual famly incone
which is not nore than 125% of the established Federal poverty incone
gui del i nes. Additionally, Geen Thunb nust be able to verify eligibility to
work in the United States under the Inmgration Reformand Control Act.

5. Green Thunb recruits individuals eligible for the SCSEP program and,
as positions beconme avail able, Geen Thunb selects applicants based on specific
criteria established by the Washington office. Geen Thunb places the sel ected
applicants in qualified nonprofit or public agencies, known as host agencies.
An organization is eligible to be a host agency if it is either a private
nonprofit organization (other than a political party) that is tax exenpt under
Section 501(c)(3) of the Internal Revenue Code of 1954, or a public agency
operated by a governnent unit. Geen Thunb encourages host agencies and other
menbers of the public to refer individuals to Green Thunb for consideration as
enrollees. Prior to assigning an enrollee to a host agency, Geen Thunb staff
works with the agency to assess its personnel needs, to devel op training/ work
conditions and to match the host agency with the best qualified enrollee.
After Green Thunb selects an enrollee, the host agency, the enrollee and G een
Thunmb supervisor mnmeet to review the responsibilities of all parties. At any
time, the host agency has the right to decide not to utilize Geen Thunb's
services. The host agency does not have to accept an enrollee or to continue
with an enrollee. A host agency nay advise Green Thunb that it has an interest
in participating in the Geen Thunb program but it does not have the right to
insist wupon such participation. A host agency's decision to refuse an
enrollee, or to not continue with an enrollee, does not serve to termnate the
enrollee's participation in the Green Thunb program The host agency does not
have the right to demand a particular enrollee. Under the rules and
regul ati ons of the Green Thunb program host agencies have a responsibility to
develop a training work description for the enrollee and adhere to that
description; to establish a training work schedule with the enrollee and adhere
to that schedule; to designate a worksite supervisor; to provide enrollees with
orientation, day-to-day direct super vi si on, instruction, training and
supportive services; to pronptly notify Geen Thunmb of any change in an
enrol |l ee' s designated supervisor; to furnish any tools, equipnment and supplies
required by enrollees to performtheir assignment with the host agency; to pay
for or secure an acceptable yearly free health screening for enrollees and
assign duties consistent with medical limtations; to neet with Geen Thunb
representatives at least annually to discuss host agency rights and
responsibilities; to follow policies, procedures and practices established by
Green Thunb, Inc.; to assure that enrollees do not volunteer hours; to provide
enrollees with a workplace that is safe, healthful, and free of drugs and
al cohol; to follow all |aws governing workplace safety; to report all on-the-
job accidents by calling the G een Thunb State Ofice within 24 hours, conplete
a Supervisor's Accident Report, and provide all requested follow up; to provide
auto liability insurance coverage in anounts required by Geen Thunb when
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enrol |l ees have driving duties; to provide Green Thunmb with accurate and tinely
in-kind reports and tine sheets of enrollee hours; to conpensate enrollees for
all time worked that was not expressly authorized by Geen Thunb; to make every
effort to assist enrollees in obtaining enploynent off G een Thunb by providing
themwith job skills and training, and by considering them for enploynment when
appropriate openings occur; to not displace or replace existing enrollees with
an enrollee by reducing hours or enploynment benefits, laying off, or requiring
enrollees to perform the work of persons on layoff; to not inpair existing
contracts for service or substitute Federal (Geen Thunb) funds for other
funds; to assure that enrollees are not subjected to discrimnation based on
age, race, color, religion, sex, national origin, disability, veteran status,
political affiliation or any other basis prohibited by law, to assure that
enrollees are not assigned to positions that involve political activities on
behal f of either partisan or non-partisan groups; to conply with Geen Thunb's
anti-nepotism policy; to permt enrollees to attend required Geen Thunb
neetings and training, and when practical, provide transportation or travel
r ei nbur sement for enrol | ees; to assune full responsibility for any
i nvestigation into the enrollee's background; and to hold G een Thunb harnl ess
fromany liability resulting from the conduct of the host agency enployes and
representatives. Green Thunb enrollees have the following responsibilities:
Cooperate fully with Green Thunb and the host agency to find enpl oynent off the
program follow reasonable work rules established by the host agency; follow
Green Thunb program gui delines; follow the established training/ work schedul e;
do all assigned work in a safe and responsible way, free of drugs and al cohol;
report any work-related injury imrediately to the host agency supervisor and to
the local Green Thunb office within 24 hours; informthe host agency and | ocal
Green Thunb office of any changes in physical or mental condition that would
affect the safe performance of assigned work; submt accurate tinme sheets
pronptly at the end of each pay period; attend required Geen Thunb neetings
and training; give Geen Thunb the correct information about age, incong,
residence and famly size at the time of enrollnment and recertification; and
notify Green Thunb of any changes in income, famly size or address as soon as
t hey occur.

6. Annual Iy, the Green Thunb Area Supervisor evaluates each enrollee's
education, skills, training and experience to ensure that the enrollee receives
the optinmum benefit from the program and that the enrollee perforns the best
job possible for the host agency. There is no limtation as to the length of
time that an eligible individual nmay be enrolled in the Green Thunb program
Annual ly, Geen Thumb representatives recertify an enrollee's eligibility to
continue in the Geen Thunb program Geen Thunb nay reassign an enrollee to a
different host agency at any time and for any reason, but would discuss the
matter with the host agency before doing so. The host agency determ nes the
work to be performed by the enrollee, subject to the restrictions of the Geen
Thunb program Additionally, the Geen Thunb Area Supervisor has the authority
to review the duties assigned by the host agency and to refuse to allow the
assignnent of duties which the Area Supervisor deens to be outside of the
i ndividual enrollee's skill ability or detrinmental to the health of the
i ndi vi dual enrollee. Green Thunb, in accordance with its grant agreenent and
appl i cabl e Federal regul ations, determ nes the nunber of hours to be worked in
the Green Thunb program Presently, enrollees are offered an average of at
| east 20 hours of Geen Thunb work per week up to a maxi mum of 1300 hours per
grant year. As funding permts, the Geen Thunb State Director nmay offer
enroll ees the opportunity to work more than 20 hours per week. Under the rules
and regul ations governing the G een Thunb program enrollees who perform work
in the Geen Thunb program are paid the higher of the State or Federal m nimm
wage. Host agencies nmay not supplenent the wages paid to enrollees for work
which is conpensated by Geen Thunb. Under Ilimted circunstances, host
agenci es nmay conpensate an enrollee for additional tine worked beyond the hours
aut horized by Green Thunb without risking the loss of Geen Thunb services.
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Wien the additional conpensation paid by a host agency indicates that the host
agency is capable of paying for the SCSEP work performed by the enrollee, Geen
Thunmb is required to transfer the enrollee to another agency. When a host
agency does undertake to conpensate an enrollee for additional work, G een
Thunmb considers the host agency to be the enrollee's enployer for purposes of
wor kers conpensation, tax, wage and hour, and other Ilaws governing the
enpl oyer/ enpl oye relationship in that state. Enrollees are not eligible for
unenpl oynent conpensati on. Green Thunb does not provide health insurance for
enrol | ees.

7. Host agencies, in consultation with the G een Thunb Area Supervisor
and the enrollee, establish a work schedule for the enrollee, which work
schedule is set forth on the "Enrollee Job Description/Wrk Schedule." For

liability purposes, Green Thunb requires the host agency to provide Geen Thunb
with a work schedul e designating the hours to be worked each day. G een Thunb
woul d not approve a schedule which involves nore than 8 hours per day or
requires an enrollee to work nore than 6 hours without a |unch break. G een
Thunb requires host agencies to provide 15 mnute breaks as appropriate.
Enrollees fill out and sign their own tine sheets. Host agency supervisors
verify and sign the tine sheets. In Wsconsin, the verified tinme sheets are
sent to the Geen Thunb office located in Neillsville, Wsconsin for payroll
processing. The Neillsville office issues a paycheck for all hours worked in
the Green Thunb program Attached to the paycheck, is a stub which identifies
the enrollee's |eave balances. As a general rule, the host agency is required
to notify Geen Thunb in witing of any changes to an enrollee's established
work schedule at |east five days in advance of the change. |If the schedule is
to be changed for nore than 30 days, the enrollee's supervisor is required to
submt a revised schedule to Green Thunb. Wien the host agency is closed due
to holidays, weather conditions or energencies during an enrollee's regular
work schedul e, Green Thunb allows the enrollee, with the host agency's consent,
to make up the work. Under Green Thunb policies, the enrollee may al so choose
to work the reduced schedule or use personal |eave. The host agency worksite
supervi sor has authority to approve an enrollee's use of personal |eave. The
host agency has a responsibility for providing day-to-day supervision,
including direction and correction, of the enrollee' s work. G een Thunmb pays
enrollees' FICA as required by Federal |aw Green Thunb provides worker's
conpensation, unenpl oynent and disability insurance if required by state |aw.
In Wsconsin, Geen Thunb provides worker's conpensation insurance and
liability insurance for enrollees performng work under the auspices of the
Green Thunb program Green Thunb does not pay for lunch breaks or for tine
spent traveling to and from work. The G een Thunb program provides enrollees
with the followi ng fringe benefits:

Personal |eave - all enrollees earn approxi mately one
hour of personal |eave every 26 hours paid, up to a
maxi mum of 50 hours.

Leave Wthout Pay (LWOP) - Enrollees may be granted a
| eave of absence w thout pay for up to 30 cal endar days
for nedical, educational, mlitary or personal reasons
after all personal |eave has been used. LWOP may be
extended for a reasonable period, generally not nore
than 30 days, with the approval of the Geen Thunb
State Director.

Bereavenent leave - an enrollee may take up to three
wor k days of paid bereavenment leave if there is a death
in his or her imediate famly. Green Thunb defines
imediate famly as parents, spouse, chi l dren,
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grandchil dren, sisters, brothers, or in-laws of the
sane relationship, aunts, uncles, nieces, nephews,
stepparents and stepchildren.

Jury duty leave - if an enrollee is called for jury
duty or summoned to court on a schedul ed work day, he
or she may receive regular pay for a period of up to
sixty cal endar days unless the enrollee is a defendant
or has a financial interest in the proceedings. The
enroll ee may keep any fees for jury duty in addition to
his or her G een Thunmb pay.

Personal leave is paid | eave that can be used for any purpose as soon as it is

earned and approved by the host agency supervisor. A LWOP request for |ess
than four consecutive work days of |eave requires only the approval of the host
agency supervi sor. A LWOP request of four or nore consecutive work days

requires the approval of both the host agency supervisor and G een Thunb.
Green Thunb requests enrollees to provide the host agency supervisor with a
conpl eted | eave of absence request form at |east five days before a schedul ed

| eave. Absent extenuating circunstances, Geen Thum will not intervene in a
host agency's decision to approve or disapprove an enrollee's |leave. Unless an
enrol |l ee becomes suddenly i1ll or has an energency, Geen Thunb considers an

absence from work without prior permssion from his/her host agency supervisor
to be an unexcused absence which nmay be cause for disciplinary action, up to
and including termnation from the program Green Thunmb, and not the host
agency, has the authority to discipline enrollees. Geen Thunb representatives
such as the Area Supervisors have authority to transfer an enrollee to another
agency or to suspend an enrollee, but the Green Thunb State Director is the
only person who can dismss an enrollee from the program An enrollee who
believes that he or she is a victim of unfair treatnent, discrimnation or
harassment by a supervisor, manager, co-worker or host agency may follow the
Green Thunb grievance procedure of which Step 1 is the Area Supervisor, Step 2
is the State Director, Step 3 is the President of the National Geen Thunb
program and Step 4 is the Departnent of Labor.

8. Mary Qust af son has been a Green Thunb enrollee at the District since
March 28, 1983. Audrey Mller is the Geen Thunb Area Supervisor of Mry
Gust af son. Area Supervisors are generally responsible for the recruitnent,
sel ection and placenent of enrollees. Green Thunb expects Area Supervisors,

such as MIller, to visit the enrollee's worksite a mninmum of once a quarter.
Lenore Holly, who is a District teacher aide and a nmenber of the Union's
bargai ning unit, has been designated by the District to be Qustafson's host

agency Trai ni ng/ Worksite Supervisor. Qustafson performs G een Thunb work for
the District throughout the calendar vyear. Holly does not work for the
District during the sunmer. During the sunmer, Diana Reijo, a District

secretary, signs Qustafson's Green Thunb time sheets. Wile being conpensated
by Geen Thunb, GQustafson has perforned duties for the District other than
those reflected in the work description provided to Geen Thunb. Sone of the
work performed by GQustafson is also perfornmed by menbers of the Union's
collective bargaining unit. |If the District Adm nistrator would have a concern
regardi ng CGustafson's work performance, he would contact the Area Supervisor to
di scuss this concern. The District Administrator does not consider Holly or
Reijo to have authority to discipline Gustafson. |If the District Adm nistrator
consi dered Gustafson's conduct to be disruptive or a danger to the safety of
others, the District Administrator would renmove Qustafson from the workplace
prior to consulting with Green Thunb representatives concerning Qustafson's
work performance. The District Adm nistrator considers Geen Thunb to have the
responsibility for and the authority to determ ne whether or not Qustafson
woul d be suspended or otherw se disciplined for msconduct. Qustafson's hours
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of work have changed from year to year. Qustafson's schedule is arranged
between the Area Supervisor, Qustafson and the host agency supervisor. When
Qustafson needs to alter her Geen Thunb work schedule, she contacts the
District enploye who is providing her with supervision and asks perm ssion to
alter her schedule. Qustafson is has accrued sick |leave provided by G een
Thunb. The District Admnistrator approves the use of Qustafson's sick |eave.
Geen Thunmb no longer provides sick leave to enrollees, but does allow
enroll ees to use accrued sick |eave. At tines, District enployes other than

t he designated supervisor will ask Gustafson to performwork such as |am nating
docunents or running off copies. Gustafson has perforned nmany of the sane
duties throughout her placenent at the District. Wen Mller visits the

District worksite, she does not observe CQustafson performing work for the
District. Wwen MIler visits the District, she speaks with Holly, the District
Admi ni strator and Gustafson to see how things are going. GCenerally, Qustafson
does not receive specific work assignnents from District enploye's, but rather
does what she thinks needs to be done. CQust af son determ nes when she takes

br eaks. At least two years ago, CQustafson performed work for the District
whi ch was outside of the Green Thunb program and was conpensated for that work
by the District. During the last two years, Qustafson has not perforned any

work for the District which was outside of the Green Thunb program Currently,
Qustafson is not receiving any wages or fringe benefits fromthe District.

9. The District does not possess or exercise the indicia of
enpl oyer/ enpl oye status in sufficient conbination and degree as to warrant the
conclusion that Mary Qustafson is an enploye of the District.

Upon the basis of the above and foregoing Findings of Fact, the
Conmi ssi on nmakes and i ssues the foll ow ng

CONCLUSI ON OF LAW

Mary CQustafson is not an enploye of the District and, therefore, is not
appropriately included in the bargaining unit set forth in Finding of Fact 3.

Based on the above and foregoi ng Findings of Fact and Conclusion of Law,
t he Conmi ssion nmakes and issues the follow ng
ORDER 1/
The petition for unit clarification is dism ssed.
G ven under our hands and seal at the Cty of
Madi son, Wsconsin this 26th day of August,
1992,
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

1/ Footnote 1/ found on pages 8 and 9.
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rycker /s/

rycker, Conmi ssi oner
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1/

Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Comm ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,

petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49

any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

Cont i nued
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1/

Not e:

Cont i nued

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

For purposes of the above-noted statutory tinme-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion;

and

the service date of a judicial review petition is the date of actual

recei pt by the Court and placenent in the nmail to the Conmi ssion.
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SOQUTH SHORE SCHOOL DI STRICT

MEMORANDUM ACCOVPANYI NG FI NDI NGS
OF FACT, CONCLUSI ON COF LAW
AND ORDER DI SM SSI NG PETI TI ON

POSI TI ONS CF THE PARTI ES

Uni on

Green Thunb identifies participants as enrollees and documents supplied
by Green Thunb indicate that the enrollees work for the host agency. The Geen
Thunmb program fulfills only two duties associated with being an enployer, i.e.,
it requires the District to set up a work schedul e which averages 20 hours per
week for the enrollee and pays the enrollee a nini num wage.

Contrary to the position of the District, Geen Thunb does not have sole
responsibility for recruiting, screening and selecting the G een Thunb workers.
Simlar to Job Service and enploynment agencies, Geen Thunb obtains nanes of
i ndi viduals who want jobs and the names of enployers who want to hire people.
Wil e Green Thunb reconmends an enrollee to host agencies such as the District,
host agenci es have the absolute right to either accept or reject an enrollee.
Further, the District has the full responsibility of conducting a background
check.

The District has the absolute right to determne if the enrollee wll
continue to work at the District. As with other federally funded prograns, if
Green Thunb wishes to stop the program the District has the right to pay Mary
Qustafson to continue her work for the District.

The District establishes Mary Qustafson's work duties, as well as the
work rules to be followed when performng these duties. Although Geen Thunb
requi res the host agency to advise them of any changes in duties, Qustafson's
job duties have been changed by the District without notifying Geen Thunb.

The District establishes Qustafson's work schedule and may alter the work
schedul e, subject to the restriction that the District notify Geen Thunb of
changes to the work schedule. The District has the right to assign and pay for
work outside of the 20 hours conpensated by G een Thumb and has done so. The
District has the sole authority to approve or disapprove requested | eave.

The Green Thunb Area Supervisor supervises the Geen Thunb program and
not the Geen Thumb worker. Geen Thunb's annual assessnment, for the purpose
of determining whether the District can stay in the program and receive
subsi di zed wage benefits, is not an evaluation of Qustafson's work perfornmance.
The evaluation of Mary Qustafson's work performance is conducted solely by
enpl oyes of the South Shore School District.

It is a District enploye who has the responsibility to provide orient-
ation, day-to-day direct supervision, instruction, training and supportive
servi ces. If Mary CQustafson were to do sonmething inappropriate on the job
site, it is the District which nust take the appropriate disciplinary action,
i ncludi ng term nation.

The Green Thunb programis simlar to other progranms funded by state and
federal governnments in which the District receives noney for wages and benefits
provided that the District follows specific rules and regulations. As in these
progranms, funding nmay be discontinued if the District does not follow the
fundi ng agency's guidelines. The source of funding is not determ native of the
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enpl oyer/ enpl oye st at us.

The fact that Mary Qustafson has held the position for nine years
mlitates against a finding that the position is either a tenporary or a
training position. The District, and not Geen Thunb, is the enployer of Mary
Gustafson. Since Qustafson perforns essentially the same work as other nenbers
of the ~collective bargaining unit represented by the Union, she is
appropriately included in that collective bargaining unit.

District

Evi dence denonstrates that the enploye/enployer relationship is wth
Green Thunmb, Inc. Geen Thunb is solely responsible for recruiting, screening
and selecting the G een Thunb worker. Geen Thunb determ nes whether or not a
host agency will receive an assignhnent. Geen Thunb may reassign a worker to a
different host agency at any tine for any reason. Contrary to the argunent of
the Union, the District's decision to serve or not to serve as a host agency is
not synonynous with the decision to hire or fire.

G een Thunb conducts an annual assessnent of each Green Thunb worker to
determ ne whether the worker is continuing to receive the type of training the
wor ker needs to upgrade his or her skills. Each Green Thunb worker is under
the supervision of a Geen Thunb Area Supervisor who visits quarterly and
performs an annual review of the worker.

A District enploye is assigned to work with Mary Qustafson on a day-to-
day basis, but the assignnent does not carry any of the usual trappings of a
bona fide supervisor. In fact, for nine nonths of the year, the enploye
assigned to work with GQustafson is Lenore Holly, a nenber of the support staff
bargai ning unit. During the sumer nonths, the enploye assigned to work with
Qustafson is Diana Reijo, another menber of the support staff bargaining unit.

Neither Holly nor Reijo have any authority to discipline Qustafson or to
change her work schedul e. The primary role of the worksite supervisor is to
sign the time sheets and serve as a resource person. On a daily basis,
Qustafson does what she thinks needs to be done and does not receive
instruction as to her job duties.

The District may choose not be a host agency, but has no authority to
take disciplinary action against GQustafson. Only Geen Thunb, which provides a
grievance procedure for Geen Thunb workers, has authority to discipline a
G een Thunmb worker such as Gust af son.

The nunber of work hours is determ ned exclusively by Geen Thunb, in
accordance with its grant agreenent and federal regul ations. The host agency
may not insist upon a work week of |ess than 20 hours.

Green Thunb has final authority over the job description. Wile the host
agency does have input as to how many hours are schedul ed each day, changes in
work schedules are to be approved by the Geen Thunb State Director. G een
Thunmb woul d not approve any schedule if it included a work day of nore than
eight hours or if there were no |lunch breaks. Qust af son decides for herself
when she will take breaks.

The enrollee's entire wage and fringe benefit package is determ ned and
provided by the Geen Thunb program Tine sheets are subnmitted each pay period
to the state G een Thunb office in Neillsville, Wsconsin and all Geen Thunb
payrol| checks are issued by that office.
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Wr kers conpensation and liability insurance are provided by G een Thunb.
Green Thunb also pays FICA as required by federal |aw G een Thunb workers
from Wsconsin are not eligible for unenpl oynent conpensati on.

Case law relating to CETA positions is readily distinguishable and not
precedenti al . The Union's attenpt to draw anal ogy between the Geen Thunb
program and the funding the District receives through Special Education and
Title prograns denonstrates the |ack of understanding of the functioning of the
Speci al Education and Title progranms. Special Education teachers and aides are
recruited, screened and hired by the District and are, for all purposes,
enpl oyes of the District. There is no outside entity or enployer simlar to
Green Thunb involved in the Special Education or Title prograns. The District
receives sone funding to offset the costs of these programs, but all of the
indicia of the enployer are invested with the District. An exception would be
those cases in which the District may contract with CESA for such services.

The District is not aware that Job Service, or any other enploynent
agency for that matter, has the indicia of enploye/enployer relationship
denonstrated by the relationship between Custafson and G een Thunb. Contrary
to argunent of the Union, the record does not denonstrate that the District has
sole authority to approve or disapprove |eaves. Rat her, the record indicates
that Geen Thumb will not intervene in the host agency's decision absent
ext enuati ng circumstances.

Mary Qustafson is a Geen Thunb worker because her personal attributes
nmake her eligible for the Green Thunb program |If Qustafson quits Geen Thunb
or if Green Thunb reassigns Qustafson, the District would not have a vacant
position. It is one thing to add a position to a bargaining unit through the
unit clarification process, it is quite a different thing to add an enploye
through the unit clarification process.

Mary Qustafson is not an enploye of the District. Accordingly, it would
not be appropriate for the Conmssion to include the position occupied by
Gustafson in the collective bargaining unit represented by the Union. Assum ng
arguendo, that the Comm ssion would conclude that Custafson is an enploye of
the District, the record denonstrates that she does not share a community of
interest with the support staff bargaining unit enployes represented by the
Uni on.

DI SCUSSI ON

Section 111.70(1)(j), Stats., defines a nunicipal enployer as "any city,
county, village, town, metropolitan sewerage district, school district, or any
other political subdivision of the state which engages the services of an
enpl oye and incl udes any person acting on behal f of a nunicipal enployer within
the scope of his authority, express or inplied." Section 111.70(1)(i), Stats.,
defines a munici pal enploye as "any individual enployed by a municipal enployer
ot her than an independent contractor, supervisor, or confidential, manageri al
or executive enploye." Neither party disputes the fact that the South Shore
School District is a nunicipal enployer wthin the neaning of Sec.
111.70(1)(j), Stats. Rather, the dispute centers on the question of whether or
not the District is the enployer of Mary Qustafson.

W have consistently held that when determ ning whether a nunicipal
enpl oyer enploys a specific individual, a range of factors relating to the
extent of control over the individual's work life are relevant. These include
but are not limted to control over the hiring, firing and wages, hours and
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condi tions of enploynent. 2/ Thus, the parties correctly argue that the
i ndicia of enployer status relevant herein include the right to hire, evaluate,
di scipline, and discharge; to establish work rules, work schedules and work
assignnents; to determ ne conpensati on and benefits and to otherwi se direct the
enpl oye's work activity. The parties disagree as to whether the indicia of
enpl oyer status is predom nantly exercised by the District or Geen Thunb, Inc.

Hring Authority

It is true that host agencies, such as the D strict, nmay refer
individuals to the Geen Thunb program However, it is Geen Thunmb, not the
host agency, which has the responsibility to recruit, screen and select the

i ndividuals who participate in the Geen Thunb program In determ ning
eligibility for the Geen Thunb program Geen Thunb does not rely upon a host
agency recommendation concerning any individual, but rather, adheres to

policies established by the Washington D.C. office of the G een Thunb program

Individuals who are selected for the Geen Thunb program hereafter
enrol | ees, are placed in host agencies, such as the District, by
representatives of the G een Thunb program Under the applicable federal rules
and regul ati ons, host agencies must be a nunicipality or nonprofit organization
as defined by the Internal Revenue Code. As an eligible host agency, the
District my advise Geen Thunb that it has an interest in participating in
the Geen Thunb program but it does not have the right to insist upon such
parti ci pation. Rather, the decision to offer a placenent to a host agency
resides solely within the discretion of Geen Thunb.

When nmaking the placement decision, Geen Thunb considers both the needs
of the host agency and the needs of the enrollee. To that end, Geen Thunb
seeks to place an enrollee who will do the very best job for the host agency
and also benefit from the enploynent and training opportunities provided by
t he host agency. Wil e the host agency may refuse a particular enrollee, it
does not have the right to insist upon a particular enrollee. A host agency's
decision to refuse an enrollee does not serve to ternminate the enrollee's
participation in the Green Thunb program

As the Union argues, a host agency such as the District may conduct a
background check on an enrollee. It is not evident, however, that G een Thunb
relies on this background check when determ ning the placenent of any enroll ee.

Contrary to the argunent of the Union, Geen Thunb does not function in a

manner which is simlar to Job Service or an enploynment agency. The nore
appropriate analogy is that Green Thunb functions in a manner which is sinmlar
to a tenporary help agency, i.e., Geen Thunb determines "worker" eligibility

and places the "worker" in the host agency position which Geen Thunb deens to
be nost appropriate.

Subject to restrictions established by G een Thunb, a host agency, such
as the District, may conpensate an enrollee for tine worked beyond the hours
aut horized by Green Thunmb without risking the loss of Geen Thunb services.
When a host agency does undertake such conpensati on, Green Thunb considers the
host agency to be the enrollee's enployer for purposes of worker's

2/ Seymour Community School District, Dec. No. 23844 (WERC, 7/86); Sheboygan
County Unified Board, Dec. No. 23031-A (WERC, 4/86); CESA #14, Dec.
No. 1723 (WERC, 8/79).
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conpensation, tax, wage and hour, and other |aws governing the enpl oyer/enpl oye
rel ati onship.

At least two years ago, the District hired Qustafson to perform work
outside of the Green Thumb program and conpensated Qustafson for this work.
Currently, and for at least two years prior to hearing, Gustafson has not
performed any work for the District which was outside of the Geen Thunb
program Based on the facts of this case, the Comm ssion does not consider the
work performed outside of the Green Thunb programto be relevant to the deter-
m nati on of whether or not Gustafson is currently an enploye of the District.

As the Union argues, should Green Thunb decide not to continue placing an
enrollee at the District, the District wiuld be free to hire Qustafson to
perform the same type of work that she is currently performng under the
auspi ces of the G een Thunb program This fact, however, is irrelevant to the
determination of whether or not the District is currently the enployer of
CGust af son.

In summary, the Conmission is persuaded that, having been selected by
Green Thunb as the nost appropriate host agency, the District may refuse to
accept the enrollee selected by Geen Thumb, but has no other control over
either the selection or placenent of the enrollee. The Conmmi ssion agrees with
the District's assertion that it does not have hiring authority over Geen
Thunb enrol | ees such as Mary Qust af son.

Eval uati on

After placing an enrollee with the host agency, the Geen Thunb Area
Supervi sor, hereafter Area Supervisor, conducts quarterly visits to the work-
site to consult with the enrollee and representatives of the host agency. The
purpose of these visits is to address any concerns which the host agency or the
enroll ee may have. The Area Supervisor also conducts an annual assessnent to
determne if: (1) the enrollee is performng the best job possible for the
agency, (2) the enrollee continues to neet the eligibility requirenents of the
Green Thunb program and (3) the enrollee continues to receive the training
needed to upgrade the enrollee's skills. If the host agency is not providing
appropriate training, the Area Supervisor has the option to transfer the
enrol |l ee to anot her host agency.

It is not evident that the District prepares any fornmal evaluation of
Qustafson's work performance, nor is it evident that any Geen Thunb
representative has requested District representatives to fornmally evaluate
Qustafson's work perfornance. To be sure, when Qustafson's Area Supervisor
conducts her quarterly visits, she consults with District representatives to
"see how things are going." The record, however, fails to establish the extent
to which the Area Supervisor relies upon these consultations to nake decisions
concerning GCustafson's status as an enrollee. Absent such evidence, the
Conmmission is not persuaded that the District has effective authority to
eval uat e Cust af son.

Di sci pline

The Green Thunb program does not provide the host agency with the right
to discipline enrollees. Nor does the District consider itself to have such a
ri ght. As the District Administrator stated at hearing, if he had a concern
about Gustafson's work perfornance, he would contact the Area Supervisor. To
be sure, if Qustafson were to engage in disruptive behavior or conduct which

endangered the safety of students and District enployes, the District Admni-
strator would renove CQustafson from the workplace prior to contacting the Area
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Super vi sor. The Union argues that, in effectuating such a renoval, the
District Admnistrator is exercising an enployer's authority to suspend an
enpl oye. The Commi ssion di sagrees. In effectuating such a renoval, the
District Admni-strator would prinarily be acting in a reasonably prudent
fashion to exercise the District's right to nmaintain safety and discipline on
the District prem ses, consistent with its legal responsibilities. Geen Thunb
woul d det ermi ne whet her any discipline should ultimtely be inposed.

Di schar ge

Upon receiving notification that a host agency is not satisfied with an
enrollee, Green Thunb representatives would discuss the matter with the host

agency. If a host agency, such as the District, were to insist upon the
renoval of an enrollee, Geen Thumb would renove the enrollee from the host
agency. Such a renoval, however, would not necessarily result in the
enrollee's dismssal from the Geen Thunb program As the Geen Thunb

representatives deened appropriate, the enrollee could be transferred to
anot her host agency, suspended fromthe Green Thunb program or terminated from
the Green Thunb program Since it is Geen Thunb, and not the host agency,
which retains the right to determ ne whether or not an enrollee will continue
to work in the Geen Thunb program the District does not have effective
authority to discharge Qustafson.

Est abl i sh Work Rul es

As the Union argues, Geen Thunb enrollees, such as GQustafson, are
expected to follow work rules established by the host agency. However, given
the fact that the host agency is required to follow policies and procedures
established by Green Thunb, it is apparent that the District does not have an
unrestricted right to establish work rules for Qustafson.

Wor k Schedul es

It is Geen Thunb, and not the host agency, which determ nes the nunber
of hours that an enrollee is to work each week. For liability purposes, G een
Thunb requires the host agency to provide Geen Thunb with a work schedul e
designating the hours to be wrked each day. Additionally, Geen Thunb
requires the District to notify Green Thunb of any changes to the established
schedul e. Green Thunmb woul d not approve a schedule if it required the enrollee
to work nore than eight hours per day or nore than six hours without a |unch
br eak.

Qustafson's work schedule is arranged by nmutual agreenent of the
District, the Area Supervisor and Gustafson. Consistent with Geen Thunb
policies and procedures, @Qustafson would not alter her established work
schedul e without first seeking the approval of the District enploye who is her
wor ksite supervi sor.

Recogni zing that there may be instances in which an enrollee can not work
the established hours because the host agency is closed due to a holiday or an
emergency, Geen Thunb has devel oped a policy which pernmits the enrollee to
choose not to nmake up the lost hours, to use personal |eave to conpensate for
the loss of tine, or, with the consent of the enployer, to nake up the tine
outside of the established work schedul e.

The District approves Qustafson's use of personal |eave and sick |eave.
It is unclear whethet District approval is needed to use bereavenent |eave or
jury duty |eave. Requests for LWOP involving less than four consecutive work
days requires only the approval of the host agency. Requests for LWOP
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invol ving nore than four consecutive work days requires the approval of both
t he host agency and G een Thunb.

As discussed supra, it is Green Thunb, and not the District, which deter-
m nes the nunber of hours which an enrollee will work each week. Wiile the
District does exercise sone control over Custafson's work schedule, the control
exercised by the District does not rise to the level of control which is
normal |y associ ated with the enpl oyer/enpl oye rel ationship.

Wor k Assi gnment s

Green Thunb requires that the enrollee's duties be listed on the Enrollee
Job Description/Wrk Schedule, which docunent is retained by Geen Thunb.
Geen Thunb also requires the Enrollee Job Description/Wrk Schedule to be
updated as duties are changed. The Enrollee Job Description/Wrk Schedule is
signed by the enrollee and the Training/Wrksite Supervisor. Qust af son' s
Trai ni ng/ Wrksite Supervisor is Lenore Holly.

As the Union argues, the District has changed Qustafson's job duties
wi t hout notifying G een Thunb. It is not evident, however, that G een Thunb
was aware of these changes. The District's failure to conply with Green Thunb
rules and regul ati ons does not persuade the Commi ssion that G een Thunmb does
not have effective authority to control work assi gnments.

While a host agency, such as the District, has a great deal of latitude
in assigning work duties to enrollees, host agencies do not have the sole
responsibility to determine enrollee work assignnents. Under the rules and
regul ati ons which govern the Green Thunb program the District may not request,
require, nor pernit an enrollee to operate a vehicle or run errands wthout
prior, witten approval from the Geen Thunb State Director. Addi tionally,
enroll ees may not be assigned to perform work that causes displacenent of host
agency enpl oyes or reduces their hours of non-overtine work, wages or enploy-
nment benefits; inpairs existing contracts for service or results in the
substitution of Federal (G een Thunb) funds for other funds in connection wth
work that would otherwise be perforned; benefits profit-making organizations;
pronotes sectarian religious worship or instruction or involves the
construction, operation or nmmintenance of a facility to be used as a place of
religious worship or instruction; involves political activities on behalf of
either a partisan or nonpartisan group; or places an enrollee in a host agency
in which a menber of the enrollee's imediate famly works in an admnistrative
capacity. In addition to the preceding restrictions, which apply to all Geen
Thunmb enrollees, the Area Supervisor has the authority to review the duties
assigned by the District and to refuse to allow the assignnent of duties which
the Area Supervisor considers to be outside of the individual enrollee's skill
ability or detrinmental to the health of the individual enrollee.

Clearly, the District has discretion in determning the duties which are
assigned to enrollees such as Qustafson. However, in exercising this
discretion, the District nust conply with the requirenents of the G een Thunb
pr ogram The Conmission is not persuaded that the control exercised by the
District in assigning duties to enrollees such as GQustafson rises to the |evel
of control which is normally associated with the enpl oyer/enpl oye rel ati onship.

Conpensation and Benefits

In accordance with applicable federal rules and regulations, Geen Thunb
is required to conpensate enrollees at the Federal or state mnimum wage rate,
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whi chever is higher. Geen Thunb also provides enrollees with personal |eave,
bereavenent |eave, jury duty leave, and |eave wthout pay (LWOP). 3/ | f
required by state law, Geen Thunb provides enrollees wth worker's
conpensati on coverage and unenpl oynment and disability insurance. As required
by Federal |aw, G een Thunb pays the enrollee's FlICA

In Wsconsin, enrollees, such as CQustafson, are required to submt tine
sheets, verified by a representative of the host agency, to the Neillsville
office of Green Thunb. The Neillsville office issues Qustafson a paycheck for
all hours worked in the Green Thunb program Attached to the pay check, is a
stub which identifies her |eave bal ances.

As discussed above, should an enrollee, such as CQustafson, |eave the
Green Thunb program a host agency, such as the District, would be free to
enploy that enrollee in the sanme nmanner as it would enploy any other
i ndi vi dual . However, as long as Qustafson is an enrollee, the D strict's use
of Qustafson is circumscribed by the rules and regul ations of the Geen Thunb
pr ogram For exanple, these rules and regulations forbid enrollees, such as
Qustafson, from volun-teering time to the host agency. Green Thunb also
forbids host agencies from supplenenting the wages paid to enrollees for work
performed in the Geen Thunb program and sets linitations upon the manner in
whi ch a host agency nay enploy an enrollee to performwork outside of the Green
Thunmb program

It is Geen Thunb, and not the host agency, which establishes and
provi des the wage and benefit package received by enrollees for perform ng work
in the Green Thunb program Wiile it is true that the District has sone
discretion to enploy Qustafson to perform work outside of the Geen Thunb
program Qustafson has not performed such work for at |least two years prior to
hearing. Currently, the District is not paying any conpensation to Qustafson,
nor is the District providing Qustafson with any fringe benefits.

Direction of Work Activity

As a host agency, the District has the responsibility to assign a
Trai ni ng/ Wrksite Supervisor to provide on-site, day-to-day direct supervision,
instruction and training. The Traini ng/ Wrksite Supervisor has authority to
assign work to an enrollee within the paraneters of the Enrollee Job
Descri ption/Wrk Schedule and to correct this work.

Wil e host agencies, such as the District, do have sone authority to
direct the work activity of enrollees, such as Qustafson, such control does not
rise to the level which is nornmally associated with the enployer/enploye
rel ati onship. Rather, the control over the direction of work activity is
simlar to the control an enployer would exercise over an individual who
performs work for the District under the auspices of a subcontractor.

Concl usi on

As the Union argues, the Comm ssion has previously determned that the
source of the funding for a position is not a sufficient ground for the

3/ At the tine of hearing, Qustafson was entitled to use sick |eave which
had been provided by Geen Thunb. Green Thunb no |onger provides sick
| eave for enrollees.
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exclusion of a position froma collective bargaining unit. 4/ In the present
case, however, G een Thunb does not fund a position for the District. Rather,
Green Thunb places an enrollee of the Geen Thunmb programin the District for
t he purpose of receiving training and work experience. To be sure, CQustafson's
tenure with the District extends beyond the period of tine which one normally
associates with a training program However, it is Geen Thunb, and not the
Conmi ssion, which has the responsibility to determne whether or not

Gustafson's continued placenent is consistent with the requirenents of the
Green Thunb program

Upon consideration of the above, and the record as a whole, the
Conmi ssion has concluded that the District does not exercise the indicia of
enpl oyer/ enploye status in sufficient conbination and degree to warrant the
conclusion that Mary Qustafson is an enploye of the D strict. Since Mary
Qustafson is not an enploye of the District, she is not appropriately included
in the collective bargaining unit represented by the Union.

Dated at Madi son, Wsconsin this 26th day of August, 1992.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
WIilia Strycker, Comm ssioner

4/ School District of Solon Springs, Dec. No. 18200 (WERC, 10/80).
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