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STATE OF WISCONSIN

BEEFORE THE WISCONSIN ENMNPLOYMENT RELATIONS COMMISSICHN
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Appearances: ’
Ms. Sheilah ©. Jakobson, Attornev at Law,; on hkehalf of

Com 1a 1nants.
Hr. Donalq Eithun, on behalf of Pasrondents.

FINDINGS OF FACT, CONCLUSION OF LAW AND ORDER

Aredeo Greco, Hearing Examiner: This case was initiated by a
comrlaint filed@ by Myrtle L. Griffin and Charles Voodward which
alleced that ed Cab Company and Donald Fithun had committed an
unfair labor practice by tcrminating them in violation of
faction 111.06(1) (a) of tho Wisconsin Faployrent Peace Act, herein
WEPR, 1/ respondents, in turn, denied that thev unlawfully terminat-=d
Griffin and Woodward. Fearing was held on May €, 1977,

isconsin. TIollowing the conclusion of the hearinc,
filed a hri~f,

Uoor the entirs record in this case and after corside
the bri;f the Ixamirer rmakz~ and €ilszs the follewirg Nindi
Tact, Conclusion of La’ z2nd Crier.

FINDINICE OF T2CT

at Madison,
Complainante

1. At all +imee naterial harein, Myrtle Griffirn and Charles
Woodward vweare primarily employed as taxi cab drivers and they
occasionally s2rved as radio dismatchers for Respordants.

0: L)
Sriifin

and Unocwerd began working for- Nesnmondentc in 1973 and 197€
raswnoctivelv and. as notzd relow, hoth were terminated on or
almut Tzhruary 1, or I'zhruary 2, 1977.

2. rzspondznts crsrate and maintain a taxi cad companv in
*adiacor, "isconsin. DNonrald Fithun is5 +tz cole owrnzr cof s2id company
2.2 at all ti:”" ratorial "orcto has sarvzd as th: agirt of nzid
cor~~=rr,  Mespondent cabt company is eneaned ir irirastate commere:,

as it faile to ma~t th: jurisdictional standards zst
tl: Mational Labor T=2lations Board.

9

1

V]
' F1
ot
ot
-t
)

n

ended at tte hear

19
Pl

ing.

0.

al lich~a Ly

1s410-»



3. s not2d abeva, Friffir and "oadwar?d oHrirarilv e~rved a-
taxi cak drivers. 1t the time of their tarminatione, N/
each paid Tithun akout 2ichteen (18) dollars o use th= cab for zach
shift that thav us2d the cab. Tach shift las+2d from zithnr 4:00
a.m. o £4-00 n.,m., or frem 4:00 p.rm. to 4.00 a.m. In z:chanaa, tha
drivers paid for their own gasoline and r»>tained all passengor far<s.
At the end of the shlfts, the drivers were aypect=d +n raturn the
cabs to the company premis2s. The drivers had no financial invzstment
in th2 cabs. At the same time, Respondents carrizd insurancz on
the cabs, nmaid for and authorized thair maintenance and revair, and
grnerallyv diracted the drivers whare to pick ur farss. T"aspondents
also have the nowar to terminate drivers at will, and thav carrvy
city permits for the cabs. loreovar, the cab dr1vnrq all baar ®ed
Cab markings and all good will arising from operation of thz cabs
inures to Respondents' “enefit. Addltlonally, the work nerformead
by the drivers is an essential part of Respondents' opﬁratlons.

4. Griffin and Woodward both exparianced mechunical and safety
cefacts in their respective cabs such as faulty brakss, gas funes,
acceleration and linkage nroblems and related those defects to Eithun.
"Mile Fithun was able to repair some of the dafacts, other dafacts
remained unrznairad. NAs a result, complainants, who Jdiscussad the
saf2tyr issues among themselves and other drivers, £ilsd complaints
ragarding the condition of their cabs with the City of Madison's
Cepartment of Transportation, which regulates the taxi cab industry
in Madison. The latsst complaint was filed in January, 1977. Because
of thesa and other complaints, the Department of Transrortation by
letter dated Tebruary 1, 1977, advised Eithun that:

"Dear Mr, Eithun:

We have received citizen complaints concerning thz safety condition
of soma of your taxi cabs as follows:

1) Taxi with permit #52 - 1969 Ford, Serial #905132 26022 High
beam of headlights was not working. "indshield wip2rs were not
working properly.

2) Taxi with permit #53 -1969 Ford, Serial #2C51B226021: Has hole
in floorboard. Vheel wells are rusted out.

3) Taxi with permit #61 - 1970 Plymouth, Serial #RL41GOA185222:
Gas fumes were noticed inside of wvehicle. Transmission not
functioning proverly.

2/ ~or csoretime bzfore their discharcaes, Griffir and Woodward had

- "singlad shifted” their cabs. Under that arrang=rant, the drivers
ltapt the cabs for as long as they wantad and kent the cabs with
them at nicht. The drivers would split their farecs with nespondents
on a fifty-fifty basis. Part of the money naid to Paspondents
coverad insurance and maintenance. Under this arrangement, tha
drivers paid for their own gas. The record is unclear as to
when Criffin and Woodward changed over from thaz "singla shift"
arrangement to the one they had at the time of thz2ir terminations.
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4) Taxi with »zrmit $€3 -~ 1972 Plymouth, Scrial "nIl4lerr”33367
Ixcessive exhaust fumszs wer:s noticed ineids of vyrhicls.

Since thesc Anfactive conditions affect the safe oraeration of th-
vahicles, pleasz inform me by Tebruary @ what action veou hav= tokzn.

Yours verv trulv,

Jam2s J. tcLarv
Transit Cocrdirator

By

s - - s o v —— * ——— . S——

G. G. Ranum"

5. Fithun visited the Department of Transvortation on about
Februarv 1, or Tebruary 2,1977, and there learnazd that Criffin and
Woodward had filed safety complalrts acainst him. Additionally,
Fithun that day picked un the Februarv 1, 1977 lstter noted abovr.
Later that day, Eithun called Woodward anﬁ Criffin into his off¢ce
and thers discharcgrd them, 3/ giving as one of the rrasons for thei
discharce the fact that they had hurt his ferlings b complainring
about the companyv to the Leoartm,nt of Tranqnortatmon. Althouwoh
Cithun claimed at the hearlng that hs fired Criffin and “oodward
for usire had langquagz and speedinc respzactivzly, +2 racord showvs
that Eithun had never reprimanded 2ither °molov” vraviounly for ~naaging
in such conduct.

Baezd unron the forzqoing Findings of Fact, th= Txaminer makes
and renders the followinc

CONCLUSION OF LAWY

Taspondarts have violated Saction 111.CFA (1) (a) of VEDPA by
discharcing !'vrtls Criffin and Charles 1Joodward in part heccauss thay
had comwlained about the safety of their equinment

as~2 unon ths akov:s and foregoing Tindings of Fact arc
Fonclu sion of Law. ths Ixamincr makes and issues the followinc

CRPET
It is ordersd that Respondents, their officzrs an? acente,
shall imm:diately

(1) Ceas< and desist from torminating Myrtls Crif€in
or Charles ‘'oodward, or any otihicr =armlov=s, ir
part hecauses they have complained ovar thr safetwy
cf thzir equipment.

N~

hyy

(2) Tavz th2 following affirmative action whrich +
Txariner f£finds will cffzctuate the ooliciss of
thz ""isconsin mnlovment Paace Act.

(a) Cff:x to rzinstate !lyrtle Criffin and Charlocs

oodvarl to ?ir former or substantlall" siriler

~ositions without nrejudice to thsir saniority or
othzr richtre nr privileces, and mak: ths~ +"nlc for
any loss of rav thzv mav have suffer={ hy rzason of
r-snondznts' unfair labor vractic:z, Ly vavment to z2ach
of ther a sur of monsy, inrcludinc all l-nrfits, which
they would havz roaczived from th: tim- of th:iir
ternination to thz dat=s of an unconditional offzxr of

3/ It is sonawhat unclzor as to whether Tithun t=rminatcd Woodvard
and Triffin on Fzbruary 1 or Tshruary 2, 1°77.
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reinstatements, less any amount of money that they earned
or received (including unemployment compensation)

that they otherwise would not have esarnad. Any offset
for unemployment compensation received should be

remitted to the Unemployment Compensation Division of

the Department of Industry, Labor and Human Relations

of the State of Wisconsin,

(b) Notify all employes by posting in conspicuous places
in its offices where employes are employed, copies of
the notice attached hereto and marked Appendix "A".
That notice shall be signed by the Respondents and
shall be posted immediately upon receipt of a copy of
this Order and shall remain posted for thirty (30) days
thereafter. Reasonable steps shall be taken by the
Respondents to ensure that said notices are not altered,
defaced or covered by other material.

(c) Notify the Wisconsin Employment Relations Commission in
writing within twenty (20) days from the date of this
Order as to what steps it has taken to comply herewith.

Dated at Madison, Wisconsin, this /24¢{Iday of December, 1977.

WISCONSIN EMPLOYMENT( LATIONS COMMISSION
By_é,q&&a_

, edeo Greco, Eikaminer
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APPENDIX A

Notice to All Emploves

Pursuant to an Order of the Wisconsin Employment Relations Com-
mission, and in order to effectuate the polices of the Wisconsin
Employment Peace Act, we hereby notify our employes that:

l. WE WILL immediately offer to reinstate employes
Myrtle Griffin and Charles Woodward to their former
or substantially equivalent positions and we will
make them whole for any loss of pay they suffered as
a result of their terminations.

2. WE WILL NOT terminate or otherwise discipline employes
in part because they have complained about the safety
of their equipment.

RED CAB COMPANY

By

Dated this day of , 1977.

THIS NOTICE MUST REMAIN POSTED FOR THIRTY (30) DAYS FROM THE DATE
HEREOF AND MUST NOT BE ALTERED, DEFACED OR COVERED BY ANY MATERIAL.
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RED CAB COMPANY, I. Decision No. 15410-a

MEMORANDUM ACCOMPANYING FINDINGS OF FACT,
CONCLUSION OF LAW AND ORDER

The complaint herein centers on whether Respondents unlawfully
terminated Griffin and Woodward in violation of Section 111.06(1) (a)

of WEPA, with Complainants contending, and Respondents denying, that
such was the case.

The resolution of this issue primarily turns on whether Griffin
and Woodward were employes who engaged in concerted protected activity,
whether Respondents knew of such activity and resented it, and whether

Respondents in part terminated Griffin and Woodward because of such
activities.

As to their employe status, Respondents contend that Griffin and
Woodward are independent contractors at the time of their termination
and that, therefore, they are not employes under WEPA. 4/ The facts,
however, do not bear out this condition. Thus, as noted above,
Respondents carry insurance on the cabs, they authorize and pay for
the maintenance and repair of the cabs, they generally direct the
drivers where to pick up fares, they have the power to terminate
the drivers at will, and they carry city permits for the cabs.
Additionally, the cabs all bear Red Cab markings and all good will
arising from operation of the cabs inures to Respondents' benefit.
Furthermore, the drivers have no financial investment in the cabs
and the drivers generally retain the cabs for certain prescribed
shifts after which time they return the cabs. Moreover, the work
performed by the drivers is -an essential part of Respondents'
operators. In light of these factors, 5/ it must be concluded that
the drivers are not independent contractors and that, instead, they
are employes under Section 111.02(3) of WEPA. 6/

That being so, the next question is whether under Section 111.04
of WEPA Griffin and Woodward were engaged in "concerted activities
for the purpose of collective bargaining or other mutual aid and
protection.” Here, it is undisputed that Griffin and Woodward
discussed the safety of their equipment with each other and other
employes, that they then brought such matters to Eithun's attention,
and that both thereafter reported alleged safety defects to the Madison
Department of Transportation. In these circumstances, it is clear
that Griffin and Woodward had banded together in order to correct
the alleged unsafe equipment which they were driving., As it is well
recognized that protests over safety matters constitute concerted

4/ Respondents stipulated at the hearing that they are engaged in
- intrastate commerce and that they are not subject to the
jurisdiction of the National Labor Relations Act, as amended.

5/ Although the drivers operated under somewhat different conditions when
they "single shifted", such minor differences are insufficient
to offset the other factors herein which establish that Griffin and
Woodward were employes at the time of their terminations.

6/ See Yellow Cab Company and Checker Taxi Co., Inc., 229 NLRB No. 190
wherein the National Labor Relations Board found that similarly
situated taxi drivers were employes and not independent contractors.

’
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protected activity, 7/ it follows that Griffin and Woodward could
not be fired for exercising their statutory rights to engage in such
nctivigy- §/

Turning to the question of whether Eithun knew of such activity,
Eithun conceded at the hearing that he learned on or about February 1,
1977, before they were fired, that Griffin and Woodward had filed
formal complaints against him with the Madison Department of
Transportation.

As to the question of whether Eithun resented such complaints,
there is also no question but that he did. Thus, Griffin and
Woodward both credibly testified that during their exit interviews
Eithun told both of them that thev were being fired because they
had hurt his feelings by complaining to the Department of Transportation.
Although Eithun denied making this specific statement, his denial is
discredited. This finding is in part based on the respective demeanors
of the witnesses. Additionally, Eithun himself acknowledged that their
complaints to the City had "hurt me". 9/ Since this latter statement
is exactly what Criffin and Woodward testified that Eithun told them
in their exit interview, their testimony is credited.

Furthermore, it is also clear that Eithun's decision to discharge
Griffin and Woodward was based at least in part on the fact that they
had complained about the safety of their equipment. Thus, Eithun
testified that he discharged them on the very day that he learned
they had complained about the equipment. This timing certainly
indicates that the discharge decision was related to the fact they
had filed complaints. Moreover, even though Eithun asserted that he
fired Griffin and Woodward for bad language and speeding respectively,
it appears that neither was ever warned about such conduct previously.
Furthermore, Griffin and Woodward both credibly testified that Eithun
told them that they were being fired because they had hurt his feelings
by complaining to the Department of Transportation. Additionally, the
record shows that Eithun admittedly felt hurt by such complaints and
that, in his words, "all the stuff of the City added to it", 10/, i.e.
his decision to terminate them. Moreover, Eithun conceded that such
complaints to the City "would add another straw to it", i.e., his
discharge decision. ll/ Accordingly, even assuming arguendo that
Eithun may have had otherwise valid grounds to discharge Griffin
and Woodward, Eithun violated Section 111.06(1) (a) when he decided

1/ United Parcel Service 228 NLRB No. 136 and Du-Tri Displays, Inc.,
NLRB No. .

8/ This is so because Section 111.06(1) (a) of WEP2 makes it an unfair
labor practice "to interfere with, restrain or coerce his employes
in the exercise of the rights quaranteed in Section 111.04."
As Section 111.04 provides that employes have the statutory right
to complain over safety matters, Section 111.06(l) (a) thereby
prohibits employes from interfering with the exercise of that right.

9/ Transcript P. 62.
10/ Transcript P. 60,

11/ Transcript P. 62.
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to fire them at least in part 12/ because they were engaged in concerted
protected activity when they filed their safety complaints., 13/

To rectify that unlawful conduct, Respondents shall take the
remedial action noted above.

Dated at Madison, Wisconsin this /épé?f' day of December, 1977.

WISCONSIN EMPLOYMENT RELATIONS COMMISSION

By 4;&59&‘%52 ::QZ&Z¢££7
eo0 Greco, Examiner

12/ Since there is no evidence that Eithun bore similar such animus
against another driver who filed a complaint against him, it is
immaterial that Eithun did not discharge that driver, as the
facts herein clearly show that Eithun's decision to terminate
Woodward and Griffin was based on unlawful considerations..

13/ See, for example, Muskego-Norway Consolidated Schools v. Wisconsin
Employment Relations Board, 35 Wis. 2d 541967, wherein the Court
Reld:

"An employee may not be fired when one of the motivating
factors is his union activities no matter how many other
valid reasons exist for firing him."

-8~ No. 15410-a&



