
STATS OF WISCONSIN 

BEFORE TEE WISCONSIN EMPLOYMENT REfrATIONS COMMISSION 
----------- B-w B-w---- 

: 
In the Matter of the Petition of : 

: 
INTERNATIONAL ASSOCIATION OF : 
PROFESSIONAL FIRE FIGHTERS, LOCAL 847, : 
MERRILL FIRE FIGHTERS : 

: 
To Initiate Final and Binding : 
Arbitration Between Said Petitioner and : 

: 
CITY OF MERRILL : 

: 
-I------------------- 

Case VI 
No. 21123 MIA-281 
Recision No. 15431 

FINDINGS OF FACT, CONCIJJSION OF LAW AND INTERIM ORDER 

International Association of Professional Fire Fighters, Local 
847, Merrill Fire Fighters having, on December 17, 1976, filed a 
petition with the Wisconsin Employmsnt Relations Commission requesting 
that the commission initiate compulsory final and binding arbitration 
pursuant to Section 111.77(3) of the Municipal Employsmnt Relations 
Act, for the purpose of resolving au impasse arising in collective 
bargaining between said union and the City of Merrill on matters 
affecting the wages, hours and conditions of employment of fire fighter 
personnel in the employ of said municipal employer; and an informal 
investigation having been conducted on January 7, 1977,*by Sherwood 
Maband, a member of the commission~s staff, during the course of which 
the parties having agreed to all but one issue between them; and further 
during the course of the investigation, the investigator having 
found that the parties could not agree'ss to the bargainability of 
au issue over work schedule, and consequently no bargaining having 
taken place over said issue; and the parties having jointly requested 
the 'commission to determine whether the union's proposed work schedule 
is a mandatory subject of bargaining: and the parties having filed 
briefs by February 21, 1977; and the commission being fully advised 
in the premises makes and files the following Findings of Fact, Conclu- 
sion of Law and Interim Order. 

FINDINGS OF F= - 

1. That the International Association of Professional Fire 
Fighters, Local 847, Merrill Fire Pi hters, hereinafter the union, 
is a labor organization with its off f ces located at 701 1st Street, 
Merrill, Wisconsin. 

2. That the City of P&mrill, hereinafter the employer, is a 
municipal employer with its principal offices located at City Hall, 
M8rril1, Wi8consin. 

3. That atalltimes matezial herein, theunion has been, and 
is, the recognized, exclusive bargaining representative of non- 
supervisory fire fighter psrsonnel in khe mnploy of the employer. 

4. That the union and employer were parties to a collective 
bargaining agr eewnt for a period of one year from January 1, 1976, 
through December 31, 1976 which contains the follow~g provisions 
material hereto: 
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"Article 3 
Reservation of Rights 

*The Union recognize8 the Rmployer8 I8%cl right to manage- 
mentrwerrredby andveotedin theChief and the Police 
and Fire Cmuis&m aud the Common Council, and1 modified 
Only t0 th8 wt Of the - Of thir, amt. 

. . . 

'The Chief of the Fire Department, and the Police aad 
Fire Conm&srion reserve the right to diSCip1iXLe or discharge 
for cause. The City reserve8 the right to lay off personnel 
of the Department. BmCfty and Chief of the Fire Department 
~~l~~~~rks~~~~~~l;8tcurt[8iC~ WiththiS agree- 
mePt and establish mthod8 and pZOW88e8 by which 8Uch work 
i8 puformd. The City andChiefof theFire Department 
shall have the right to tran8fu mployee8 within the Fire 
Departmntfn amannermo8tadvaatlrgeoustothe City." 

5. !I%at during the 1976 calendar year fire fighter8 were 
scheduled fcx 24 hour8 on duty and 48 hour8 off duty. 

6. That the partie have been engaged in negotiation8 for a 
successor tc their 1976 agreemen t, and'in regard thereto the union 
submitted the follow%ngpropo88l concerrrirrgwork schedules, a8 
follow8: 

Work one day (or 24 hours) 
NO work one day (or 24 hours) 
Work one day (or 24 hour4 
NO work one day (or 24 hours) 
Work one day (or 24 hours) 
No work four day8 (or 96 ho-1 " 

7. That: throughout negotiation8 the employer ha8 maintained 
g;&the udbi)‘8 work Schedrile for fire fighter8 i8 mt a bargainable 

. 

8. That during the course of the informal fnve8tigation conducted 
on January 7, 1977, the parties stipulated that the coxwnissfon should 
determine the bargainability of the wtk schedule iscue. 

Baaed upcn the above and foregoing Findings of Fact, the coxmissfon 
issues the following 

COEICLUSION OF LAW 

That the propcsed work schedule described above prim8rily relate8 
to the hour8 and conditions of employment of fire fighting personuel 
and therefore is a mandatory subject for collective barg&ining over 
which an employerhas a duty tobargaincollectively, as tbattermis 
defined by section 111.70(1)(d) and section 111.70(3)(a)4 of the 
Municipal RmploymentRelation8 Act. 

Based upon the above and foregoing Findings of Fact and Conclusion 
of Law, the cxmaission is8ues the follaring 

IWL'ERIMORDER 

That prccessing of the instant petition be held in abeyance until 
Such &n8 a8 the parties reach an impasrre with respect to work schedules; 
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however, should the parties reach an accord on said matter, the commission, 
upoa 80 being advised, will disatisu the petition. 

Givenunderourhands and sealatthe 
City of MadiIon, Wisconsin this 13th 
day of April, 1977. 

RELATIONS COMMISSION 
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CITY OF MERRILL (FIRE DEPARTWENT), VI, Decision No. 15431 

MEMORANDUM ACCGWPAWYING FINDINGS OF FACTS 
CONCLUSION OF LAW AND INTERIM ORDES 

The unioq filed the instant petition for final and biuding 
arbitration, pursuant to sec. 111.77 Stats., on Dmember 17, 1976. 
On January 7, 1977, the commis8ionQ3 ,agent conducted an informal 
investigation on the petition in accordance with stakutory procedures 
and during tlhe course of said informal investigation, the parties 
resolved all outstanding issues except the one concerning the union's 
proposed worlk schedule. The employer maintains that the subject of 
work schedules is notbargaiaable, and the anion persists inits 
requestthatthe employer chapgethe e&s+ingwork schedule in 
accordancewhhits proposal. 

At the oonclusion of the informal investigation the parties 
submittedby stipulation thebargainabilityismeoveruo~k schedule 
to the commission for resolution. 

Because the instant dispute ari8e8 out of a petktion filed 
pursuant to sec. 111.77, stats., it is appropriate to treat the 
issue premented a&~ arising under sec. 111.77, Stata.,, and ch. EBB 

r 30, Wfsconsk~rx Aduddstrative Code, rather than MC. 111.70(4)(b), 
swts., and ch. ERB 18, Wisconsin Aduinistrativu code. The employer 
has maintained throughout the negotiations aud during the investigation 
of the petition herein, that the uuioVs proposed uoxk l ahtiule i8 
notabargainablematter andhas zeftrsedto bargain concerning same. 
It is, therefore, unclear whether the parties have reached an impas 
in their negotiations within the coatmuplation of sec. 111.77(3). 

If thepropomduork scheuhlei8 foundtohapermiamive subject 
over which the employer haa no duty to bargain, it in cleu that the 
parties have not reached an impasse over wages, hours and working 
conditions and the provisions of sec. 111.77 would not apply. 

If, on theotherhand, the uuion's work schedule is fouad tobe 
a mandatory subject for collective bargaining it is possible that the 
parties may reach agreeuaen 
thereon. 

t on that rrubject following negotiations 

hours 
The union proposer, to change the work 8chedule from twenty-four 
on duty and forty-eight hours off duty to a rotation of: 

24 hours on duty 
24 hours off duty 
24 hours on duty 
24 hours off duty 
24 hour8 on duty 
96 hourn off duty 

Theemployermabtains thatthework wheduleianota bargainable 
isme for tht9 following raa8ons: 

1. Under the 1976 agr wment, work rrchedulowas one of the 
area8 specifically left to mauagement% discretion. 

2. Under 8ec. 62,11(S), the City is cloaked wfth the power 
to act on matters .affectiag the health, welfare and safety 
of its citizens and thim right may be limitad only by 
8ptDcifiC statutory 1Qnguage. 

3. Other juri8dictions peradt muuicipal employers to control 
coudition8, of employment of.muaicipal~~mnployeu without 
ba~tgainingovetsaid conditions. 
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In order to evaluate the employer's arguments, it is necessary 
to analyze the uature of the uniorPs proposal. The employer concedes 
that it would have an obligation to bargain over union proposals 
which would seek to increase or decrease the total nxs&er of hours 
worked. The proposal does not seek to increase or decrease the total 
number of hours worked by fire fighters in a year, but rather it 
seeks to regulate the number and spacing of off days in a nine day 
rotation. 

The Municipal mloywnt Relations Act at sec. 111.70(1)(d) 
defines collective bargaining as: 

l the performance of the mutual obligation of a 
municipal employer, through its officers and agents, and 
the representatives of its employes, to meet and confer 
atreasonabletimes,in good faith,with'respecttowages, 
hours and conditions of employment with the intention of 
reaching an agreement, or to resolve guestions arising 
under such an agrmt. Theduty tobargain,houever, 
doea notcompeleitherparty to agreetoaproposalor 
require the making of a concession. Collective bargaining 
includes the reduction of any agreement reached to a written 
and signed document. The employer shallnotbe required 
to bargain on subjects reserved to management and direction 
of the governmen tal unit except insofar as the manner of 
exercise of such functions affects the wages, hours and 
conditions of employment of the employes. In creating 
this subchapter the legislature recognires that the public 
employer must exercise its powers and responsibilities 
to act for the governmen t and good order of the municipality, 
its comercial benefit and the health, safety and welfare 
of the public to assure orderly operations and functions 
within its jurisdiction, subject to thoserights secured 
to public employ88 by the constitutions of this state and 
the UnitedStates andby this subchapter.= 

In a declaratory ruling, City of Beloit, a Wunicipal Corporation, by 
the Beloit City School Board, its Agent, (11831-C) 9/74 the cosnaission 
construed the above statute to reguire mandatory bargal& as to 

"(1) matters which are primarily related to 'wages, 
hours and conditions of employment' and (2) the impact of 
the %stablishnt&t of educational policy' affecting the 
'wages, hours and conditions of employmnt.'" 

The Wisconsin Supreuse Court agreed with said construction. y 

In applying the test expressed in the Beloit case, i.e., whether 
the disputed subject @narily relates to w-ours mmonditions 
of employment, it is apparent that the demand to bargain over the 
spacing of days off and days on duty, directly and intimately affects 
the hours and conditions of employment of fire fighters. The collnmission 
has previously so held. q 

In reaching this conclusion the commission has carefully con- 
sidered the employer's arguments and found them lacking in merit. 
First, the fact that the union agreed that the employer would have 



the right to establish work schedules in the 1976 agreement does not 
mean that the union thereby forever waived its right to attempt to 
change that provision of the agreemen t through collective bargaining. 

Secondly, although the employer is cloaked with the statutory 
authority to establish policies concerning the health, safety and 
welfare of its citizens, it is likewise under a statutory obligation 
to bargain with the union before it exercises that authority where 
such policies directly and intimately affect wages, hours and working 
conditions. The employer may attempt through bargaining and arbitra- 
tion, if bargaining fails, to retain the unilateral right to establish 
work schedule:s. 

Finally, the jurisdictions cited in the employer@s brief which 
permit the employer to unilaterally establish conditions of employment, 
do so under statutes wholly different from the Municiw1 Employment 
Relations Act, and therefore are not germane to the Wisconsin experience. 
Furthenmre, the employer18 reliance on Huhnke vs. Wimher, 271 Wis. 
66 (1955), where the Court held that a C‘ity could prohibit firemen * 
from engaging in outside e@oymnt, i8 misplaced, fox Wis&& 
decided prior to the enactment of the Municipal Employment 
Aot. 

For the above reabws, the commission concludes that the i8sue 
of work schedules is a mandatory subject of bargaining. merefore, 
the cotisrrion has issued an fnterim Order to permit the parties to 
engage in bargaining over the work schedule fmue. However,if an 
impawe should &v&lop and the conrsrissfon is so advised by its staff 
inwrstigator of such an impasse, the commission will issue a final 
order in this matter directing the parties to arbitration. 

Dated at Madison, Wiscozkin this 13th day of April, 1977. 

WISCONSIN EMPLOYMENT RE&kTIONS COMMISSION 
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