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';.i BEFORE THE WISCONSIN EMPLOYMENT RELATIONS COMMISSION

- e e wm mm em e e e em e e em o v o e e
.

. MENOMONEE FALLS PROFESSIONAL
POLICEMEN'S ASSOCIATION, by its
President, ARTHUR E. LUNDE; DENNIS
"YULE,

-
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Decision No. 15650-C
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‘Appearances: ‘
Hexrbon & McLaughlin, Attorneys at Law, by Mr. Mark T. Baqanz,
appearing on behalf of Complainants.
. Charne,~ Glassner, Tehan, Clancy & Taitelman, Attorneys at Law,
. by Mr., F. Thomas Olson, and Quarles and Brady, Attorneys
- - at Law, “by Mr. Laurencs’ E, Gooding, Jr., appearing on
behalﬁ of Raapondant.-

FINDINGS OF FACT, CONCLUSIONS OP LAW AND ORDER

Complainants filed a complaint with the Wisconsin Employment Rela-
tiong Commission on July 8, 1977, alleging that Respondent had com- ’
-mitted prohibited practices within the meaning of Section 111,70, Stats.

. BY Order-dated July 14, 1977, the Commission appointed Marshall L. '
- Gratz, to conduct hearing on said complaint and to make and issue Do
-Pindinge of Pact, Conclusions of Law and Order in the matter. There- - =
:-after on August 17, .1977, Complainants filed an Afmended Complaint .
“and. Respondent, on Soptember 12, 1977, filed.an Answer to the Amanded
COmplaint. Purgsuant to the mutual request -of the parties, hearing. .
-on the matter was postponed-until April 5,°1978, and by Ordey dated
-March 30, 1978 the Commission ordered the substitution of the undar—' E
signad Examiner, Stephen Pleroni, to conduct hearing on gaid, complaint
. “and to make and issue Pindings of Fact, Conclusions of Law and Order
', in the matter. - R o R ‘ ;}.
) The Examinar conducted hearing in- the matter at ;II;Zﬁko_,
conain, on April 5, 1978. Following distribution of _the_he«¥ing o
' transcript,-the.parties submitted briefs and:-reply briefs, the’ Ias:m,,,/"
of which was recaived by the Examiner on Decembex 4,.1978." 'The_pEx ,,///’
iner has considered the evidence and the .arguments.of-Counged; and,. = . —
being fully advised in the premises, makes and- iseuos, “fol owing y
Findings of Facﬁ Concluaiona of/Law and Order .
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_Association, hereinafter’ re/grre : J,—-‘igcia:izgg:i:’ipa.
oryanization having its p al,ot 48 at Menomo allsy W
.8in; that at all timos' . ftmn.. Ao~
as a-Police Offi " the~Meriomonee Fallg, ico Debartps

¥to was. the President’ of-Fhe Assdciation;- and &
"times heret s _p v was“empleyed as-a- T
" Falls Pol: Pepartmernt - and was_a-fiem--

al * ” .




‘g -
=3

=R

s 2. 'That the Village of Menomones Falls, hereinafter referred to

. as the Respondent, .is a Municipal Employer which operates a Police
Department, under the diroction and control of Chief Charloa L. Kuhn,

hereinaftar the Chief. , .

3.~- That.all times material herein the Aaaociation has been the - .
. voluntarily recognized: exclusive bargaining. -repressentative of the . -
‘ patrolman employad in Respondent’ 8 Police Departmant. . -

. 4. That upon initial enmploymsnt with Respondent Police Depart- .
ment, a patrolman is given a copy of a Rules and Regulations Manual I
which pertains to the duties and responsibilities of patrolmen;- that A
from time to time satd rules and regulations.are revised by -Respondent .o
but copies of said revisions are not given to individual patrolmen ~—° .
or the Association; .that a separate manual -containing departmental C
menoranda and orders pertaining to the dutles of patrolmen does not '
exist in Respondent's Police Department; that memoranda and orders .
are issued by the Police Department from time to time but copies e
of same are not given to individual patrolmen or the Assoclation; T
that the Rules and Regulation Manual states that all patrolmen are
required to abide by departmental rules, requlations, memoranda and
ordexs which pertain to the duties of patrolmen and that failure to do BO°
. may renult in disciplinary action.

5. - That Officer Lunde sont a letter dated May 19,»1977 “to
the Chief which stated in the body as follows:

On behalf of thw Menomonee Falls Professional Policemen ]
Association, I hereby request true, complete and accurate
copies of all current rules, regulations, orders and
memoranda of the department issued tao.date which deal
specifically &and generally with the duties of a Police

- Officer of the Village of Menomonee Falls Polica Depart-~ ~ .

-  (Exhibit No. 3); . )

- that ::;no time after receiving said 1etter did the Chief or anyone
-on his behalf respond in writing to same; that said letter was

. written by Lunde in his capacity as President of the Association
and conatituted a legitimate and mproper request within.the. scope ..
of the Association's obligation to represent Union omployes with
respect to thoir codditions of employment.-

’ 6. That Officder Lunde sent a “letter, dated June 22, 1977 to
Yrederick E. Gottliab, Village Manager, with a copy to the Chief,
which stated in the body as follows:

Notice *1s hereby given to employar, the Village of
Menomonea Falls, that the Menomonee Falls Professional




1. . That aometima shortly after June 22, 1977 Lt. Bantin,
a supervisor in Respondent's Police Departmant,’ approached Ofticer
" Pledl, then Vice President of the Association, while both men’ were
on duty; that Bantin engaged Pledl in a conversation wherein Bantin
" inquired whether Pledl knew anything about Officer Lunde's letter to
Mr. Gottlieb, dated June 22, 1978; that Pledl responded that:he was
not -aware of the contents of. said letter; that Lt. Bantin responded
that "It's got.the Village Fathers very upset . . .” and suggested
to Pladl that he find out what the lettar was about and do something
"because 1f these letters or actions by the Association continued,
the men would not receive anything at- bargaining time."; that Bantin's
statement, made in his capacity as an agent  of Respondent, constituted
Respondent's only responsa to the Association's previocus legitimate
requests for information dated May 19, 1978 and June 22, 1978, and
that said statements constituted conduct likely to interfere with, -
regtrain or coerce ithe employes in the exercise ‘of their MERA
rights, EAJ . . S
. 8: That on-June 14, 1977, at approximately 2:50 a.m., Officer
Yhle was found sleeping on duty by Sgt.cWolterstorff, who ordered
ule to report to Lt. Bantin's office; Lt. Bantin placed Yule under
suspension and ordaered him to report to the Chief's office that
mornihg at 9:00 a.m.; that Yule did ‘appear in the Chief's offjce at
9:00 a.,m., on June 14, 1977 at which time the Chief, Sgt. Wolterstorff,
and Lt. Bantili were also present, all pf whom are supervisory personnel;
that the door to the Chief's office was closed while the Chief asked .
Yule for an explanatiorn concerning the charge that he was found slaep-
ing while on duty; that sald conversation was recorded on a tape
recorder; that Yule admitted to the Chief that he had been sleeping
in a Police Department vehicle while on duty for approximately
thirty minutes when Sgt. Wolterstorff awoke him; that after dis-
cussing the matter with Yule for approximately ten minutes, the Chief
told Yule that he either wanted Yule's resignation or he would be ~
. disminged from the force; that Yule did not immedlately respond
. to the Chiaf's ultimatum, but instead attempted to.discuss his in-
" ability to sleep during the day; that within a couple of minutes
of the Chief‘a f£first ultimatum to Yule to either resign or be dis-
missed, the:Chief again asked Yule if he wished to resign or be dis-
missad from”the forde; that Yule's response was to request some .
- time to discuss it with the “Assoclgtion President or  the Association
lawynr: that the Chief's response was to advise Yule. that he . was -dis-
‘missed from the Departmant effective immediately and the conversation .
" was thereby terminated after a brief discussion concerning tha rsturng
, of Yule 8 departmant&l equipment. - o - ‘
. 9., That following tha Chlef's interview with Yule ‘described in -
Pinding No..8, no further interviews occurred between Yule and the -
" Police Supervisors; that.on -June 30, 1977 the Chief filed charges with’
"' the Village of Menomonee Falls Police and Pire Commission (horainattar
"PFC)  seeking to terminate Yule's employment:; that at about the sama -
time as said charges were filed with the PFC, the Chief informed
Yule that his notice of termination was converted to suspension-with-
. out pay retroactive to June 14, 1977, pending the outcome 'of the PFC
hearing; that on June 27 the Complainants herein filed a complaint
(Case X)- with the WisconB8in Employment Relations Commission alleging,
among other things, that Respondent had committed prohibited practices
" in regard to-the discharge of Yule; that Respondent 4id not receive-‘®
notice of aaid‘complaint until) -July 8, 1977; that on July 19, 1977
Respondent'withdrew its charges againat Yule which were ponding before
the PFC because' of technical errors and refiled charges on or about
‘the same date; that Respondent's second set of charges filed with the
.PFPC contained the same charges as were alleged in the firat sot of
: chargea against Yulo. ,

.
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1
lo. That Rospondent 8 decision to terminate Yule and its recom-
mendation for termination filed with the PFC was neither relatsd to
Yule's request for representation nor with the Association 8 filing
of a prohibited practice complaint, .
\
' 11, That on two occasions, on or about August 3, 1977 and August 4,
1977 Officer Pledl attempted to obtain certain records from the Police
Depgrtment Record Division in preparation for his testimony at the PFC
hearing on behalf of YUIBJ’th&t the person|in. charge of the.Record's
Department.informed Pledl tha€ if he sought ‘records in regard to the
“Yule matter he would have to obtain permisgion from the Chief befora
he could obtain them; that Pledl had not p#eviously baen required to'//
obtain permission from the Chief before reviewing records, no¥ did -
‘the Chief.require permission to review thoirecords aftar the PFC— e
hearing concerning-the Yule discharge; that although the, g%iat/gas”’//
available on.the two -occasions-that Pledl sought the- reg B-Ccon-
cerning the Yule matter, Pledl did not req est pemm n’ifom the”™”
Chief to obtain--wald records: that Yule's dogal/cou 61-didfiot —
subpoena .tha recorda.that Pledl intended tqépbtain1 and“that Pledl
testified-at the PFC hearing without the-\se 6f said records; and __/-
~~tHat no evidence was presented harginfwhich would tend to establish .
that the Chief-would Lave deniad Pledl accbss to sald recoxds because
- ot his activitios on bopalt of Yule—and/or the Aasociation. s
L e /':,// -
’ 12 tjpfficer Bramm at all times material hereto wag a mem=
bo:, he Associationy that on Augqust 3, 1977 Bramm receivasd-a“Bub-
"poona ordering/him to appear at the PFC/hearing concerning -Yule on
—Kugtet 4,.1977 at-7:00 p.m.; that Bramm was scheduled to be on patrol
. /dutyt;:oﬁgyoni/q of August 4, 1977 but did not advise his Superviso;
o or.Q make arrangements to find a replacemenh"for his- patrol -
rduty while he attended the PFC héaring; that shortly before 7: 00-p° m.
-on -‘August 4,.1977 Bramm advised the Police Dispatchex that.he was
leaving his patrol area for the reason that he was _subpoenaed to
attend ‘the PFC-hearing at that time; /that Bramm wis released fxom— . -
atd ~hearing _at-approximately 10:00 p.m. and during the pericd . from
0:00 p.m: the other patrolman on duty were required to
/, ‘covaxr- ramm'sfpatrol areas-that on_ Angust 4, 1977, -just before Bramm
7" [ returnsd to his patrol duty Lt.-Horn, the Shift Commander, requested
Bramm to~ aocompany/him fo the Chief's office;. that the.Chief orderad -
. Bramm-to write _a-detailed report,expaaining why he hadfnot notifiad
 his Snifh,COhmander in advance “that he would be xaqiired to .—
be away from his patrol area and said report wes  to’be _submitted
that night.boforu’Brnmm went off duty; that Bramm.did write such
a report ve it to It. Horm before he want off duty; that upon P
revi said report, Lt. Horn chastised Bramm.for not following .~ .-~
*.——direStions horreotly and for failing to supply the specific infbrmx€ichn
.requested of f_himj_that- the record svidence indicated thay,aramm sub-
:stantially compiied with the Chief's specific requests-for detailed
,qintormatioJ/to be inolided in said report; and_that Lt. Horn-and the .
\Chief were|irrjtated with Bramm for failure to hotify the Commanding
"Officer of 8 subpoena. bacause . it laft the patrol foxce shorthiﬁdcd .
during;th period that Bramnm ,Attended ths_PFC hearing;;that the actions”
of-LE. Horn- and the Chief ifi expreassing their disapproval with Bramm .
‘did not amount to- intﬂf?erence -or- harassment/of Bramm for any” protected -
activity undor,MERA ;
! Baaod,upon tho abo
issuos the - followin

‘ :"",( : ,//+”’/</i/ TSIONS -0 J77/’

Y n/ﬁ// - o
R - - P That Comﬂ'ainantyasioci;;io its. acE” ofx::%ngt § of
: vt Chief on-or about-May 19, 1977 cOpios-of all cur ules, reg
jzgfyq srs’/% e/’/r

lations ,femoxand& and-or aifiing to the duties of Police
.. Office ,wasﬁongage pProt: B o€ in/fhe meantfig of ‘the
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Municipar Employmeut Relations Act; and that by complotaly iqnoring

-.gald request of the. Assoclation, Raapondent did interfare with, re-~ o
_~stra1n or coercve the ‘employes in tha ‘exercise of their rights ... .-

quaranteed.in Section 111.]0(2), Stats., 'and therafore Respondent .

. did commit a prohibited practice within the meaning of Section 111 70

(3)(&)1, Stats. l/ S

. -

. .
Y 2. That Complainant—hsaociation has failed. to provn by a clear
and satisfactory prepondexance of the evidence that the Respondent's
'failure.to respond to the Assoclation's. request for copies of all .
proposed rule revisions was conduct likely to interfere with, re- .
strain or coerce the.Association in violation of Section 111.70(3)(a)l,
.and therefore Respondent has not committed g violation of s»etion
111 70(3) (a)1. .

. 5 S

3. That Reapondent, by the ‘conduct of Lt. Bantin, notod in
" Finding of Pact No. 7, did interfere with; restrain and coerce .em-
ployes in the exercise of their rights.under Section 111.70(2) of MERA :
and therefore, Respondent has thereby committed a prohibited practice
within the meaning of Section 111.70(3) (2)1, Stats.

4. That during the interview of June 14, 1977 between the
Chief and Yule, the latter was not denied.a right of repressntation,
and that Respondent's termination of Complainant Yule was unrelated |
to his request to take time to discuss the matter with his Union"
. Attorney or any concerted activity engaged in by Complainants, and
thersby Respondsnt did not violate Section 111.70(3) (a)l or 3, Stats.

. ‘5. That stpondent, by the conduct of the Chief in requiring
Pladl and other employss to request parmission from the thief be fore
obtaining department records relating to the PFC hearing on the
charges againat Yuls, did not commit a prohibited practice within
the meaning of Section 111.70(3) (a)l, Stats.

b

6. That Respondent, by the conduct and statements of the Chief
; and Lt. Horn noted in Finding of Fact No. 12, did not interfere with,
redtrain or coerce Officer .Bramm in the exercise of his rights under.
_Section 111.70(2), Stats., and therefore Respondent did not commit
-a prohibited practice within the meaning of Section 111, 70(3)(&)1,
Stats. . .

- N $

-3~ " Upon thc‘basis of the’ !oregoing Findings ‘of Pact and Conclusions
of Law, the Examiner makou and files the following

- P ORDER

"IT IS ORDERED that Respondant, Village of Menomonee Falls, its -
officers and agents shall immediately °

+

. [

1._ Cease and desist from threatening omployes or in any other
" manner ‘interfering with, restraining or coercing employes
in the ‘exercise of their right to engage in concerted .
activity on behalf of the Aaaociation or any other Aabor
orgnnization.‘ ) .
.2, Take the following affirmative action that the Examinhr
- finds will ~effectuate the policies of tha Municipal
Employmont Ralations Act:

- B . Lo

. That although the pleadings alleged generally that Respondant's
overall conduct constituted a violation of Section 111.70(3)(a)
1 and 3, no evidence ‘or argument was presented to support a find-
‘ing of a violation of Section 111, 70(3)(&)3and same is therefore
diamiaaod for failure of proof -

-

. No.:
At




: 's vrittun request,
datad Nay 19, 1977-foxr cqpies of .all current rules;
regulations, orders and memoranda of the" dcpartment'
which pertain to the duties of a Police. 0ffi
and, at a minimum, provido ‘the Asaociation th

ﬁspcoas to said data. . S0 .

" Notify a11 of its employes in the bargainiﬁg unit
represented by -the Association by posting in con-
spicuous: places on its premises where notices to

- such. employes are usually posted, coples'of. the-’
notice attached hareto and marked Appendix *A".

{Such copies shall bear the signature of -the-Chief .
Police and shall remain posted for thirty (30) days
after initial posting.) Reasonable steps shall-be
taken to insure ‘that said notices are not altarad,
dofaced or covered by other materials.

notify the Wisconsin Employhant Relations Commis-
sion in.writing, within twenty (20) days of the .
. date of service of this Order as to- what stapa it
‘haa taken to comply harewith. -
. IT I8 FURTHER ORDERED that all remaining portionn.of the complaint
shall be, and hereby are, diamissed.

. .
..

- Dated at Madiacm, Wisconsin this ,zv'd day of Fabruary, 1979,

AT ' " wiscoy$in YMEN7ZgQLAIIONS COMMISSION L
- o 2% - e

Ste?hen Plaronl, Examiner
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MENOMONEE"FALLS PROFESSIONAL“POLICZMEN'S ASSOCIATION

: . . N P .

: Purauant to an Order of: the Wisconain Employment Relationa Com-~f
misslon, and. in-.order to effectuata the policles of tha. Municipal
Employmont Rel tions Act ; Wa hateby notify a11 employes thatx

WE WILL neapond to all ruquests for: information from the :
‘the Association'concerning data which we possess and’ vhich'
reasonably ‘relates to the wages, -hours and wonking condition

“1'5 of employos~rapruaented by thn Asaociation. e ,? o

Tae

e g‘”...‘. “ .g,"

WE WILL NOT make ‘statements’ to employes which can be ruasonabiy
ihtarpratad by such employes az threats to disrupt collective .
bargaining negotiations, and which tend to restrain the axntcise"“
by such employes of their right to request: 1n£ormation from: -
““the Municipal Employe¥ which‘raascnably relates to the wages,

- hours: and. working conditions of said represented employes,_’

and j S . : .o -

oot s

28

. —HE WILL rafrain £romAall ,other forms of intarferenca, restraint v-yﬁ‘
..and. coaxcion of employes in the axercise .0f their rights under
Saction 111 70(2) of the Municipal Employmant Relations Act. ’

."; Tt

it

LTt
"y y,‘a o

. Chiaf’of Polica, Vlllago of
Menomonee ralls Police Departmant

e X i it
FEgeuts
R G .ft“'
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"NOTICE

ouhLTERED OR COVEREDMBY ANY OTHER MATERIAL
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MEMORANDUH ACCOMPANYING FINDINGS‘OF ?ACT,
CONCLUSIONS OF LAW AND ORDER N

-In its complaint filed Julx 8, 1977 and amenddd August 17, 1977
Complainants alleged that Respordent had committed prohibited practices
within the meaning of Section 111.70(3) (a)l and 3, Stats. by (1) re-
fusing to respond to the Association's raquest to provido coples of
all current rules, regulations, menbranda and orders pertaining to
the duties of Police Officers; (2) refusing.to respond to the Associa-.
tion's request for copleés of all proposed rule revisiona; (3) making
threatening statements to the Vice President of the Assoclationy
-(4) denying ComplainantEXule the right of representation; and discharging
sald employe in retaliakion for requesting sald represéntation and for
filing the instant complaint; (5) denying an Officer access- to police
recoxrds in preparation for testifying at a Police and Fire Commission
hearing concerning the discharge of Complainant Yule; and (6) requiring
Officer Bramm to write a detailed report on why he attended a PFC

' hearing concerning the discharge of Complainant Yuld and by otherwise
verbally harassing Bramm for attending sald hearing. 2/ Rospondont
deniod Complainant's allegations. .

The parties' arguments concerning the gpecific incidents are

‘noted in the respective discussions infra. The pertinent facts sur-
rounding each dncident are noted in the respective findings of fact
and will not be repeated in detail herein. Each incidant is examined
in the chronological order in which it occurred.

I. .Refusal To Respond to Latter Dated May 19, 1977 Requesting
Copiea Of All Current Rules, Requlations, Memoranda and
‘Orders Pertaining To The Duties Of A Police Officer.

- Complainant's brief alleges that the Chief's refusal to respond

to the Assoclation's request, (Exhibit No. 3), for copies of all cur-
rent rules, regulations, memoranda and orders pertaining to the duties
of a Police Officer tended to interfere with the right of the Associa-
tion to engage in protected activity within the meaning of MERA .and
therefore constituted interference within the meaning of Sectidn

111.70(3) (a1, Stats. Respondent counters by contending that no vio-

lation occurred bscause Complainants: (1) did not gtate the reason for

sald requests; (2) did-not state that time was of the essences or other- -
wise 'give a deadline for providing said, information; (3) did not demon-
" strate that the lack .of response resulted in prejudice to the Complain-
ants' pending. proceedings or negotiations; and (4) did not prove that

Complainants were unfamiliar with said data or that they did not have

-access to- same.

» -7 Respondent's reliance upon Waukesha Couq;xA_/ in this context is
misplaced in ‘the opinion of the Examiner. The decision in Waukesha Countz
“makes clear that an allegation of violation of Section 111.70(3) (a)1,-
Stats. must be analyzed on a case-by-case basis, taking into considera-
tioh the actual conduct as well as the total context of the circumstances .
surrounding the alleged statutory violation. In Waukesha County the 7
Municipal Employsr ultimately tlirmed over access to the requestsd files /
after initially denying said request; there the Examiner found that the

Complainants during the course of the hearing withdrew without
prejudice certain allegations of prohibited practices contained
in paragraphs 8(K) and 8(L) 'of the amended complaint and there-
fore same will not be discussed herein.

AFSCME, Local 2490 and AFSCME, local 2494 vs. Waukesha County:,
Declsion No. 14662-A (1/68).

No. 15650-C




LGy Por:
reagons discussed. balow, - the _nndersigned- concludoa ‘that by-'refusing 't
glve any response whatsoever to-the Associatioén's rnqnoat refarred to
‘heratn, Respondont'a conduct was. 1ikely. to intexfere with,.: rostrain or
coorce tho amployes in tho oxercise of their HERA rightsu

Tho rocord contains unrebuttad testimony that dopartmontal ‘memo-
randa and orders as wall as revisions:of the rules and regulations
handbook were promulgated, but copies of same were not supplied to.
Officers.. The rules provide that Officers are required to .becoms
familiar with all the current rules, rsgulations, .oxders and memo-
randa pertaining to the duties.of Pélice Officers and fallure to.do
‘80-could;be cause for discipline. It is axiomatic that it would be -
difficult, at best, for the Officers to bacome familiar with current
rules, regqulations, memoranda and ordera -aince they did not receive .
coples of same upon issuance. .

It is important td note that Respondent in its brief first

raised the point that Complainants failed to prove they lacked access

to sald rules etc. Howsvaer, the unavoidable inference raised by Com-
plainants' testimony was that they did not have access to said datay
if in fact,Complainants had access. to said data, Respondent's witness,
Chief Kuhn, presumably would have said as much at hearing. More imporJ
tantly, it was Respondent's duty.to prove that Complainants possessed’
access to sald rules, memdranda and orders and the Examiner concludas .

* that Respondent failod to meet- its burder of proof on this 1asuo. .

-~ Baspd-upon the record svidence, tho undersigned finds a substantial

relationship between the rules, regulations, orders and memoranda which

. the employes are. obligated to obey, and the working conditions of em-
Ployes represented by the Association. The request for information.

" at 1ssue herein, was therefore relavant to the obligation of the
Association to represent unit employes with respect to their conditions
‘of employment;,, and was thereby a form of lawful, concertsd activity -
within tho meaning of Soction 111.70(2), Stata.

Further, tho absanco of a specific grievance ‘caxrrently undex .
coneidoration between the parties does not detract from the potantial
value/bf the.information requested as pertinent data which the: Ansocia-
‘tion/'should be supplied. in order to assist in.its task of representing .
unit:employes with respect .to their conditions of ‘employment. - It is.
~appaxont that said information" would. be help(nl to th- Asaociation in
praparing for future nagotiations.« ‘

: Complainant—hsaociation atd ‘not horoin diloge that - Rospondnnt s
fatlur- to respond to.its request for information .amounted to.a ' re-
.fugal ‘to Bargain in violation of Section 111.70(3) (a)4, Stats. 4/

* Neverthelesa, by ignoring the Asgociation's request. for said. info

! mation without ‘explanation, it is apparent-to:the undotaignod that
Respondent interfered with and/or rostrainod omployes in thn exnrcin
_of its MERA- righta. “"134. .

d'i. Laatly, it is notod that Rospondant has not nrgned that tho
instant request for information was. so overbroad and/ox burdansome - e
-as to justify its refusal ‘to respond._ ‘However, the nndarsigned has.

‘,‘So..for example, Weatern Massachusottea Electric CGmpan and Local
' " " 455, International Brotherhood of Electrical Workers AgL-CIO ,
..+« 1378 CCH NLRB para. 18553 for dlscussion of. Union's éIght to -
... information in poasesaion of Employor rofnsal to bargain a:
vcaae. .




. - . - D B B -
not orderad the Respondent to provide coples of said data to the ..
Agsociation; rather the Respondent's statutory duty in this instance
only requires a response to sald request and reasonable provisions
for access to said data by the Association representative.

II. June 22, 1977 Request To Village Manager for Coples Of
All Proposed Rule Revisions (Exhiblt No. 4).

Complainants argue that Respondent's failure to respond to this :
‘request likewise constituted interference within the meaning of Sec-
tion 111.70(3) (a)1 and further, that such failure tended .to under-
mine "the right of the employees to form, join and administer the '
Association.” Respondent substantially realleged the ‘same arguments
as it presented in regard to the Association's May 19, 1977 request-

" discussed above. Further, Respondent counters by contending that -
the Complainants failed to produce any evidence that the Village
in fact proposed any rule revisions and hence the Village'was not

obligated to respond to the Asgsociation until same were indeed
proposed.

If Complainants had proved that Respondent had adopted proposed
_rule changes, thén a violation of MERA would bea found for failure
. to provide "same to the Association. Whereas, in regard to the incident --
discugssed above, Complainants demonstrated by clear and satisfactory
" preponderance of the evidence that in the past memoranda, rules and
orders had been promulgated but not provided to the Officers; here :
Complainants falled to illicit any evidance or inference therefrom
upon which the Examiner could conclude that Respondent had proposesd
‘any rule ravisions. - Therefore no statutory violation is found to
flow from Respondent's lack of response to Complainants' letter to
the Village Manager, dated June 22, 1977.

III. Lt. Bantin's Statements To Officer Pledl In Late June,

<1977,

The record contains unrebutted testimony that sometime shortly
‘after June 22, 1977, Lt. Bantin engaged Officer Pledl in a conversation
. while both men were on duty. Bantin is a supexvisory officer and Pledl

at that time was the Vice President of the Association. Bantin in- ’
. quired about the two letters Officer Lunds had written on behalf of
the Association, (Exhibits No. 3 and 4), and when Pledl responded
that ha wasn't aware of the contents of said.letters, Bantin told
Pledl that the letters made the "Village Pathera very upset” and
‘", . . 1f these letters or actions by the’Association continuod the
men would not roceive anything at bargaining time . . . .

Complainants assert that these statemaents constituted inter-
ference with the employes' right wifder MERA to engage in lawful, .
concerted activity. Purther, Complainants at hearing asserted that
on April 5, 1978, the night before the hearing in the instant matter,
Bantin again threatened Pledl by stating as. follows: ". . . that
the incident that I had with -him‘'prior to this . ., . if I thought I had
a bad deal on that, just wait . . ." (Tr. 19, 20) Raspondent argues:
{1) that Bantin wasn't aware of the contents of said letters, but
rerely described the "impact" of said letters upon the Village Fathers
and, as such, Bantin's statements were a legitimate exaercise of his
right of free speech; and (2) that Pledl wasn't aware of the letters
in questicn and Complainants failed to establish that Pledl.took -
.Bantin's stabements. a8 a threat of reprisal or promise of berefit
_and thereforo aaid‘allegations must be dismissed.

) To meet its burden of proof, Complainants must demonstrate by
"a clear and satisfactory preponderance of the evidence that Bantin's
.statemants. contained -a threat ox.promise of benefit which could
‘tand to interfere with Pledl's and other employes' right.to engage °*
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~'in"lawful, concerted acti ‘as protbct 3% MERA. :

- that ‘Bantin's statement wemt substanti&lly beyond . marﬁlyfd/hcribin-
the "impact” ‘the letters had on the Village Pathers. .BY talltna -~
the Vice President.of the-Association that~the employes-"wo
receive anything at bargaining time" -if-tHey continved-
concerted activities, Respondent's.statements clea
a threat which could tend to~ interferé with= :2;9

" MERA. - Inasmuch as Lt.- Bantin was-functioning in/ qﬁiﬂ

’ Respondent s agent when he mads the statemant Regpond
to have committed & prohibited practice/withi meani
tion 111 70(3) (a) 1, stats. . s

- /"

Complainanta alleged in their initial raply briof that Bantin's ,ﬁ
Btatement noted above on the day before the hearing on the instant =
conplaint constituted a separate and independent viclation..-However
Complainants did not seek to amend tha pleadings to include said
allegation and Respondent did not attempt to litigate or argue the
mexits of that issue. Moreover, even though Bantin's statement of
late June 1977 tends to corroborate the alleged threat of April 5, _
1977, the latter statement without additional testimony, is too vague
‘and ambiguous to constitute an independent technical interference.
For these resasons the Examiner concludes that Complainants failed
to plead ox prove a violation of MERA with raespect to Bantin 8 state-
ment of April S5, 1977.

IV. Dismissal Of Officer Yule.

The Commission has recognized that an employe has the right to
Union representation when he/she is compelled to participate in an
investigatory meeting with supervisory personnel concerning matters '
that reasonably may result in discipline orx discharge. 5/ In such
cases where the employs requests Union representation, the Employer
is obligated to allow-the representation requested or afford the
employe .the option of: either proceeding without representation or
foregoing the intarview altogether. The Commission has concluded
that such a ruling best balances the employe's. interest in just
‘treatment and the Employer's interxest in efficlent and orderly
opaerations. In Waukesha County (14662-A, 1/78) it was noted that
it is the potential for affecting Supervisors' decisions about whether
and how to discipline,. bafore those .decisions are made,” that has led
to-the recognition of the right to Unlon representation in such
instances. ‘A good faith discussion of the problem prior to the .
Employsr making a decision-provides an:opportunity for reaching a
. mitually satisfactory resolution thereof without resoxt to costly
. . litigation. It is this legal principle that Complainants. alloge
. was violatod ‘during tho interview of_June-14, 1977.

»

Tho essential facta upon- which Complainants basa thoir.charges
against Raspondent in this regard are found in Findings of Fact
No. 8 and No. 9. Conmplainants assert: (1) that Yule was denied his
~ . right of representation at an investigatory interview which he ..
‘‘resgonably ba%ievod could result in discipline;-(2) that Resporident

discharged Yu#e in response to Yule's request for legal representation’
.during the interview of June 14, 19777 and (3) that Respondent filed'
charges against Yule'with ‘the PFC- requasting his dismiasal in_ ratalia—,n
tion for filing a complaint against tha Respondent with the WERC.

.

.

.

_/ Waukesha County, ra, footnote 25 and Tom H. Rhodes, Jr. va. o
. C ty .of IWaukee Police Department) Declsion No. 143%94-A-(9/77). ~
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~‘reinstatement, backpay, expungement of records and punitive: damades
Rospondent denies these allogations and . roquests dismisaal of same..

’

“As proviously montioned, Complainants assert that Yule had a statu-
. tory right to Union representation at the June 14, 1977 interview bpcause
it was an investigatory interview in which Yule had a reason }o believe ,
" " .that managemant could decide to discipline or discharge him, 6/ During -
. the interview Yule requested additional time to .discuss the matter with
the Association President or its attorney and immedigtely thereafte *
Tt Yule was advised that he was dismissed. : . |
- Respondont first argues that since the_Chief Had made his decipion -
‘to discharge Yule ‘in advance of the June 14, 1977 meeting, rather an
being an "investigatory interview", said meeting was merely for the pur-
pose of imposing discipline. Therefore, according to case .law, no |’
.right of representation.attached. 7/ In the alternative, Respondent
.argues that even assuming Yule had a right of representation at said
meeting, he did not timely. exarcise that right. It was only at th
end of the mesting, in response to the Chief's ultimatum to either
resign or bes dismissed, that Yule requested additional time to se .
~-Union representation,.whereupon the Chief advised Yule that he was/- - -
fired and the meeting was concluded. Respondent argues that legal - -
authority doss not support Yule's contention that he was denied a'right
to representation in this context, since no further discussion regarding
Yule's®onduct took place after he requested 1oga1 counsel. _/ St
. In resolving this issue, the Examiner has benefited from the o
opportunity to listen to a tape recording of the June 14, 1977. con--
versation between the Chief and Yule as wall as reading, the transcript
of said conversation (Exhibit No. 5), There is therefore no dispute
_concerning. the content of saild conversation. Listening to the voice
‘recording reveals that the-convarsation was noncoercive.in tone and
substance. The voice demeanoy of the particifants indicates that’ .
"__tha ;conversation proceeded in a low key, matter-of-fact ;fashion. It -
48 undisputed that during tha interview.Yule did not request Union_“ o
. representation until after he had admitted to all of the ‘damaging = S
- 2allegations -that had bden. alleged against him (i.e. slaeping while -
on duty, -failing to report location to the dispatcher per departmental q&
- rules).,.’ The flow 'of the conversation was such that after Yule admitted .
.-to the rule violations, the Chief twice asked Yule whether he wanted
.to xesign or be terninated. It was at that juncture ‘that Yule re~ .
questdd +ime to discuss the mattetr with Union counssl.. It is clear - ' - -.
.to the Examiner that the Chief at that poirt considered the interview 2
.at an end and therefore advised Yule that he was torminated. There— " . .-
afterx" no turther discussion of .Yule's conduct took place. ’ . .-

-

'

|

H nce, aven assuming that a right of representation axisted and :
_ 488unNing rurther that 1Ule s requesT IOr ZGULTLOAAL TLIE® TU ulblussd

the matter with Union counse) constituted such a request for repre-
onndakian . {4+ {a annavand +had anhaaanant 4 Ynla's racnasé. no
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meoting or! intarviow of tho ‘soxt contomplated ‘by “ths" ocision in‘wxukosha\-
. County {14662-8, 1/78) and'City of Milwaukee (Police  Department) (I3358-B, -
- took place. .: .BY not-proceeding with the interview, the sltuation
. 414 not give rise to an obligation in Respondent to afford Yule the .
:+ option. of ‘either proceeding without representation or foregoing the -
: interview altogether. Therefors,.it is'concluded that Respondent did

not. dany Yule his right of reprosontation and thsraby no violation of
HERA ia foung; .

- v

i Complainanta sacond allegation in this rogard is that Raspondont -
. @ischarged Yule in response to Yule's request for legal representation
during the interview of June 14, 1977. To meet its burden of proof
in this regard, - Complainants must prove by & clear and satisfactory
" preponderance of the evidencée that Yule was engaged 4n concerted
activity which is protected by MERA; that Respondent was aware of .
Yule's protacted concertsd activity:; that Respondent was hostile’ i
_toward sald activity; amd that the discharge was motivated at least: -
in part by Respondent's opposition to said activity. 9/ Uncontroverted..
evidence roveals that the Chief twice asked Yule whather he wanted - ~-
‘to resign or be dismissed before Yule requested additional time to.
seek Union reprasentation.- As indicated earlier, the tapa recording .
of this conversation leads the Examiner to conclude ‘that the Chief
at that point conkidered the intdrview at an end and was merely. °
giving Yule the choice of resigning ox being dismissed. Although Lt.
Bantin was present during this interview and it could perhaps be
inferrad from Bantin's statements to Pledl in late June; 1977 (dis-_
cussed above III) that he harbored animus toward protected Union
activity, there is no evidence whatsoever to support the contention
that the Chief was hostile toward Yulé's request for Union repre-
sentation; nor is there evidence that the Chief's decisieh to dis-
charge Yule was motivated in any way by Yule's request for Union
reprasentation. Therefore tnis charge has been dismissed.

Complainants! third allegation in this regard concerns Reapondent's
act of filing charges against Yule with the PFC, requesting Yule's dis-
missal in retaliation for filing a complaint against Respondent with
the Wisconsin Employment ,Relations Commission:. This allesgation must

. algo fail for lack of evidence. The record contains unrsbutted evi-

- dence that Respondent filed its initial petition for dismissar with
‘the PFC on June 30, 1977. - Although Complainants initial complaint -
‘wag filed with the WERC on June 27, 1977,, that complaint was not re- -
-ceived by the Respondent until July 8, 1977, approximately eight .

. days after the Regpondent had filed charges against Yule with the-
PPC: BHence, the conclusion follows that Complainants falled to .prove
that Respondent had knowledge of the complaint filed with the WERC at
the time Respondent filed.its petition for Yuls's dismisaal with the .
PPC. Therefore, this allegation mist be dismissed. -

. Complainants argue that ‘Respondent's action of withdrawing
"and then refiling its charges against Yule with the PFC on July 19,
" 1977 - somehow. supports its allegation of impermissive retaliation .

against Yule. -~ Such an argumant ‘1s untanable since the evidence -

". raveals that Respondent's subsequent withdrawal and simultaneous '~
.rofiling of charges with the PFC on or about July 19, 1977 was to .

" cure technical defects. No inferenca of illegal retaliation agaihst .
Yule may be drawn from the refiling of the PFC chargea, since ths -
evidence egtablished that the identical charges alleged on Juno 30, .
1977 were refiled on July 19, 1977 (Exhibits No. 9 and No. 10)." There-
fore, Complainants' contentions in this regard must also ba dismiased.

. AP - - -
. . .

. - A .
‘.

2/ Drummond Education Asaociation vs. Drummond Intqgratod School
_nistrict Doclsion No. 15§09-A (3/78).
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'Complainants naxt contend that Officer Pledl was deniod access.
“to Poltce records which he wished to: obtain in preparation .for: the
i ‘PFC hearing concerning:Yule. on August 3 and 4, 1977. . Pledl testified

.- &t hearing that he waa informed by the Records Clerk on the nights .
of August 3 and 4, 1977-that the Chief issued an Order that the Chief'

- permission was to be obtained bafore anyone could obtain racords.

" Pledl testified he never had to obtain permission from anyone prioxr

. to or subsequent to the Yule-PFC hearing. Complainants argue .that -

- 8ald:rule was in’effect-only during the Yule-PFC hearing and, as
"Buch, constituted interference with the rights of employes to assist
its labor organization and to engaga in concerted activity for mutual
aid and protection. - ,

.
‘- 0

* As indicated earlier, to maat - its burden of proof, Complainants
ﬁé}i demonstrate by a .clear and satisfactory preponderance of the
evldence that the Chie# 8 order raguirinq his permission prior to -
obtaining Police rscords could te to interfere with omp}oyes rights' -
under MERAR to engade -in concarxted activity on the Asbociation's behalf.
‘Agsuming, arguendo, that Pledl's attempt to obtain Police recoxrds in .
- this instance amounted to concerted, protected activity, Pled] admitted .
in his temtimony that neither he nor anyone on-his behalf made any '
attempt to obtain the Chief's permigsion. (Tr." 27). Pledl admitted

- also .that the.Chief was available on both nights in question. .In *
light of the fact that Pledl did not attempt to obtain the Chief's ~
permission, coupled with.the absence:of any evidance that such per-
- mission would have been denled 1f raquested, the Examiner finds the
allegation too speculative and without substantial evidence in the

_'racord -to sustain the finding of a tachnical violation of Section
-111.70(3) (a) 1. o
. It'is furthar noted that Comp\\Ihants did not allege ‘or ,argue
"that Respondent rafused to bargain with the Association prior to )
- implementing the alleged change in past practice of allowing employes

to._obtain records without permission. Therefore these facts have
not been disgunssed in the context of a rafuaal to bargain and no
comment is made thereon.

. ‘

VI. Incident Concerni;g officar Bramm on Auguat 4, 1977.,

)

, Complainants allege ‘tha¢ Bramm attended a PFC hoaring concornknq
. the Yule mattar on August 4, 1977 pursuant to a subpoena; that aftor.
'attanding said hearing Bramm was confronted and _verbally. harassed - "
by ‘thé /Chief and Lt. Horn and required to write a .report as to why
" he, ‘attended said hearing;. and-that on August 10, 1977 Bramm was - -
" advised.by Respondant that he would be chargsd for.an: alleged vio~:
< lation of Police Department procedure for his attendande at .the PFC
haaring on Auguat 4, 1977. . . ,,/{ : ' . - o -_
, Thn tostimony at hearing revéals that on the ovoning of‘August 4,
1977 the Chief required Bramm t6 write a- detailed report concerning - .
. hia failure to advise his Supervisor of the fact that he 'was subpoenaed
. to attend the PFC hearing at 7:00 p.m. dn August 4, 1977 and would..
" therefore be unavailable for his patrol duty. Bramm received the ' . = ..
. subpoena on-the morning of August 3, 1977. -Although he worked on. , - 7
August. 3" and part.of the evening on August 4 while his Supervisor vaq//
on duty, Bramm failed to notify his Supervisor of the ‘situation. Thus .
a reéplacement was not found for the period that Bramm would be upavail-.~
able for patrol duty. Bramm merely notified .the Polics. Dispatcher 'rAg”j‘
"at the last mirute before leaving hias: patrol area that he would be" :
"4in. attendanca. at said hearing. Bramm attended said- hoa:ing/frOm L
- approximately 7:00.p.m. .to 10:00 p.m. during which timé the other . -
‘patrolmen on duty wexe roquired to cover Bramm's patrol area. - Bramm
had received a prior raprimand for 1eaving his- patrol araa vithout
authorization. - N . . .
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