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STATE OF WISCONSIN

BEFORE THE WISCONSIN EMPLOYMENT RELATIONS COMMISSIOWN
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In the Matter of the Petition of
CITY OF MILWAUKEE Case CLXIX

No. 20943 Mi-137%
For Clarification of Bargaining Unit Decision Mo. 15848
Consisting of Certain Employes of

CITY OF MILWAUKER

88 a3 g¢ @8 es % 45 %6 se o0

Appearances:
Podell & Ugent, Attorneys at Law, by Mr. Alvin R. Ugent, appearing
on behalf of the Union.
Mr. dicholas M. Sigel, Principal Assistant City Attornesy, appearing
on behalf of the Municipal Employer.

ORDER CLARIFYING BARGAINING UNIT

The City of Milwaukee on October 26, 1976, having requested tha
Wisconsin Employment Relations Commission to deternine whether tis
position of "Management Assistant Automotive Mechanic Foreman  should
be included in, or excluded from, thes existing certifiesd collective
bargaining unit, representad by District Council 48, 2FSCML, AFL~
CIO, comsisting of: “. . . all reqular employes employed in the various
bureaus in the Department of Public Works of ths City of Milwaukee,
excluding engineers and architects, craft employes receiving prevailing
construction and building trade rates, confidential emploves, supervisors
and 2xecutives and also excluding bridgetenders and boat operators
in the buresau of Bridges and Public Buildings, clerks II - field (vho
are scalemen), cranemen, furnacemen, incinerator plant maintenanco
workers, garbage disposal laborers, garbage collaction laborers, machincry
operators, maintenance mechanics, maintenance nechanic foremwsn and
boiler repairmen employsd in Incinerator Plants of the Disposal Livision
of ths Eureau of Garbage Collaction and Disvosal; and garbage collaction
laborers employed in the Collection Division of the Bureau of Garbagz
Collection and Disposal; and machinists, blacksmiths, laborers (Clactrical
Sarvices) , mechanic helpers and city laborers employsd in the lacainc
Shop of Shops and Yard in the Division of Strset Rervices of the durzau
of Traffic Engineering and Electrical Services; . . . ."; and acaring
in said matter having bzen held at Milwaukee, Wisconsin, on
Hovembzr 29, 1976, Douglas V. Xnudson, Examinsr, being present, duriug
the course of which a request was made to determins whather th> classification
of Tire Shop Foreman should be included in or excludsd from said unit;
and the Commission having considered the evidsnce and argumants of
the parties, and being fully advised in the »Sremis=2s, mak:s and issues
the following
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Jarags or: suwervisors viithin the meanino of Ssc. 111.70(1) (0) of
ti.n iunicival Emnlovment Relations Act, they are axcluded from thsa
bargaining unit Gascribed above.

Civen under our hands and seal at tao
City of Madison, Wisconsin this 30th

day of September, 1577.

VISCONSIN EMPLOYMENT RELATIONS COMMISSICH

Fhoremn
Ry

Morrig/ Slavney, CRairman

Horg -

Hérman Torosian, Commissioner

Charles D. Hoo’nstra, commissioner
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CITL 07 nIfNAJKTE (SNPFETYLUT OF PUBLIC VIORKS) , CLYIX, Decision . 15848

L HORATDUN ACCOMPANYING ORDER_CLARIFYING BARGAINING ULIT

At the nsaring the Municipal Employer was permitted to orally
am~nd its Patition to raflect that, instead of three incumbents with
the title of "Management Assistant Automotive lMechanic Foreman™,
thnre ware two incumbents with said title, and one incumbent with
tin~ titlz of 'Tirz Shop Foreman®.

In January of 1974, the title of the position of Assistant iAutomotive
i~chanic Foreman was changed to Management Assistant Automotive !echanic
Forsman. At the sams time, the title of the position of Assistant
Garage Foreman was changad to Tire Shop Foreman.

In a previous Clarification of Bargaining Unit decision, 1/
tiiz Commission concluded that the Assistant Garage Foreman was not
a suprrvisory amploye, and therefore, was included in the cartified
bargaining unit. The sole evidence, upon which said conclusion was
based, consistad of the job description.

it the outset of thes hearing, the Union moved for a dismissal
of the instant proceeding on the basis that the issues hesrein had
praviously been determined by an Arbitrator in a final and binding
Award dated September 10, 1976. In said arbitration proceeding,
the basic issue was whether the City violated the collective bargaining
agreement when it removed the Management Assistant Automotive Mechanic
Forsman positions from the bargaining unit, on the basis that said
positions wers supervisors. The Arbitrator's discussion reveals
thiat the City presented no witnesses to describe the duties being
performed by the position's incumbents, but rather, relied on the
job descriptions for said positions. The Arbitrator stated as follows:

“The Union, on the other hand, presented evidence through
witnesses' testimony to the effect that the actual performance
of dutiaes by the three affected individuals has remained
practically unchanged from the duties performed by such
employazes prior to the reclassification and at the time
that tney were in the bargaining unit. The totality of the
avidence presented with respect to the actual performance
of job dutiss and sup=rvisory and management functions

was minimal. On the basis of such minimal evidence as

was ontered into the record in this case, the arbitratox
is of the judgment that the City has failed to persuade
ths undersignad by any substantial evidence that such
newly creat=d positions are in fact supervisory and
manacgerial in nature or that they are different in any
material respect from what they were during the time that
they wers within the bargaining unit. This is not to say
that at some future point in time that the City cannot
sstablish. the supervisory nature of such positions. Ths
undersigned only concludes that in the subject proceedings
held in this case, the City did not meet its burden of
parsuasion to the fact that such positions are in fact
supcrvisory.” 2/

1/ Q}yxugﬁmi}lﬁggkggL_Decision No. 6215-11, 4/66.

2/ City of lMilwaukee and District Council 48, AFSCME, (Grievance 127-74),

pages /-8, Robert J. Hueller, Arbitrator, 9/7e.
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Tha Arbitrator then directed that said positions "should remain
a part of the bargaining unit." 3/

The Union's motion to dismiss, upon which the Examiner reserved
ruling, is denied by the Commission. The arbitration award, previously
referred to, is only one element of the record presented to the Commission.
Further, the Commission has been granted the exclusive jurisdiction
to determine the composition of certified collective bargaining units,
and, retains the exclusive authority to determine how the statutory
exclusions apply to specific positions whose bargaining unit eligibility
are in dispute, e.g., are individuals supervisors within the meaning
of the act. 4/ Although the Commission may give weight to arbitration
proceedings concerning the contractual rights of employes, it will
not be bound by an arbitrator's award with reéspect to issues over
which it nas exclusive jurisdiction, especially if such deferral
would result in the inclusion in a bargaining unit of individuals
whoshould be excludad by statutory mandate. 5/ Therefore the Commission
finds it necessary to examine the entire record of the instant proceeding,
including the arbitration award.

All three of the contested positions are located at the Municipal
Garage, a multi-floor operation under the overall direction of the
Garage Supervisor (0. Halvorsen), a non-bargaining unit position.

The ground floor houses the tire shop, which inventories, repairs

and replaces tires for the Municipal Employer's fleet of approximately
c¢ight hundred vehicles. The tire shop has a staff of twelve employes,
including the Tire Shop Foreman (E. Makowski). Minor vehicle repair
work is performed on the first floor by fifteen employes, including
the Management Assistant Automotive Mechanic Foreman (X. Braun).

The second floor houses the machine shop and stockroom, and, is the
area where major repairs of vehicles are performed. There are approximately
fourteen employes, including the Management Assistant Automotive
Mechanic Foreman (J. Hughes), assigned to the second floor area.

Major repairs on light equipment are performed on the third floor
under the direction of the Automotive Mechanic Foreman (W. Tellier),
which position is excluded from the bargaining unit.

None of the three Foremen, i.e., Makowski, Braun and Hughes,
are expacted to perform the repair work or other duties which the
other bargaining unit employes perform. Each Foreman spends approximately
seventy-five to eighty percent of his time in assigning and overseeing
the work efforts of the other employes on their respective floors
of the Garagc. The remainder of their time is spent in a variety
of activities such as making telephone calls, filling out forms,
rzcord keeping, diaghosing necessary equipment repairs, etc.

Two of the Forzmen have issued oral warnings. None of the Forsmen
have been involvad in more severe disciplinary actions, such as the
issuance of written warnings, suspensions or terminations, although
they have been told that they have the authority to recommend such
discipline. There is no evidence in the record to show that any of ,
the employes supervised by the three Foremen have received any discipline
from the supervisors to whom the Foremen report.

3/ Id. at page 9.
4/ Municipal Employment Relations Act, Section 111.70(1l)(0)1.
5/ Id. at (1) (b).
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I.ach of the three Foremen has received and responded to oral
arievances of employses, which actions constitute the first step of
th2 contractual grievance procedure. The Foremen have received written
qrizvances. llowever, most written grievances have been filed with
the Garags Supervisor par his instructions. The written rasponses
to said grievances hava been signed either by the Garage Supervisor,
or, by one of the Foremen. Each response, signed by the Garage Supervisor,
has identified the Foremen with whom the grievance was discussed
prior to its being answered by the Garage Supervisor.

The Garage Supervisor usually reviews applicants for promotions
witn the Foremen prior to selecting one of three top applicants.
5imilarly, after conducting interviews of prospective employes, the
Garage Supervisor reviews their background and qgualifications with
the Forem=n prior to offering employment to one of the applicants.

The record clearly demonstrates that each of the three Foremen
axercises indepandent judgment when instructing, assigning and overseeing
the work of the employes on their respective floors. Further, the
Toremen rarely perform work normally performed by other employes.

Supervision of work is different than supervision of employes,
and standing alone, would not be dispositive of the supervisory status
gucstion. In the instant matter, however, the two types of supervision
are highly integrated, and, therefore, the incumbents' supervision
of tne work must be considered along with the other indicia of supervisory
authority. As stated previously, the Foremen have resolved oral
grievances and effectively recommended responses to written grievances;
issued verbal warnings; and, participated in the selection and promotion
of employzs. In a relatively stable and skilled work force, such
as apparently exists at the Municipal Garage, supervisory authority
may be exercised less frequently than in other work environments.
ilowever, the Foremen have demonstrated their possession of such authority,
when it has been required.

If the three Foremen were to be included in the bargaining unit,
th=zn thare would be only two non-unit supervisors to supervise the
employ~s and to direct the activities located on four separate floors
of the Municipal Garage. The record is clear that said two supervisors
do not have regular contact with the employes working on the ground,
first and szcond floors, but rather rely on the three Foremen to
suparvise those employes and their activities. The Commission believes
on the basis of the record that, since the two non-unit supervisors
could not efficiently direct supervisory responsibility over all
of thz employes working in the Municipal Garage, such an extension
of responsipility would create an unrealistic supervisor-employe
ratio.

Thz Commission concludes that the record establishes the suparvisory
status of the two lMNanagement Assistant Automotive Meciianic Foremen
and the Tirs Shop Toreman. The Commission has considersd both the
IL.rbitration award and its previous decision, as cited above, but
basasd on tha totality of the evidence presented herein, it is compellad
to rzach 3 conclusion contrary thereto. It should be noted that
neithsr of those two proceedings contained testimony from the incumbents
of taz positions at issue herain, as did the instant record. Having
concludad that thz positions are supervisory, the Commission must
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cxcluade said positions from the bargaining unit, so as to be congistent
statutory mandate that supervisors bz =xcluded from a bargaining

wihtp ths

wiit of municipal smoloyres.
at -ladison, iisconsin thiscfizaéé' day of Seotembor, 1577.

Tatwd
HISCOLSTIN LOPLOYIENT DELATICAS

Jo. 1otde



