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BEFORE THE WISCONSIN EMPLOYMENT RELATIONS CQMMISSION 

^ _ _. -- .- - - - - -- a -. - - -- - - .- - .- 

MENASHA TEACHERS UNION, LOCAL 1166, 
WFT, AFT, AFL-CIO and WISCO:JSIN 
FEDEPATION OF TEACHERS, AFT, AFL-CIO, 

Complainants, 

vs. 

MENASHA JOINT SCHOOL DISTRICT, 

Respondent. 
- . . -- - - - - -. - - - - a - - - - - - - 
Apparances: 

x%h, Gillick, Habush, Davis and 

Case XXV 
No. 23554 MP-896 
Decision No. 16589-A 

Murphy, S.C., Attorneys 
at Law, by Mr. John Williamson, II --- Mulcahy & Wherry, S.C., -- on behalf of Complainants. 

Attorneys at Law, SY Mr. Dennis S. 
Rider, on behalf of Respondent. - - I_- -- 

Ms. Jua2?i Neumann, Staff Counsel, filing an amicus curiae -I_ -- Ic_ -brief, onbehalf of the Wisconsin Education Association 
Council. 

FINDINGS OF FACT, 
CONCLUSION OF LAW -AND ORDER -- -.- 

AMEDEO GRECO, Hearing Examiner: Menasha Teachers Union, Local 1166, 
WFT, AFT, AFL-CIO and Wisconsin Federation of Teachers, AFT, -FL-CIO, 
herein the Federation, filed the instant complaint on September 22, 
1978, with the Wisconsin Employment Relations Commission, herein 
the Commission, where it alleged that the Menasha Joint School 
District, herein the District, had committed certain unfair labor 
practices under the Municipal Emnloyment Relations Act, herein MERA. 
The Commission on October 2, 1978 appointed the undersigned to make 
and issue Findings of Fact, Conclusions of Law and Order as provided 
for in Section 111.07(5) of the Wisconsin Statutes. Respondent 
filed an answer on October 30, 1978. The parties subsequently agreed 
to waive hearing in the matter and to have the issues decided upon 
the basis of joint factual stipulation which was received on 
November 29, 1978. The Federation and the District thereafter filed 
briefs and reply briefs. Pursuant to the agreement of the parties, 
the Wisconsin Education Association Council also filed an amicus 
curiae and reply brief. ---.-. 

Having considered the arguments and the evidence, the Examiner 
makes and files the following Findings of Fact, Conclusions of Law 
and Order. 

FINDINGS OF FACT ..- -- 
1. The Federation is a labor organization which represents 

a bargaining unit comprised of all certified full time and part 
time teachers employed by the District. 

2. The District, a municipal employer, operates a school 
system in Menasha, Wisconsin. 
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3. The parties were privy to a 1977-1978 collective bargaining 
agreement which provided in part at .ErtiCle XV, entitled "The 
Agreement", that: 

"This Aqreement shall be in effect as of the dates 
hereof, and shall remain in full force and effect 
until August 31, 1978." 

Pursuant to said provision, 
expired on August 31, 1978. 

said collective harqaininq agreement 

4. Prticle VIII of said contract contained three separate 
salary schedules. One ran from January 1, 1977 to August 31. 1977. 
the second ran from SertWer 1, 1977 through December 31, 1977: 
and the third ran frm January 1, 1977 to K&ust 
latter salary schedule grid in part provided: 

Step 

0 
1 
2 
3 
4 
5 

Salary Schedule - 
January 1, 1978 - August 31, 1978 

SIA BA+12 BA+24 m 

9,950 10,180 10,415 10,750 
10,300 10,545 10,805 11,160 
10,650 10,91@ 11,195 11,570 
11,000 11,275 11,585 11,980 
11,350 11,640 11,975 12,390 
11,700 12,005 12,365 12,800 

6 
7 
8 

1; 
11 
12 
13 
14 
15 
16 

12,050 12,370 12,755 13;210 
12,400 12,735 13,145 13,62C 
12,750 13,100 13,535 14,030 
13,182 13,547 14,007 14,522 
13,614 13,994 14,479 15,014 
14,046 14,441 14,951 15,506 

14,888 15.,423 15,998 
15,335 15,895 16,490 
15,782 16,367 16,982 

17,474 
17,966 

31, 1978: The 

-XP.+lS 

11,025 11,200 
11,460 11,655 
11,895 12,110 
12,330 12,565 
12,765 13,02@ 
13,200 13,475 
13,635 13,930 
14,070 14,335 
14,505 14,880 
15,022 15,377 
15,539 15,914 
16,056 16,451 
16,573 16,988 
17,090 17,525 
17,607 18,062 
18,124 18,599 
18,641 19,136 

5. Since on or about February 13, 1978, the parties engaqed 
in collective bargaining negotiations for a successor contract. 

6. On or about June 2, 1978, the Federation petitioned the 
Commission for mediation-arbitration pursuant to Section 111.70(4) 
(cm)6? Stats. Thereafter, a member of the Commission's staff was assiqned 
by the Commission to investigate the dispute Between the parties. 
The investigator conducted informal investigation meetings on July 11 
and August 10, 1978. Final offers were submitted to the investigator 
by the parties and the investigation was closed on August 28, 1978. 
On September 6, 1978, the Commission certified that the Farties 
were deadlocked in their negotiations and ordered the parties to 
mediation-arbitration. 

7. The number of 
were not a subject of 

columns and the number of increment steps 
negotiations between the parties. Ilovever 

the amounts of money to be paid at the columns and steps were di; 
cussed in negotiations, and the parties submitted final offers 
skich incorporated their respective positions on this issue. Thus. 
the Federation's final offer on this issue provided: 

-2- 
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September 1, 1978 - August 31, 1979 

Step BA EA+12 BA+24 I!?! MA+15 MA+30 
0 
1 
2 
3 
4 
5 

5 
8 
9 

10 
11 
12 
13 

iz 
16 
CR* 

10550 
10946 
11342 
11738 
12134 
12530 
12926 
13322 
13718 
14114 
14510 
14906 

15206 16717 17511 

10761 11289 
11165 11712 
11569 12135 
11973 12558 
12377 12981 
12781 13404 
13185 13827 
13589 14250 
13993 14673 
14397 15096 
14801 15519 
15205 15942 
15609 16365 
16013 16788 
16417 17211 

11605 12133 12555 
12040 12588 13026 
12475 13043 13497 
12910 13498 13968 
13345 13353 14439 
13780 14408 14910 
14215 14863 15381 
14650 15318 15852 
15085 15773 16323 
15520 16228 16794 
15955 16683 17265 
16390 17138 17736 
16825 17593 18207 
17260 18048 18678 
17695 18503 19149 
18130 18958 19260 
18565 19413 20091 
18865 19713 20391 

*CR = Career recognition: Teachers who have been at the top of their 
lane for at least one year shall receive a career recognition bonus 
of $300." 

8. The District, in turn, proposed the followincr salary 
schedule: -' 

"September 1, 1978 - August 31, 1979 

Step BA BA+12 BA+24 P?A MA+15 

0 10,475 10,705 10,940 
1 

11,275 
10,825 

11,550 
11,070 11,330 

2 11,175 
11,685 

11,435 
11,985 

11,720 
3 11,555 

12,095 
11,830 

12,420 
12,140 

5" 
11,935 

12,535 
12,225 

12,885 
12,560 

12,315 
12,975 13,350 

12,620 12,980 
6 12,685 

13,415 13,815 
13,015 13,400 

7 
13,855 

13,075 13,410 
14,280 

13,820 
8 13,455 

14,295 
13,805 

14,745 
14,240 

9 13,917 
14,735 

14,282 
15,210 

14,742 
10 

15,257 
14,379 

15,757 
14,759 15,244 

11 14,841 
15,779 16,304 

15,236 
12 

15,746 16,301 
15,713 

16,851 
16,248 

13 
16,823 

16,190 
17,398 

16,750 
14 

17,345 17,945 
16,667 17,252 

15 
17,867 18,492 

16 
18,389 19,039 
18,911 19,586 

MA+30 

11,725 
12,180 
12,635 
13,120 
13,605 
14,090 
14,575 
15,060 
15,545 
16,112 
16,679 
17,246 
17,813 
18,380 
18,947 
19,514 
20,081 

&Fkevity. .---I. lanes 
Teachers who are at the top step in their respective 

during the 1977-78 school year and who will remain at that 
step during the 1978-79 school year, shall receive an additional 
$200.00 during the 1978-79 school year." 
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9. Unit employes represented by the Federation normally 
advance an increment step at the beginning of every school year if 
such emplo>yes successfully worked 
sc?.ool year. 

for the District the ;~rtrv.inu:; 

through 1977, 
At the beginning of each school year since 1970 and 
there was a contract in effect between the oarties and 

employes were advanced an increment step if they worked for the Dis- 
tract the previous school vear, excebt for 1971. 
wage-urice freeze was in e?fect, 

In 1971, when the 
the parties agreed that the Septem- 

ber base increase and increment would not be paid until after the 
wage-price controls were lifted on Xovember 30, 1971. The status 
of collective bargaining agreements from 1970 to 1978 was as follows: 

School 
Year I- -.-- - 

1970-71 

Master Agree- 
ment Year ---- 
1970-71 School Year 

Status of Contract at 
Beginning of School Year 

Contract in effect at beginning 
of school year. 

1971-72 Sept.l971-Dec.1972 Agreement between the parties to 
postpone September base increase 
and increment until after Nov. 30, 
1971. 

1972-73 l/1/73-12/31/73 
Calendar Year 

Contract in effect 
of school year. 

at beginning 

1973-74 l/1/74-12/31/75 
2 year 

Contract in effect 
of school year. 

at beginning 

1974-75 l/l/74-i2/31/75 
2 year 

Contract in effect 
of school year. 

at beginning 

1975-76 l/l/76-12/31/77 Contract in effect 
of school year. 

at beginning 

1977-78 l/1/78-8/31/78 
Shift from calendar 
year to school year 

Contract in effect 
of school year. 

at beginning 

1978-79 9/l/78-8/31/79 Contract expired on 8/31/78. 

ln *". At the outset of the 1978-1979 school year, the District 
failed to advance all of its teachers under the provisions of Arti- 
cle VIII of the expired contract. Instead, the District on Septem- 
12, 1978, adopted the following policy regarding payment to its 
teachers: 

"1) 

2) 

3) 

4) 

Teachers who were employed by the school district 
in 1977-78 and continue to be emnloyed in this 
capacity, work under the Continuing Contract Law 
and therefore will not be moved vertically. 

Teachers who are new to the system will be placed 
on the current schedule at the agreed-upon step 
and lane. 

Teachers who were employed by the school district 
in 1977-78 and who were non-renewed and then re- 
employed by the schooldistrict, are working under 
a hew contract (not continuing) and therefore will 
be-moved vertically. 

Teachers who have earned enough credits to change 
lanes will be so moved. 

A -- - - No. 16589-2 
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5) Comparison of a current semi--monthly check dth 
that of the last semi-monthly check received in 
1977-78 will result with a variable. This is the 
result of two factors: 

a) The base salary was increased by $400 
in January, 1979. This full amount 
will be part of the continuing 1978-79 
contract: During the 1977-78 (sic) the 
adjustment was eauated to the number of 
contract days remaining between January 1, 
1978, and June 9, 1978, and only a portion 
of the $400 was paid. 

b) The 1978-79 continuing contract will 
be divided into 24 payments. The 
adjusted 1977-78 contract was divided 
into 16 payments. 

In conclusion, "a" will increase the semi-monthly amount 
and “b” will cause that amount to decrease . . .I' 

- - - 

Thereafter, the District paid its teachers under the terms of the 
above policy. 

Based upon the above and foregoing Findings of Fact, the 
Examiner makes the following 

CONCLUSION OF LAP? - 
The District's refusal at the outset of the 1978-1979 school 

year to advance all of its teachers under the terms of the salary 
grid contained in the expired contract was not violative of Sections 

-111.70(3) (all, 3, or 4 of MERA. 

Based upon the above Findings of Fact and Conclusion of Law, 
the Examiner makes and issues the following 

ORDER -- 
It is ordered the Complaint herein be, and it hereby is, 

dismissed in its entirety. 

Dated at Madison, Wisconsin this a&day of April, 1980. 

hG/emw 

-5- FIo. 16589--A 



??pl!:p.SP~ ,'OINT sCEOOL DISTRICT, XXV, Decision No. 16589-A - a---e --- -- 

z!MORANDUM ACCWPANYIXG 
FINDINGS OF FACT, 

C@NCL!j3IOMOF LAW AND- OPDER -- -- 
The Federation asserts that the District's refusal to qrant 

increments to all eligible teachers under the terms of the i977- 
1978 salary grid was violative of Sections 111.70(3)(a) 1, 3, and 
4 of ME.rZA. Arguing that "This is an important, 
case", 

thouqh not a difficult, 
the Federation contends that for pay purposes "the parties 

agreed that the relevant criterion should be not what a specific 
teacher received the prior vear but what experience she or he has 
accumulated and that condition normally changes from Year to year 

1' Accordinqlv, the Federation claims that the Diktrict's refusal 
to‘rkoqnize that-experience factor for all teachers constituted 
a reduction in teacher salaries and that it was therefore a change 
in the status quo then in effect. 
that themsicf's actions 

Moreover, the Federation contends 
"also creates irrational inecualities 

between teachers by paying some more for the same experience that 
it pays others." 

The a.micus curiae brief filed by the Wisconsin Education Associ- 
ation Counc~,--herein--WEAC, supports the Federation's position. YEAC 
claims that the withholding of the salar y schedule increments changed 
the status cue in that employes reasonably expected to receive said 
incremeki gyvirtue of the "long-standing and consistent history 
of automatic annual increments . I: 
District's unilateral abolition 0; kaqe 

KEAC also contends that the 
increments was inconsistent 

with any previous offer to the Federation and that said action was 
therefore violative of the District's bargaining obligation. 

The District, on the other hand, maintains that its duty to 
qrant automatic increments ended when the contract expired on Aucust 
31, 1978, and that it in fact thereafter maintained the status &IO -m -. when it did not subsequently grant increments to all teasers unzr 
the salary arid of the expired 1977-1978 contract. 

In resolving this issue, 
noted. 

a few preliminary points should be 

One is that the parties, including WAC, have indicated 
that the decision herein should not turn on whether an employer - 
following an impasse in negotiations - can unilaterally implement 
its last offer to a union. Accordingly, and as the issue nosed 
can be decided on a narrower ground, 
this impasse issue. 

it is unnecessary to resolve 

Secondly, and as noted in Finding No. 3, the 1977-1978 contract 
terminated on August 31, 1978. This case is therefore distinguishable 
from other cases which contain contract continuation clauses under 
which the contract would continue in effect until successor agreements 
were reached. _1/ 
-w.-- --- m---. 

.1./ See, for example, Joint School District No 
11/7?. e-. . 8, (16000 (A) (3) 
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By the same token, the instant case is distinguishable from 
those cases which have involved an employer's duty to maintain 
conditions of employment, pending negotiations for an initial con 
tract.2/ The reason for this is + ..hzt such cases turn on whether 
an emnlo\rcr is obligated to maintain conditions of employment 
which it has maintained in the past. I-?ere, as noted below, there 
in no nast practice under which the District has qranted incre- 
ments during a contract hiatus. 
need Foreover, although the issue 

not necessarily be decided herein, there mav be policy ' 
reasons to differentiate between an employer's obiiqation to 
maintain the status cue pending resolution for an initial con-. . -.-- tract versus ‘the stati';' cue which is recuired to be maintained 
during a contracthLss,- In the f&mer situation, for example, 
an employer has unilaterally established waqes, hours, and 
working conditions. As a result, there is no agreement b!ith the 
emnloyes that such matters might be frozen in the future. Once 
an initial contract has been negotiated.. however, emploves are 
nut on notice that their contractual benefits are to be in effect 
only for the duration of their contract. Furthermore, since 
bargaining for an initial contract often lasts longer than does 
bargaining for a successor contract, it would be unfair to cm-- 
Floyes, and a windfall to employers, if employes t:ere to be de- 
prived of well established cast benefits merely because they 
have chosen to exercise their statutory right to select a col- 
lective bargaining purposes. 3/ 

Moving on to another issue, the Federation argues in its 
brief that-acceptance of the District's iposition &ld affect 
the riahts of emnloyes under contractual provisions relating to 
probation, seniority, sick leave, and vacation days. That is 
not necessarily so.7 For, whereas the parties herein bargained 
over what teachers would he paid for the 1978-1979 school year , 
there is no indication that the parties similarly Bargained over 
the contractual orovisions alluded to b:~ the Federationenbsent 
such bargaining, the provisions of the exoired contract would 
continue in effect until a successor contract t?as reached. as 
such provisions constitute the status rpo,. Poreover, even if 
those nrovisions were in disnute&xng?iegotiations. there 
would be considerable merit to the view that the benefits therein 
are accrued during the term of the prior contract and that an 
employer therefore cannot unilaterally deprive emnloyes of such 
benefits, until at least such time as either an impasse is reached 
for a successor contract or the parties have exhausted the 
statutorily nrovided for dispute restitution mechanism. 

-. -. -. _ _-_. -.--_ - -.-- -- __. -_- 

?I SPe?, for example, !!id- State Vocational Technical and Adult -- ':ducation District, v ,-~ypgf-~- -.---- -- - -- - -.-.-- -.-. ---- . 
. ^ .._- .-_- _ ----_- -__ 

?/ See, for examy;le , The University of Yaine and the Poard - ---- of Pustces, Case Yb-.'-~>?%';--Jiine' .2$,- 1979, ;;;h&?i%i* ihE‘- ..-: -. - - - -- EF;a.mc Labor Relations Board adopted a “dynamic view" of 
the status cue for the period before an initial contract, 
but &t t-5 &se time, adopted a "static view': of the 
status quo for the post-contract period. -. - __.- - 
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Turning to another issue, the Federation Doints out that the 
Dist rict's refusal to grant salary increments to all teachers has 
created "irrational inequalities between teachers h!~ paying some 
more for the same experience than it pays others". This point is 
well taken as the District granted salary increases to teachers 
who earned additional educational credits and it gave salary incre- 
ments to teachers who initially had been non-renewed and then re.. 
hired and it apparently placed newly hired teachers in 
<>e anpropriate ste?, thereby giving them full credit for their briar 
exDerience. T-s a result, for example, a nearly hired teacher with 
three years experience in another school district may have been paid 
more at the outset of the 1978-1979 school year than was a teacher 
who had been with the District for three years. 

In resnonse, the District maintains that teachers who taught 
for the District in 1977-1978 and who had their individual teaching 
contracts renewed received the identical contract for the 1978-1979 
school year pursuant to Section 118.22, Stats. On the other hand, 
the District point E out that newly hired teachers and teachers who 
were initiallv non-renewed but later hired, were not working under 
a continuation of their 1977-1978 contracts, but rather, under new 
contracts. 

The District's resr?onse is not oarticularv Dersuasive, as it 
implies that the District can oick and choose c?h&her to grant 
increments to individual teachers. Since the verv purpose of a 
grid is to provide uniformity by paying teachers similarly situ- 
ated the same salary, the District in essence is saying that it 
can encage in individual bargaining by unilaterallv setting the 
salaries of a handful of teachers. The Federation;s brief right- 
fully notes that such a result "interjects unfairness, absurdity, 
and, ultimately, divisiveness into the bargaining unit." 

??onethelss, the Federation's complaint does not allege that 
the District acted-unlawfully whe8 it granted increments to a 
few of its teachers. Instead, the thrust of that complaint is 
that a school district acts unlawfully when it refuses to advance 
all teachers under an exT,lred salary grid, Accordingly. even if 
the District had not differentiated amons some of its teachers, 
the Drimary legal question surrounding the granting of increments 
would still remain. Since the parties herein are clearly inter- 
ested in this larger question, the Examiner concludes that 
resolution of the issue presented should not hinge on the fact 
that the District may have improperly granted increments to some 
of its teachers. 

In addition, it must be emhasized eat the instant dismte 
or,ly centers on whether an increment must be paid oranted following 
the termination of a contract.' It does not in anv wav concern 
itself with whether teachers can be advanced from-one-salarv lane 
to another after they have obtained their requisite post--graduate 
credits. Indeed, the District here did move teachers across the 
laned following the expriation of the contract because, in its 
words, "the contract was still in effect when the credits were 
earned." As a 
sion, it would 
issue which is 
the parties. 

As to the 
of the parties 
'- .----.-- -- - 

result, since this issue is not before the Comnis- 
be totally improper to reach out and decide an 
not in dispute and which has not been briefed by 

substantive 
rely on the 
---..--.-. 

merits of the increments issue, all 
Commission's Greenfield 4/ decision -- 

3/ Greenfield Education Association vs. School Board 
School-district ~-;'(14ozm7. ,? 
--.--s-D_ s-e -- 

-. 8- 
. 

NO. 16589-A 



in support of their respective positions.There, the Commission ruled 
that an employer is obligated to maintain the status cue during 
a contract hiatus. Pointing to Greenfield, supra.--the-Di'strict .--- argues that it in fact maintained-t-%&s quo by freezing most -m -- of its teachers at the salaries they r=eived for the 1977-1978 
school year. The Federation and WEAC? on the other hand, assert 
that the salary grid was part of the status cue during the contractual 
hiatus and that the District's refusal-radvsce all teachers pursuant 
to that grid was violative of the status auo requirement set forth 
in Greenfield, syra. -- --- 

C--------. _. -_ 

This case turns, then, on what constitutes the status cue. 
Does the status quo consist of advancing teachers under-e 'srid,. --- -- as urged by the Fzeration and WEAC, or does the status quo. consist 
of freezing teachers at the salaries they received in the orior vear, 
as contended by the District? The parties acknowledge that the 
Commission itself has never decided this precise issue 5/ 
and,as a result, they have cited numerous cases in other--juris- 
dictions which have involved this issue. 

FEAC , for example, 
in the following cases: 

claims that its position has been sustained 
Gallowav Board of Education v. Gallowav 

Education Association, -.- - m-.e - - ..- s-w--. - . _ . 
- ---. I- - -- -- - -.-.-. I - ._ - 393~~~100LRRM~(M.J. SUP. Ct. 1978): 
Hartford Federation of Teachers v. Board of Education, 92 LRP& 3149 . -- --- - ---.--.. .,.- - _- -- (Corm. Superior Ct. - ------- 197n - Spr~nq~~daoar~~fEducation v. Educa-- 
tion Association 95 LRFW 3ObT7?11.pp. Ct;l'iTT)' %i~'&ib%%~-e‘e . - - - ._ --- -. .----- 
Federation of Teachers v. Independence School District Nox-?m --e-* -(E.-- LOU'is cty; . ESt-.- e--I)Rz- --lIm#m~T~'1‘ -- - --- -- --. -_- 

The District, in turn, points out that: 
turned on a separate 

(1) Galloway, suprs, 
:!ew Jersey statute which reauirzd-T%*acher-- 

advancement on-the salary schedule and that no such statute exists 
in ??isconsin: (2) Bartford, su.ra. involved what riqhts parties 
have when they reach%$~se~ w:cch is not an issue'herein: (3) -3 
Duluth, sunra, had no supporting rationale for its conclusionarl -_ .t e-_. 
findings: and (4) Springfield. supra, arose in an injunction situ- 
ation. Instead of- raF-iG"any of those cases, the District con- 
tends that the Commission should follow Board of Cooperative Educa- _ --_._ .-. -*- -- --2. - - tional Services of Rockland County vs. 1lew York State l?&%--~p~o;f - ---.- -.. 

Rela't‘iGF 
---.m- -. -- - -_ .-._ _ - 

goxrd-, et= (here&-8b) 95 LRRM 
-- _._ 0. --- - -.- - - -. ment 3046, May 21, 

i'9g3',~~h~n~the?~q~-~ourt in the State of P?ew York found that 
a school district was not required to pay teacher increments at the 
e%piratiOn Of a contract. c/ To the same effect, says the District 
is Cardinale vs,--Fnderson. 84 LRRM 2268 (1973), another New York ca - -.-- -.'- - The District"-also cites two cases bv the Kansas SuDreme Ccurt: ?!EA. 
Wichita et al vs. the Board of Education Unified School District-% 
2j~l:-~i~h~-ta-(-~~---- .- ---- 49,540-.kbiG?>~24, - -_ _ _ _ -_-I _ 19~-and~~~~o~&d VS. 

2 
- -- Board zf-Education, U.S.D. 352 - WV 

19i3)T- --- -- 
In aZQ.cti.O%','* 

Sherman Countv (<To. 50,~6~-?%%cX' 31, -----*----:ve--- fie District notes t&F%he Indiana Pducation 

I 
.se . 

- -, - -.* - ..-- m-e-- -- - -- 

v In Gateway Vocationa&,-- Technical and Adult Education District, -.s _ ___ ._- _. - -- .-v _ . - - VII, NO. inX!=B&ZnS, th~%%ii%?.~~%%-%~f~i%~a hearrnq -_ 

examiner's ruling that a school district had not acted &law- 
fully when it refused to grant increments at the expiration 
of a contract. In so ruling, however, the examiner made it 
clear that his holding was based on the fact that the dispute 
arose in the context of a representative proceeding and that 
he was not passing upon whether, - -.- absent such a proceeding, a 
school district could withhold increments at the expiration 
of a contract. Since no such representation proceeding exists 
in the instant case, Gatewav 
ing. _ -. .----AL' suIra, is therefore not controll- . _ _- - 

!Y In doing so, the court modified Matter of Triborouqh Eridge 
and Tunnel Authority. 5 PERB 3064-(lm2);- *ergin the‘ N'eti--York _ _ __ _- . - -.. ._ - Public Cmpl@$nent Relations Board had earlier ruled that cer- 
tain increments had to be paid durinq a contract hiatus. 
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Trr,T;lov3ent Relations soard found that incremer,ts are not automatic 
in Georcia Sheppard vs. b?ill Creek Community Sc'nool Cornoration Board -a--.. ..- - -- of ~c~-~~~--~~~~-,-~ase Yo. U -r8=3-g-‘3-33’5T.---‘----‘- 

-.-w- ..- . - - 
. me - ----------- 

In resnonse, FZAC aruues that the rulinus in d,cICSS. sunta, 
and t?S?.-Goodland, suora, ;'r,roceed uDon nrincioles kJiTZTi aEZiii& 
only --frraevxbut repugnant to triditional labor relations 
Policies'. VE3.C also contends that the two cited Kansas cases 
are distinguishable Because thev involved the apnlication of the 
Kansas “Continuing Contract Law". 

‘* review of the above cited decisions established that there 
is. iideed, a difference of oninion throuqhout the United States 
as to whether the status cue requires advancement on a salarv 
grid following the--5gmingtxon of a contract. Accordingly, while 
the cited opinions mav be of some value, the Examiner is of the 
opinion that the Commission must make its own independent deter- 
mination as to what the correct law should be in the State of 
Wisconsin on t!iis issue. 

WEAC also argues that a long-standing and consistent history 
of automatic annual increments existed here and that, as a result, 
the teachers herein reasonably expected to receive their increments 
for a new work year. In this connection, VEAC claims that: 

"If employes reasonably expect to receive normal or auto- 
matic wage increases at a particular time, as bonuses, 
merit raises, or annual increments, those increases are 
part of the established wa9e system or status quo." 

Going on, VEAC maintains that the Xational Labor Relations Board 
(t\'LRE) and various courts have recognized this "dynamic con- 
cept of the status quo': and that the United States Supreme Court 
acceated this principle in NLRB v. KATZ., 369 U.S. 736. Thus, 
VEAC ooints to cases whi'cFi-'hmiaxat the status quo requires 
payment of incentive pay rates, 7/ promised wasincre=es, 8/ 
cost-of-living increases, 9/ year-end bonuses, lo/premium pay 
plans, ll/ .- Christmas bonuses, 12/ and other bonuses and automatic -. 
---- ---. . -- ---em--- -- 

_7/ YcGraw-Edison Co. v. NLPJ3, 419 F.2d 67, 72 LRRH 2918 (8th Cir. i3.3r ------ ---- 

!v Armstronu Cork Co. v. MLRB, 211 F.2d 843. ._ --- 

21 State Farm Kutual v. Am. Comm. RSSO., 195 PiLRB No. 155, 79 
zzGiiT-TTW2) . 

lo/ Proqress Bulletin Pub. CO;, 
--. -r.mo , 

182 NLRB No. 135, 74 LRRM 1237 

11/ - !i%%%:T9, 64LRRe5. 
C&C Plywood Corn., 385 U.S. 421, (1967), reh. den. 

12/ Gas Machinerv Co., 221 NLRB No. 129, 90 LRRM 1730 (1975): 
- figlloPfstores'i?ind Son Inc., 203 NLRB 905, 83 LRRM 1212 (1974), - ---- enf. den. on factual grounds, 500 F.2d 399, 86 LRRM 2936, (9th 

Cir. 1974); NLRB v. McCann Steel Co., 448 F.2d 277, 78 LRRX 
2237 (6th Ci?. 19711, enf'g in part, 184 &LRB 779, 76 LW 
1556 (1970) 
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increases. 13/ me- 
There are several major difficulties with this contention- 

The first is that all of the cited cases deal with the private 
sector. Since bargaining in the public sector at times differs 
from the private sector, care must be taken before mechanistically 
applying private sector rules to the public sector. 14/ It is for 
that reason, perhaps, that some public sector agencies in the 
United States have refused to accept the "dynamic View" of the 
status q_u_9 in its entirety. Thus, as noted above, the Maine Labor 
Hoarr‘has adopted a "static view" of the status guo during a 
contract hiatus. The Florida Public Empla~&%t' Rzations Commis-. 
sion has also held that the status quo is to be determined by 
classifying benefits .----- -- 
Secondly, none of 

uas either cyclical or continuing in nature". 15/ 
the above cited cases deals with a contract -- 

hiatus and the concomitant obligation of an employer to maintain 
the terms of an expired contract during such a hiatus. Instead, 
all except one deal with either of two unrelated issues i.e 
the obligation of an employer to maintain past terms an; conditions 
of employment during negotiations for an initial contract or the 
payment of Christmas bonuses. 
sug_ra, 

The only exception is C&C Plywood 
which centered on whether an employer could unilaterallv 

institute a premium pay plan for certain employes during the term 
of a contract. Here, of course, 
existing contract. 

we are not dealing with an 

herein in fact fails 
Thirdly, and most importantly, the record 

to establish that the District automaticallv 
gave annual increments in the absence of a collective bargaining- 
agreement. For, as noted in Finding No. 9, and with the exception 
of 1971 when the wage-price freeze was in effect, the District from 
1970 to 1978 gave automatic increments at the outset of the school 
year because such increments were required under the terms of an 
operative collective bargaining agreement. 
however, had the contract expired. 

In none of those years, 
As a result, 1978 marked the 

first time that the question of advancement on the grid arose fol- 
lowing the termination of the contract. Since this case turns on 
the narrow question of what happens during a contract hiatus, 
and as there was no history of granting increments during such a 
hiatus, the cases cited by WEAC are inapposite as they all turned 
on an employer's well established past practice. Accordingly, the 
subjective feelings of the teachers herein as to whether they ex- 
pected advancement on the grid are not controlling, as there is no 
past practice to show that teachers could reasonably expect that 
such increments would be automatically given during a contract hiatus. 

-- -- --- 

13/ Jimmy Dean Meat Co. Inc., 227 NLRH No. 227, 
--- C%ntur Electr?Motor 

94 LRRM 1414 (1977); 
Co. v. 

2F4?-8=-?!371). cy NLRB v. 
NLRB, 447 F.2d 10, 14, 78 LRRM 

69 LRRM 2775 (9th Ci;. 1968): 
Harrah's Club, 403 F.2d 865, 874, 
Beacon-Journal Publishing Co. v. 

NLRB, 401 F.2d 336, 367, 69-LRfiMI-T2'isz - -..- Wonder State Mfg. Co., 344 F.2d 210, 
1965); NLRH vi-Nm'Bement-Pond Co., 
2057 (2n,Cir,1952). -- 

(6th Cir. 1968) 
----- : NLRR v. 

213, 59 LRRM 2065 Bn-C!r. 
199 F.2d 713, 714, 31 LPa! 

14/ *- See for example, Unified School District No.1 of Racine County --- v. WERC, 81 Wis 2d. 89 (1977) a- -.--e-_ -. . - ----- 
15/ I,e, County School Hoard, 5 FPER 10213. --__ 
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FZAC also alleges that the Zistrict here did not merely 
"freeze' increments, but that it eliminated them at the outset of 
the 1078-1979 school year. T:ZAC claims that such action consti- 
tuted "economic warfare'! and that it "unfairly exacerbates the 
economic uressure on emnloyes which already attends protracted nego- 
tiations Seyond the expiration cf agreements.': Numerous cases are 
cited in support of this general proposition. 16/ -. 

The difficulty with this claim is that it is a bootstrap arcru- 
ment . For, the underlying premise of this claim is that teachers 
are entitled to automatic increases during a contract hiatus. If --_ 
one accepts that oremise, then the District, indeed, did wage 
"economic warfare'. However, since it is that very premise which 
is in issue in the instant case, it is necessary to determine 
whether such increments are, in fact, automatic. 

The resolution of this issue largely turns upon what aspect 
of the proh1em is examined. If, for example, one looks only at 
the expired grid, a good case can be made for the view that it is 
that grid which determines teacher salaries and that teachers 
automatically advance on the salary schedule at the beginning of 
a new school year. On the other hand, if one focuses only on what 
teachers have been paid in their prior year of employment, there 
is merit to the claim that the status uuo recruires continua- 
tion of that payment and that no auto&tic increments are warranted 
at the expiration of a contract. Any attempt to re?olve this 
issue by the use of such abstract reasoning, however, would be 
useless, as it would be akin to debating how many angles can dance 
on the head of a pin. Instead, it is far better to examine the 
realities of the collective bargaining process, as such an examination 
reveals the true nature of a teacher salary grid. 

Here, for example; the expired 1977-1978 contract listed 
various steps and lanes under the heading "Salary Schedule 
January 1, 1978 - August 31, 1978". The plain meaning of this 
language is that that schedule will be effective for that time 
frame and that teachers for the second half of the 1977-1978 
school year would be paid the amounts specified therein. Period. 

There is absolutely nothing in that language, however, to 
indicate that teachers would be automatically advanced on the 
salary schedule for the next school year. That question - what 
salary teachers will receive in the next school vear - is one 
which must be resolved in the collective bargain& negotiations 
for a successor contract. Indeed, the Federation itself recog- 
nized that fact when it sought to increase the salaries for the 

RLRS v. Katz, susra; Pacine School --- XiiT&Fi3t. Sch~Dist~ct~l~%-2~ 
&land Miim~~ (1949)- -m-e--. 

District, - - .- .--- 
B, c (1977) 

;-iLPa v. Cromnton Ri In re Cumberlanc . - -. . .-. 
School District,- 

se- - -e--.- a---- 
100 LRRM 2059 (1978): KLRR v. Insurance Agents' 

I?it%-?jzan,361 U.S. 477 (1960); I:eno~~~~~~-T4V37----‘ - -.-ma- 
r4'943-.S (1-/78): Borden, Inc. 196 NLRrm:hme&an Ship 
2uildinu Co. v 5LRB, 380 KS. 300 (1965). Ri.~~v~~~rd -.-. 
Inc., %3'NLRB l 6w&arford Fed. of Teach~rs~~~~~r~f-~~u- -.-• 
cationr 92 LRRrJ 3149FTZLRB v. Almside Bus~~n%-s~fnc., 3'5L .' 
PrTd"q24, 56 LRF?! 2548T(lst Cir. T9'~~:-~~~~~oaas,-~~c. : 
147 tTLRI3 59: -- -.- 

Taft Eroadcasti. Co., 163 KLP.!3 475, enf. den, on 
B, m-F.2d 622, Eddie's Chob House, other grounds': '-A?trav.m 

165 NLRB 861; ME?-Eningnd C 
:JLRB v. Intracoaa Terminal In 

: co., 222 NLRB Z!o. 162: and '1-h' Cir. l?%%cG!mr%x 
Pasco County School Bd v PEE -- v-e --- ---2.-'--m. T6 LRRM 3347. 
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1978-1979 school year. Thus, as reflected in its final offer, 
the Federation sought to increase each step of the salary grid 
by approximately $600 to $1,100. fn addition, the Federation 
sought a "career recognition" bonus of $300 for teachers who were 
at the top of their lanes. fn seeking those wage increases, the 
Federation was therefore obviously of the view that the grid in 
the expired 1977-1978 contract was not determinative of how much 
teachers would be paid in the subsequent 1978-1979 school year. 

If one doubts that that is so, he/she need only ask what * 
would happen if a school district ever took the position that 
the grid in an expired contract continued in effect for the next 
school year that it was therefore relieved of its obligation to 
bargain over salary increases for a successor agreement, and that, 
instead, it was only required to grant the increments provided 
for in the expired contract. If any district ever took that 
position, the howls of laughter (or outrage) from the teacher 
bargaining team would be deafening. The teachers would rightfully 
reject such an assertion because they know that they have the 
right to bargain for higher salaries at the expiration of a contract 
and that what they received under a prior contract is not binding 
on what they are to receive under a successor contract. It is 
for that reason that teachers almost universally bargain for 
higher salaries at the expiration of a contract. Requests for 
higher salaries can come in a variety of ways, e.g., raising 
the cells (i.e., base pay), adding steps, adding lanes, or by 
asking for longevity pay. 

Collective bargaining in the State of Wisconsin guarantees 
that teachers, along with other municipal employes, can ask for 
higher wages, fewer hours, and/or better working conditions. For, 
as noted by Samuel Gompers nearly a century ago, unions want “more”. 
Here, by asking for higher salaries for the 1978-1979 school year, 
it is clear that the Federation likewise sought "more". 

But, having said that, an important caveat must be added: 
although collective bargaining enables tea-s (and others) to 
seek "more", the system does not quarantee that teachers (and 
others) will necessarily receive "more". For, by the same token 
that unions can bargain over changes in an expired salary grid, 
school districts can similarly barqain over what they are to pay 
teachers. Thus, districts can insist that a grid should be con- 
tracted by decreasing the number of lanes and/or steps. Similarly, 
while they may be willing to increase base salaries, school dis- 
tricts are free to reject proposals dealing with either the crea- 
tion of additional lanes and steps or longevity increases. More- 
over, districts can insist that they will not grant any salary 
increases of any kind. Furthermore, school districts can even 
insist that teachers may have to suffer salary cuts. While it is 
extremely rare for municipal employers in Wisconsin to refuse to 
grant any wage increases or to cut salaries, the fact remains 
that there is no requirement which guarantess wage increases to 
employes. Thus, for example, if a school district (or other 
municipal employer) finds itself in a financial bind, the district 
may be able to 
increases. 

claim that it simply cannot afford any wage 
Indeed, Section 111.70(4) (cm) (7)(c) of MERA states that 

in considering the respective positions of the parties, a 
mediator/arbitrator shall pay attention to "the financial ability 
of the unit of government to meet the costs of any proposed settlement." 
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AS a result, while the Federation here sought to increase teacher 
salaries for the 1978-1979 school year, the central fact remains 
that the District was not required to grant any such increases. 
To the contrary, the District had the legal right to either offer 
a smaller salary increase than was requested, to offer absolutely 
no increase whatsoever, or to even offer to decrease salaries. 
The question of what teachers would be paid for the 1978-1979 
school year, then, 
therefore, 

was one which was entirely open. There was, 
no agreement at the outset of the 1978-1979 school year 

between the parties as to what salaries should be for that year, 
since that was a matter tihich could only be resolved in the collective 
bargaining nrocess. l-7/ 

What the Federation is seekincr then in the instant case 
is an interim agreement under which the District at the outset of 
the 1978-1979 school year would nay teachers more than they paid 
them in the 1977-1978 school vear, Tending resolution of their 
collective bargaining negotiations for a successor contract, after 
which point, according to the Federation's final offer, the District 
would then have to nay the teachers even more than that interim 
increase. For example, a teacher in the "DA" lane with five year's 
exnerience received a yearly salary of $11.700 under the terms of 
the expired January 1, 1978 to August 31, 1978 grid. If that 
teacher were to receive an automatic increment at the outset of 
the 1978-1979 school year, 
of $12,050. 

that teacher would receive a salary 
Thereafter, if the Pederation',s ,offer were accepted, 

that same teacher would receive a salary of $12,926 for the remainder 
of the year. The September increment, 
interim increase. 

then, would clearly be an 

The School District, however, was not recuired to enter into 
such an interim agreement for several reasons. First, and as just 
noted, collective bargaining does not guarantee that teachers in 
fact will receive larger salaries for the 1978-1979 school year 
than they received for the 1977-1978 school year, as that is an 
issue which can only be resolved through the collective bargaining 
process. 

Secondly, while it is argued that advancement on the expired 
arid constitutes the status cue, such an advancement in fact 
would constitute a sub~~ia~chanqe in the status quo in that 
teachers would receive several-hundred dollar&more than they re- 
ceived in the previous year. In this connection, Con&ssion 
records indicate that there are aboutapproximately 200 teachers 
in the bargaining unit. The grid for the 1977-1978 contract here- 
in shows that the increment steps vary tTidely, from about $350 to 
$537. ff one assumes that the average increment aunroximates $400 
and multiplies that sum by the 200 teachers, automatic advance- 
ment on the grid at the outset-of the 1978-1979 school year would 
have cost the District approximately an additional $80,000 over 
and above the salaries it paid for the previous year. 18/ 
Viewed in that light, it can hardly be said that autofiic advance- 
ment on the grid merely reflects the status ~~00, when it in fact 
represents a major cost increase to a-ZSiZ13Istrict. ----- 



. c 

Thirdly, the Wisconsin Supreme Court has held in another con- 
text that parties are not required to enter into interim aaree- 
ments. In-State of Wisconsin, Department of Administration v. 
Wisconsin Employment Relations C-assion, 90 Wis. 2d 426.-e --------J- ---e-s- State of Wisconsin asserted-G--could not bakain over 
the effective date of a contract which provided for retroactivity 
on the around that such retroactive vase increases were prohibited 
by Art. IV, Section 26, of the Wisconsin Constitution. The State 
of Wisconsin there argued that the parties were therefore bound 
to the terms of an interim agreement between the expiration of 
the old contract and agreement on a successor contract, one which, 
in the State's view, mandated that compensation be paid under the 
terms of the old contract during the contract hiatus. The Court 
rejected that contention, finding in pertinent part that: 

"The fact that the law requires the parties to maintain the 
status quo during the period of contract negotiations does 
not mean that the parties have agreed to a contractual wage 
agreement for the hiatus period. We believe it would be 
illogical to conclude that the law requires the parties to 
adopt an interim wage agreement when that is one of the 
overriding issues in collective bargaining negotiations. 
The retroactive wage adjustment, whether it be up or down, 
is a necessary ingredient of such negotiations. The ad- 
justed wage rates can properly be retroactive to the date 
when the wages became indefinite as a result of the expir- 
ation of the old contract and thus became subject to future 
determination by the execution of a new contract." 

Here, since the District is not contending that a union is 
precluded from bargaining over wages during a contract hiatus, 
the cases are somewhat distinguishable. Nonetheless, both the 
Federation and WEAC argue that the District is in effect required 
to enter into an interim agreement by advancing teachers on the 
grid at the outset of the 1978-1979 school year, even though the 
question of teacher salaries for the 1978-1979 school year is, in 
the words of the Court, “one of the overriding issues in collec- 
tive bargaining negotiations." That being so, it is also true 
that the question of retroactivity for the 1978-1979 salaries is, 
again in the words of the Court, "a necessary ingredient of such 
negotiations". Since, as noted above, such negotiations may re-- 
sult in either higher , the same, or lower waaes, it would be un.- 
reasonable to reouire the District to enter into an interim agree- 
ment under which it would be required to advance teachers pursuant 
to the grid in the expired 1977-1978 contract. 

In light of the above, the Examiner therefore concludes that 
the maintenance of the status quo during a contract hiatus does 
not require a school dikEi= to-grant increments pursuant to the 
grid of an expired contract. The complaint is therefore dismissed 
in its entirety. 

Dated in Madison, Wisconsin this $&day of April, 1980. 

BY -- 

AG/emw 

No. 16589-A 


