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STATE OF WISCOMSIN

REFORE THL WISCOVSIMN FMPTOYMPMT RIEIATINMS COMYISSTAN

LIIDA MARIE OTTO,

Complainant, . Casa YVI
ve. 8 Mo, 24972 Ce-1820

Decision “lo. 17190-n
J. I. Cr&eT CO. and the MIITTD AUTO

WOPKFTNRS 700 STATR LOCAL UNMION NO. 189,

Respondents.

Appearances : ,
Charles Swanson, Attorney at Taw, appearing on behalf of the
Complainant.
Seyfarth, Shaw, Fairweather & Geraldson, Attorneys at Law, bv
Sandra P. Zemm, appearing on behalf of the Resnondents.

FINDINGS OF FACT, COMCLUSIOIS OF LAW AND ORDER

s A Srn % e e rae—

The above named Complainant having filed a complaint with the
“isconsin Employment Relations Commission on August 1, 1979, alleging
that the above named Respondents had committed certain unfair labor
nractices within the meaning of the Wisconsin Fmnloyment Peace Act
(WrPA) , and the Commission having appointed Peter G. NDavis, a member
of its staff, to act as Fxaminer and to make Findings of Fact, Conclusions
of TL.aw and Order as provided in Section 111.07(5), Stats.; and hearing
on said complaint having been held before the Examiner in Racine,
Wisconsin, on December 14, 1979: and at the commencement of said hearing
the Txaminer having granted Complainant's request that the vortion
of the complaint directed against the United Auto Workers 700 State Local
Union "o. 180 be dismissed; and a transcrint of said hearing havinag bheen
received by the Examiner on January 10, 1980; and the parties havinag
made oral argument at the conclusion of the hearinda; the Fxaminer, having
considered the evidence and arguments of the parties, makes the fonllowing
Findings of Fact, Conclusions of Law and Order.

FINDINGS OF FACT

1. LLinda Marie Otto, herein Complainant, was employed by J. I.
Case Company from April 12, 1979 until her discharae on May 10, 1979.

2. J. I. Case Company, herein Respondent, is an employer having
offices in Racine, Wisconsin. Resnpondent and International Union United
Automobile, Aerospace and Agricultural Implement Workers of America,
Local Union No. 180, herein the Union, are parties to a 1977-1980
collective bargaining agreement covering those employes of Respondent,
including Complainant, for whom the Union is the exclusive bargaining
representative. Said collective bargaining agreement contains a grievance
procedure which provides for final and binding arbitration as the
exclusive remedy for unresolved disputes regarding the "interpretation
or aprlication” of the agreement. The parties' contract also contains
the following provision:

ARTICLE IX

SENIORLTY

Section 2. Probationary Fmployees.

A newly hired or rehired employee shall he
considered an employee on probation for a
period of sixty (60) calendar davs, which

must bhe completed within twelve (12) months,
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This period is intended to give the Com-
pany an oponortunity to evaluate the new
employee's suitability and his work nerfor-
mance, and his termination for reasons
related to suitability and work performance
is entirely within the discretion of the
Company. 7An employee retained beyond the
probationary period shall accouire seniority
in the department in which he completed his
nrobationary period, and his seniority will
date hack to his hiring date.

3. On May 10, 1979, Respondent dischargsd Comnlainant during her
sixty day probationary period due primarily to its nerceotion that she
had a poor attitude. On May 11, 1979 the Complainant's Union steward
assisted her in preparing a written grievance protesting her discharge.
Shortly thereafter, pursuant to Step 1 of the contractual grievance
orocedure, Union representatives met with the Respondent and urged that
the Complainant be reinstated. The Respondent's Sten 1 answer was as
follows:

Article IX, Section 2 clearly states that a
new employee will be considered a probationary
employee for a period of sixty (60) calendar
days. Furthermore, a probationaryv employee's
termination for reasons relatad to suitabhility
and work performance is entirelyv within the
discretion of the company. The grievant was
discharged for good cause while still carrying
the status of a probationary emvnloyce.
Grievance denied.

The Union then pursued the Complainant's grievance directly to Sten 3
of the contractual grievance procedure and again met with Respondent.
Respondent's Step 3 answer was as follows:

The issue in question is not subject to the
grievance procedure.

After receiving the Respondent's Sten 3 answer the Union decided not
to pursue the Complainant's grievance to the next "pre-arbhitration” sten
of the contractual grievance procedure. When making this decision the
Union considered the applicable contractual language, the facts which
its investigation had revealed, and the Resnondent's position as to

Complainant's job nerformance, and concluded that Commnlainant's qgrievance

was not likely to be sustained by an arhitrator.

Unon the basis of the above and foregoing Findings of Fact, the
Examiner makes the following

CONCLUSIONS NF LAY

1. “hen investigating and processing Complainant T,inda Yarin
Otto's grievance and ultimately concluding not to nursue said griavance
to arhitration, International Union, United "utomohile, Aerosnacc and
Agricultural Implement Workers of America, Local Union Yo. 180 did not
hreach its duty of fair representation with respect to Comnlainant.

2. Since Complainant Linda Marie Otto's collective bargaining
representative did not violate its duty te fairly reoresent her, the
Txaminer can not assert the Wisconsin Tmployment Pelations Commission's
jurisdiction under Section 111.06(1) (f), Stats. to determine whether
Respondent J. I. Case Company violated its collective bargaining agrea-
ment with the Tinion when it discharged Comnrlainant Linda Marie Otto.

- ¥o. 17100-A

"



s

Jpon the basis of the above and foredoinag Tindings of Fact and
Conclusions of Law, the Fxaminer males the following

ORPTD

That the instant complaint he, and the same herehy is, dismissed,.
Dated at Madison, "lisconsin this 15th day of ¥ebhruary, 1980.

- D -

Peter G. Davis, Fxariner

-3~ lo. 17190-n
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MEMORANDUM ACCOMPRANYTIIG FINDINGS OF
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Complainant alleges that Respondent violated the hargaining agree-
ment bhetween Respondent and the Union when it discharged her, and that the
Union violated its dutyv to fairly renresent her when it failed to pursue
her discharge grievance to arbitration. Resvondent denies that Com-
plainant's discharge violated the applicable hargaining agreement and
affirmatively asserts that Complainant failed to exhaust the grievance/
arbitration procedure contained therein.

In Mahnke v, W.F.R.C. 66 Wis. 2nd 524 (1975), the Wisconsin
Sunreme Court stated that when an employe contends that its emnlover
breached a collective bargaining agreement and thereby violated Section
111.06 (1) (f), Stats. and where said agreement contains a grievance/arbi-
tration procedure which is the exclusive remedy for such claims of
contractual breach, the employe cannot pursue the statutory claim
unless it can be shown that the employe unsuccessfully attempted
to exhaust the contractual grievance/arbitration procedure and that
said failure to exhaust was a result of the union's failure to fairly
represent ‘the employe. The Court further indicated that a union's
decision not to continue to process an emplove's grievance does not
constitute a breach of its dutv to fairly renresent the emplove unless
the union failed to weigh relevant factors such as the likelihond
of success in arhitration when making its decision.

App1v1ng the foregoing to the instant dispute, it is undisputed that
Complainant unsuccessfully attemnted to exhaust the contractual grievance/
arbitration procedure with respect to her discharqge. The question thus
hecomes one of determining whether the Union's decision not to continue
to process Complainant's grievance renresented a hreach of its duty to
fairlyv represent her. The record clearly estahlishes that when it decided
not to process Complainant's grievance hevond Step 3, the Unior made a
good faith consideration of the applicabhle contractual language, the facts
which its investigation had revealed, and the Respondent's vposition. Said
consideration led the Union to conclude that the likelihood of success in
arbitration was minimal. There is no convincing evidence to supnort
Complainant's assertion that the Union's decision was based upon a feeling
that it had no obligation to fairly revresent Comvlainant because she was
a probationary employe. ?Rather the record reveals that the Union reached
a good faith conclusion that even if Complainant was a good emrloye, the
combination of her probationary status and the content of Article IV,
Section 2 doomed her grievance to arbitral defeat. In light of the fore-
going, it must be concluded that the Union met its obligation under ?lahnke
to consider relevant factors when deciding whether to continue to process
Complainant's grievance and therefore that the Union did not breach its
duty to fairly represent her. Thus the Ixaminer cannot reach the merits
of her contractual claim against the Respondent. 1/

3
‘ Dated at Madison, Wisconsin this 15th day of February, 1980.

/)\\:\\ N

Peter 6. Dav19, Fxaminer

qu

1/ During the Decemher 14, 1979 hearing, the Examiner granted Resvondent's
motion to dismiss the complaint based upon the foregoing analysis.
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