
STATE OF WISCONSI'IL' 

BEFOm THE WISCONSIN EMPLOYiJIEiTT FGLilTiO~~S CO:Q1ISSiOi;l 

------------------I-- 

: 
In the Matter of the Petition of 

HIG!i RIDGE HEALTH CARE CENTER : 
EMPLOYEES, LOCAL 310, AFSC-XX, AFL-CIO : 

Case XL 
NO. 24225 MED/ARB 337 
Decision No. 17196-B 

To Initiate Mediation-Arbitration 
Eetween Said Petitioner and 

RACINE COUNTY 

ORDER CLARIFYING FINIAL OFFER ---w---- 
The Commission having previously, on August 8, 1979, issued its 

Findings of Fact, Conclusion of Law, Certification of Results of Investi- 
gation and Order Requiring Mediation-Arbitration in the above entitled 
proceeding, wherein it found that the parties were at an impasse in their 
negotiations based on the final offers of the parties exchanged tnrough 
the Commission's investigator and ordered mediation-arbitration; and the 
parties having selected Mediator-Arbitrator Reynolds C. Seitz from a 
panel submitted to them by the Commission; and Mediator-Arbitrator Seitz 
having advised the Commission that, during the course of his mediation- 
arbitration proceedings, a dispute had arisen concerning the content of 
the final offer submitted by the Union (i.e., whether the Union's final 
offer properly includes a proposal establishing a special committee to 
study a system of rotation of days off for those departments that are 
continuous seven day operations) and requesting that the Commission 
resolve said dispute: and the Commission having advised the parties of 
its intent to resolve said dispute on the basis of the written record 
before the Commission, including certain correspondence from the parties 
to Mediator-Arbitrator Seitz; and neither party having raised any objec- 
tion to the proposed procedure or asked for the opportunity to present 
evidence or file any additional arguments; and the Commission being satis- 
fied that the Union's final offer properly contains a proposal establishing 
such a special committee; 

NOW, THEREFORE it is 

ORDERED 

That the final offer of the High Ridge Health Care Center Employes, 
Local 310, AFSCMJZ, AFL-CIO for purposes of mediation-arbitration before 
Mediator-Arbitrator Seitz in the above entitled proceeding properly in- 
cludes a proposal establishing a special corxmittee to study a system of 
rotation of days off for those departments that are continuous seven day 
operations. 

Given under our hands and seal at the 

WISCONSIN s COFQKtSSIOi~ 

Gary $. Covelli, Commissioner 
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On the evening of July 15til the parties exc;lanc<cd their final offers 
in the presence of the Commission's Investiciator, Stanley i,. Jlichclstetter. 
At that time the County had F-,X% a proi;osal to crc,>te a s,)ecial study corn-- 
mittee to deal with the prolslem 0E rotation of dal's off aLla3 the yartics 
had discussed vario-us aspects of sai5 pro&osal. 
change of &native final offers the parties 

During t:ie initial ex- 
mace proi>osals and counter 

proposals which would have create& sucii a cor;uili.,ztie. 
Gnion made the following counter proposal, 

At 8:53 p.m. the 
which was ultimately incorporated 

into its final offer which was submitted at 9:10 p.m. : 

1. Article IX - Hours of Work. 

Second sentence: 

".This Special Comrittee shall study and attempt 
to formulate a system of rotation of days off . . .I' 

2. Article XXVII - General Provisions. 

Second Sentence: 

'*It shall be the purpose of this Col.;iiittee to study 
and atterbpt to plan a systerLi of rotation of days off 
for these departments that are continuous seven day 
operations." 

Insert after the 4th sentence of County Prol>osal 

"It is understood that if the Special Coi;A.ttee 
cannot reacn agreement on any of the matters under 
consideration, that the provisions of the 1977-1978 
Labor Agreement would control." 

It is undisputed that this proiiosal was basecl on the County's latest 
offer which then still included a proposal to create the stuciy Committee. 
L-iowever, 20 minutes after the Union submitted this offer, the County sub- 
mitted its final offer at 9:30 p.m., which deletcti l/ its proposal on 
the stud;l committee. In addition the County ma& a'-proposal to delete 
the existing contract language which makes reference to rotation of 
schedules for LPN5 (;\rticle IX, 1st paragraph) and to replace it with the 
following paragraph which constituted its entire proposal on tile subject: 

AfWICLE IX - Kours of Work. -----..---_---,_ 

Delete the present first paracjra@ of this Article 
and replace with the foliowing: 

The work week shall normally be Monda;r through 
Friday except for those continuous ,operation deijart- 
ments such as Laundry, maintenance, housekeeping, nursing 
(LPH's and nursing assistants), war2 clerks, and food 
service. Continuous operation de;>ar-tment schedules 
shall provide for at least every thirci weekend off. 

-------------.--..----------- 
!-.I In fact the County's offer contained a copy of the latest version 

of its study CoLaaittec proposal which was IrXed" out to reflect 
the deletion. 
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County's Position: -. --- 

The County's position is clearly set out in a letter from its Labor 
Relations Director, Alfred C. Gatzke, to Mediator-Arbitrator Seitz dated 
December 27, 1973 which reatis in relevant part as follows: 

This is in reference to your further questions concerning 
Racine County's view point as to what consituted Local 310's 
Final Offer at the time tne WERC Investigation was closed in 
this matter on July 19, 1979. It was the County's clear 
understanding that the document entitled "Tentative Fianl 
Offer of 310"', as set forth on pages 1 and 2 of the County's 
Exhibit, was the Union's Final Offer. That document makes 
no reference to the question of rotation. 

The document entitled "Counter Proposals", which the 
Union contends was a part of their Final Offer, proposes to 
amend provisions of the initial Personnel Colmilittee proposal 
dated July 19, 1979. The establishment of a Special Committee 
to study and plan a system of rotation of days off for con- 
tinuous seven day operation departments was incorporated in 
that initial Personnel Committee proposal. The b72RC Invest- 
igator, Mr. Michelstetter, attempted mediation of the dispute 
that evening of July 19th. During the course of the mediation 
effort, there were some counter proposals made by the parties. 
however, following the '"Counter Proposals" in questions made 
by the Union, the Personnel Committee withdrew their offer 
to have a Special Committee study and plan a rotation of 
days off system. 

The provision in the Union Counter Proposals that 
caused the Personnel Committee to withcraw their Special 
Committee offer was the last proposal in that document. 
That provision stated "It is understood that,if the 
Special Committee cannot reach agreement on any of the 
matters under consideration, that the provisions of the 
1977-1978 Labor Agreement would control." The Personnel 
Committee viewed that proposal as a possible scuttling of 
a rotation of days off system. Therefore, the Committee 
withdrew the Special Committee proposal and inserted the 
proposed language amendment which is set forth in Item 1, 
Article IX - Hours of Work of the Personnei Committee's 
Final Offer. 

All of the provisions in the Union Counter Proposals 
propose to amend the initial Personnel Committee proposal 
to establish the said Special Committee. Since the 
Personnel Committee withdrew that proposal in their Final 
Offer, it is difficult to understand how the Union Counter 
Proposals could have the effect of proposing to amend 
something that isn't there. 

Therefore, as to your question concerning the rotation 
of days off issue, Racine County does not believe the Union 
addressed that issue in their Final Offer. Further, as I 
review the time periods of the proposals on the evening of 
July 19th, the document entitled Counter Progosals (Union) 
has a notation of 9:lO p.m. The Personnel Committee Final 
Offer, which withdrew the Special Committoe proposal, has 
a notation of 9:30 p.m. on it. There is nothing to indicate 
any further proposals made by the Union on the question of 
rotation following the Personnel Committees Certified Final 
Offer. 
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Union's Position: 

The Union's position is likewise clearly set out in a letter from 
its attorney, Robert K. Weber, to Mediator-Arbitrator Seitz dated 
December 10, 1979 and in a letter dated December 28, 1979, from Weber 
to Seitz replying to Gatzke's letter of December 27, 1979. Those two 
letters read in relevant part as follows: 

It is the position of the Union that its final offer 
on July 19, 1979 included the proposal of a labor manage- 
ment committee, 
but withdrawn by 

an idea originally advanced by the County, 
the County at the eleventh hour when the 

Union counter-proposed the replacement of the second 
sentence of Article XXVII of the County's proposed 
language (commencing at p. 5 of the County's exhibit). 

The hour was late, an ir:qasse had clearly been reached 
and Mr. Stan Xichelstetter wished to take the final offers 
of both parties back to Milwaukee with him. Therefore, he 
suggested that rather than re-write the entire provision, 
that I merely initial the section of the County proposal 
that the Union objected to, and submit the proposed change. 
The County withdrew its proposal on the formulation of the 
Committee entirely, the Union never did. 

. . . 

It is the position of the Union that Mr. Michelstetter 
took with him on July 19, 1979, a two-page document con- 
stituting the Union's final offer. One page contained four 
circled proposals -- the other, an amendment to the Special 
Union-Management Committee proposed initially propounded by 
the County. 

This position is borne out by the documents themselves. 
I believe you have the two-page list of Union offers I 
referred to above. On the sheet containing the Committee 
language, I would respectfully direct your attention to 
the words of Mr. Nichelstetter "with this added to 8:15 
p.m. proposal this constitutes union's 9:lO p.m. tentative 
final offer." That is signed by myself, Mr. Lyndell Hayes 
of the Union, and initialled "InJ.M." 
chairman of the Racine County Board 
On page six of the County's exhibit 
with my-initials and a directive to 
sentence. 

. . . 

by Hr. William Moore, 
Personnel Committee. 
is a bracketed sentence 
look to the replacement 

It is the Union's position that part of its final 
offer includes the following provision: 

There shall be a Special Union-Management 
Committee established comprised of three 
Representatives of the Union and three 
Representatives of Management. It shall be 
the purpose of this Committee to study and 
attempt to plan a system of rotation of days 
off for these departments that are continuous 
seven day operations. This Committee shall 
also consider and attempt to resolve matters 
of past practice that have been raised during 
negotiations. It is understood that if the 
Special Comnlittee carinot reach agreement on 
any of the matters under consideration, that 
the provisions of the 1977-1978 Labor Agree- 
ment would control. Any agreements arrived 
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at by this Special Committee that coni'lict 
with provisions of this contract shall super- 
cede those provisions but must be evidenced 
by a written agreement duly executed by a 
majority of the members of the special committee. 

(It is recommended that the following items 
that are still unresolved in the Personnel 
Committee proposal be taken WQ by this Special 
Committee: 

1. Article IX - Hours of Work - Committee 
proposal, Item 5(a). 

2. Article X -.Overtime - Committee proposal, 
Item 6. 

3. Article XIX - Benefits for 
Time Employees - Committee 
11(b). 

4. Additional Points Proposed 
istrator.) 

Regular Part- 
proposal, Item 

by the Admin- 

Nr. Gatzke very simply, and accurately, on page 2 of his 
letter, notes that the Personnel Committee for the County did 
not withdraw its proposal of the Special Committee until after 
the Union had already submitted its final offer, which con- 
tained the amendment Mr. Gatzke mentions on page 1 of his 
letter. By that time, 9:3O p.m., Mr. Michelstetter already 
had the Union's final offer of 9:lO p.m. 

. . . 

At the risk of belaboring the point, Mr. Gatzke's argu- 
ment is summarized on page 2 of his letter as follows: 

All of the provisions in the Union Counter 
Proposals propose to amend the initial Personnel 
Committee proposal to establish the said Special 
Committee. Since the Personnel Committee with- 
drew that proposal in their Final Offer, it is 
difficult to understand how the Union Counter 
Proposals could have the effect of proposing to 
amend something that isn't tnere, 

Whatever efficacy this argument mav have had if the County 
had withdrawn its Committee proposal prior to 9:lO p.m. (the 
time the Union submitted its final offer containing special 
committee language with amendments), it loses in the face of 
Mr. Gatzke's own assertions that the County submitted its own 
final offer subsequent to the Union. Mr. Gatzke seems to be 
arguing that the County had the ability tc somehow affect the 
Union's final offer by subsequently withdrawing a portion of 
its own tentative final offer. Sucn an argument is confusing 
to me at the very least, and I do not believe it is valid. 

Discussion: - 

There is no dispute over the language of the proposal to create a 
study committee --but rather the sole dispute is over the abstract question 
of whether one party's final offer can properly include language which is 
neither included in the wording of the final offer in question or in the 
final offer of the other party. Stated differently, and as it applys 
here, the question is whether the Union's final offer can include language 
which constitutes a counter-proposal to language proposed by the County 
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and is referenced to the County's proposal once the County has withdrawn 
its p,ro?.r?os.a.l .regarding..same. Does the County's withdrawal of its special 
committee proposal have the effect of negating the Union's counter- 
proposal to said proposal. We think not. 

Clearly each party is responsible and in control of the content of 
its final offer. Here, once the County withdrew its special committee 
proposal the Union had an opportunity to amend its final offer by with- 
drawing its counter-proposal regarding,same, but it chose not to do so. 
Since the Union did not drop its counter-proposal from its final offer, 
the Union, clearly, intended to have the creation of a special committee 
a part of its final offer. The confusion arises because the Union's 
final offer regarding the committee is referenced to the County's 
committee proposal which was withdrawn. 

While the practice of incorporation by reference, especially in the 
manner that it was done in this case, is less desirable in our view 
than the practice of making such language a physical attachment to the 
final offer, we conclude that it is not fatal to the legal sufficiency 
of a final offer for one party to utilize such a drafting technique, 
especially in view of the parties' knowledge of the exact wording. 

We, therefore, find that the Union's final offer properly includes 
a proposal establishing a special study committee to study a system of 
rotation of days off for those departments that are continuous seven 
day operations. In doing so it is our understanding that the actual 
language of that proposal is accurately reflected in the amended version 
of the County's original proposal set out in Mr. Weber's letter of 
December 10, 1979, and quoted above. &/ 

Dated at Madison, Wisconsin this 8th day of February, 1980. 

WISCONSIN EMP 24ENT RELATIONS COMPiISSION 

BY 
$erman Torosian, Commissioner 

--Tik$++ Covelli, Commissioner 

---.----------------------- 
Y It is also our understanding that the Union's final offer properly 

includes a proposal to amend slightly the second sentence of the 
County's proposal to add a new paragraph to Article IX - Hours of 
Work, which also made reference to the study committee. Its pro- 
posal in that regard would substitute the words "This Special 
Committee shall study and attempt to formulate . . .'I for the words 
"This Special Committee shall study and plan . . .'I 
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