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F Jppearances: 

Lawton & rates, Attorneys at Law, by Mr. Richard Graylow, 110 East Main 
Street. wadison. Wisconsin 53703, G hehalf of the romplainant. 

Mr. Timothv Jeffery; director of Labor Relations, rity of Madison, City- - 
County Ruildina, 71_fl Monona Avenue, Madison, Wisconsin 53709, on 
behalf of the Respondent. 

T)RT)ER AFFIRMING EXAMINER’S FINnIN% OF FACT, 
C:Ohlr3LUSInNS OF LAW AND C>RDFR 

Examiner Amedeo Creco h,avinq, on July 1, 1982, issued his Findinqs of Fact, 
?onclusions of Law and Order in the above-entitled proceedinq, wherein he 
concluded that Respondent had not committed prohibited practices within the 
meaninq of Section 1.1.1.70(3)(a)l or 4 of the Municipal Fmployment Relations Act 
CMFRA) and therefore ordered that the instant complaint he dismissed in its 
entirety; and Complainant havinq on July 70, 1982 filed A petition for Commission 
review of said decision: and the parties havinq filed briefs in the matter, the 
last of which was received on September 29, 1987, and the Commission havinq 
reviewed the record in the matter includinq the petition for review and the briefs 
filed in support of and in opposition thereto and the oriqinal briefs before the 
Examiner, and heinq satisfied that the Fxaminer’s decision he affirmed: 

That the Fxaminer’s Findinqs of Fact, Sonclusions of Law and Order in the 
instant matter he, and the same herehy are, affirmed. 

nder our hands and seal at the City of 
, Wisconsin this 0th day of July, 1983. . 

FNT RELATInNS COMMISSIClN 

1/ Pursuant to Sec. 227.11(2), Stats., the Commission hereby notifies 
the parties that a petition for rehearinq may be filed with the Commission 
by followinq the procedures set forth in Sec. 227.12(l) and that a petition 
for judicial review naminq the Commission as Respondent, may be filed 
by followinq the procedures set forth in Sec. 227.16(1)(a), Stats. 
(Continued on paqe 2) 
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I/ (continued\ 

227.17 Petitions for rehearinq in contested cases. (11 P petition for 
rehearinq shall not be prerequisite for aopeal or review. Any person 
aaqrieved by a final order may, within 20 days after service of the order, 
file a written petition for rehearina which shall specify in detail the 
qrounds for the relief sought and supportinq authorities. An aqency may 
order a rehearino on its own motion within 20 days after service of a final 
order. This subsection does not apply to s. 37.025 (3)(e). No aqency is 
reauired to conduct more than one rehearinq based on a petition for rehearinq 
filed under this subsection in any contested case. 

727.16 Parties and proceedinqs for review. (1) Except as otherwise 
specifically provided hy law, any person aqqrieved by a decision specified in 
s. 727.15 shall he entitled to judicial review thereof as provided in this 
chao ter . 

(a) Proceedinns for review shaJ1 be instituted by servinq a oetition 
therefor personally or by certified mail upon the aqency or one of its 
officials, and filinq the petition in the office of the clerk of the circuit 
court for the county where the judicial review proceedinos are to be held. 
Unless a rehearinq is reauested under s. 227.12, petitions for review under 
this oaraaraph shall. be served and filed within 3n days after the service of 
the decision of the aqency upon all parties under s. 227.11. If a rehearing 
is requested under s. 227.12, anv party desirinq judicial review shall serve 
and file a petition for review within 30 days after service of the order 
finally disposinq of the apolication for rehearinq, or within 30 days after 
the final disposition by operation of law of any such application for 
reheari nq. The 3O-day period for servinq and filinq a petition under this 
paraoraph commences on the day after personal service or mailing of the 
decision by the aqency. If the petitioner is a resident, the oroceedinqs 
shall he held in the circuit court for the county where the petitioner 
resides, except that if the petitioner is an aqency, the oroceedinqs shall be 
in the circuit court for the county where the respondent resides and except 
as provided in ss. 182.70(6) and !82.7.I(5)(a). The proceedinqs shall be in 
the circuit court for nane county if the petitioner is a nonresident. If all 
parties stipulate and the court to which the parties desire to transfer the 
proceedinqs aqrees, the proceedinqs may be held in the county desiqnated by 
the parties. If 2 or more petitions for review of the same decision are 
filed in different counties, the circuit judqe for the county in which a 
petition for review of the decision was first filed shall determine, the venue 
for judicial’ review of the decision, and shall order transfer or 
consolidation where aoprooriate. 
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I-XVI, Decision No. 17300-C 

MFMnQ ANW JM ACCOMPANVINT: 
nRl-?FR AFFIRMING EXAMUWR’S FINDTN~S OF FACT, 

C~N13LlJSIONS OF LAW ANn ORDFR 

In its compJaint initiatinq this proceedina the Association alleqed that the 
ritv committed prohibited practices within the meaninq of Sections 1.1.1.70(3)fa~l 
and 4 of the Municipal Flmolovment Relations Act by unilaterally decidinq to 
rebuire certification in Cardiopulmonary Resuscitation (rPR1 as a minimum standard 
for all officers without barqaininn that decision with’ the Association, and by 
implementina the CPR Proaram without barqaininq over the impact of that 
decision 2/. The rlity admitted that it had, throuqh its Chief of Police, decided 
that rPR certification is reauired of all officers but alleqed that it has no 
statutory obliqati-on to barqain over that decision; the city further admitted that 
its Clhief of Police, had implemented the CPR Proqram but denied that it had 
committed a refusal to barqain about the impact of the decision on waqes, hours 
and conditions of employnient and alleqed that such neqotiations over impact had 
taken place and were continuinq at the time of the hearinq. 

Tl-iiE EXAMINER’S fE13ISION: 

In determininq that the City’s decision to require CPR traininq and certi- 
fication was not a mandatory subiect of barqaininq, the Examiner placed primary 
reliance on a principle established by prior Commission decisions 3/ that manaqe- 
ment has the riqht to unilaterally assiqn duties which fall fairly within the 
scope of an employe’s reqular job duties. Havinq fouhd that Jhe Police department 
had had‘some form of in-service traininq in cardiac or pulmonary resuscitation for 
at least 17 years, and havinq determined, based on testimony, that a primary qoal 
of the Police Department is ‘public safety and the protection of life, the Examiner 
concluded that “the City’s decision to refine those rescue tasks by adoptinq a CPR 
proqram involves nothinq more than an extension of the rescue duties which police 
officers traditionally have performed as part of their reqular joh duties.” The 
Fxaminer expressly found that the implementation of a CPR proqram was primarily 
related to ttie fobmulation and manaqement of ouhlic policy. As a result, the 
Fxaminer concluded that the Clitv’s decision to effect chanqes in its CPR proqram 
did not constitute a mandatory subject of barqaininq. 

In distinquishinq three earlier cases cited by the .A&ociation 4/, for the 
proposition that employers cannot assiqn a disputed duty without first barqainino 
with the LJnion involved, the Examiner stated: 

All three of these cases, then, are clearly distinquishahle 
from the instant case as they involved duties which: 1) could 
loqically he performgd hy others: and 2) more importantly, 
fell outside the scope of duties which the affected employes 
reqularly performed. Here, on the other hand, there are no 
other City employes assiqned to oatrol the streets who are 
likely to be the first to arrive to the scene of an accident 
or emerqency. As a result, if police officers were not’ 

The cbmplaint also alleaed that the City refused to abide by the terms of an 
earlier neqotiated settlement of this matter, but in its brief the Associa- 
tion stated that that portion of the complaint should be dismissed and the 
Fxaminer did so. 

Sity of \A/auwatosa, I.5917 (11/77); Milwaukee Seweraqe Commission, 17025 
(51791. 

City of Milwaukee, 1661l2-I? (.l/80), affirmed Milwaukee County Circuit Court, 
(l/81): Oak Creek-Franklin Joint City School district No. 1, l.lR27-n 
(11/741; City of Wauwatosa, 13lf’l9-A (h/75), affirm%d Milwaukee County 
Circuit Court, Case No. 433-051. (3/76). 
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required to qive CPR assistance - which must be performed 
immediatelv -if it is to he effective - the City therebv would 
he prevented from fulfillino its oublic safetv mission. 

In response to the aileqation that the City had refused to barqain over the 
impact of the decision, the Fxaminer found that the Citv was willino to barqain 
and did, in fact, baroain over the impact at all material times. The Examiner 
did not determine what issues were, in fact, properly cateqorized as impact items. 
In response to the Association’s contention that the City could not implement the 
proqram while it was still actively neqotiatinq matters relatinq to impact, the 
Examiner made the followinq statement: 

Furthermore, since the proqram herein involved a matter of 
life and death, and hecause it is a refinement of the 
pre-existinq rescue proqram, and since the Association has 
failed to show how it was in any way prejudiced durinq its 
neqotiations with the City, it was unnecessary for the City to 
hold up implementation of the CPR proqram pendina resolution 
of its neaotiations with the Association. Accordingly, there 
is no basis for findino that the Citv refused to barqain over 
the impact of the CPR proaram. 

TYE PETITInW FclR REV1F.W: 

In its petition for review, the Association qenerally asserts that the 
Fxaminer erred “as a matter of fact and as a matter of law,” and appeals from the 
Fxaminer’s Conclusion and order. It does not specify what Findinqs of Fact were 
in error. In support of its petition for review, the Association relies upon both 
its orioinal hriefs before the Fxaminer and additional briefs which include one 
additional case citation. 51 The Association asserts that the Examiner oave 
inadequate consideration to both the private and public sector cases cited. 

The Association’s arquments, before the Fxaminer and on review, remain essen- 
tially the same and include the followinq. Pointinq to city ordinances, job 
descriptions and the oath of office of police officers, the Association asserts 
that the primary duty of police officers is law enforcement. Life support ser- 
vices, such as those involved in a CPR proqram, fall outside the scooe of 
responsibilities applicable to the officers’ primary duties. Therefore, the 
assiqnment of such duties and the requirement of CPR traininq are mandatory sub- 
jects of baroainina over which the City has refused to barqain. In addition to 
the several previous decisions by the Commission which held that employers could 
not assian certain disputed duties before exhaustinq their barqaininq obligation, 
the Association cites several private and public sector cases for the proposition 
that an ever expandinq number of subjects have been determined to’be mandatorily 
baraainable. 

The Association also contends that a number of issues relating to the impact 
of the City’s decision to require CPR certification are mandatory subjects of 
barqa ininq, includinq effective date of implementation, “qrand-fatherinq” arranqe- 
ments, increase in waqes, evaluation procedures, discipline for failure to become 
certified, health and safety considerations, proqram expansion, and mandatory 
oarticipation. The Association contends that the City may not implement the CPR 
proaram until it has met its barqainino obliqation with reqard to each of these 
factors. It arques that the barqaininq obliqation requires that the parties reach 
aqreement or impasse before the City implements any aspect of its CPR proaram. 

In response to the City’s arouments, the Association denies ever havinq 
waived its riqht to barqain on this issue and contends that both the WERE and the 
NLRR narrowly construe’ any such waivers. Rased on statutory analysis, it denies 
that the Chief of Police has reserved power to make unilateral decisions in this 
reaard. 

The City requests that the Examiner’s decision be affirmed in its entirety, 
and relies on both its oriqinal brief before the Examiner and briefs submitted in 
response to the Association’s petition for review. 

51 City of Westland and Local 1279, IAFF-Westland Fire Fiqhters, Michiqan Em- 
ployment Relations Commission, Case No. C78 F-98 (March R, 1979). 
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The ritv arques that’ the decision to require (3PR certification is a 
permissive suhiect of haraaininq for two reasons. First, it is orimarily related 
to the formulation.or manaqement of public policy in that it is a direct exercise 
of the rity’s power and responsibility to act for the health, safety and welfare 
of the oublic. Secondly, the Cty contends that the administerinq of emerqency 
first aid, includinq CPR, is clearly within the scope of a police officer’s 
responsibilities. Finally, the city arques that even if the decision was 
determined to be a mandatory subject of haroainino, the City has already secured 
throuqh neaotiations the riqht to establish standards for C?PR trainino. 

With reqard to the imoact of its decision, the City alleoes that it has 
enqaqed in qood faith neqotiations conckrninq impact. However, it maintains that 
the nature and content of the CPR’ traininq oroqram and any requirements for re- 
qualification are part of its riqht to establish the nature and level of services 
offered to the oublic; therefore it has no statutory ohliqation to barqain over 
these matters. The rity further arques that it had a duty to barqain only those 
impact items actually raised by the Association in neqotiations and not those 
matters raised and identified for the first time in these proceedinqs. 

Finally, the rity arques that the’btatutory duty to barqain impact should not 
serve as a bar to its riaht to implement the CPR proqram. The City arques the 
harmful practical effect of such a bar and relies on a prior declaratory rulino by 
the Commission which held that a proposal requirinq an employer in all circum- 
stances to harqain and reach aqreement over impact prior to implementation of 
chanaes in job dut’ies was not a mandatory subject of barqaininq. h/ 

The Tommission finds no reason to modify/reverse the Examiner’s Findinas of 
Fact, Conclusions of Law and Order. While the Examiner’s discussion may have been 
somewhat ahbreviated, he correctly applied the law as to each issue in dispute. 

The necision to Require CPR Traininq Rc Certification 

In decidinq whether the decision to require CPR traininq and certification 
was a mandatory subject of baroaininq, the Fxaminer primarily relied on the 
principle that manaqement has the riqht to unilaterally assion duties which fall 
fairly within the sdope of an employe’s reqular job duties. There was ample 
testimony by Captain wischke and Inspector Thomas that the delivery of first aid 
in emerqencv situations, includina various methods of CPR, was a lono-standinq 
part of job traininq and job duties for all police officers. 

While the Examiner %did not discuss the City’s aroument that its decision was 
clearly an exercise of its riqht to determine oublic policy a’nd the level of 
services and was therefore a oermissive subject of barqaininq accordinq to the 
standards developed in several key decisions by the Supreme rourt 7/; a consider- 
ation of these cases firmly huttresses the City’s position that this was not a 
mandatory subject of baraainina. 

The Association asserts that the’ delivery of life supoort services such as 
rPR ‘is outside the scope of an officer’s Primary mission, which is law 
enforcement, as indicated by the oath of office taken by all personnel and by the 
current job oosition descriptions. However, the Fxaminer correctly concluded 
that in spite of how’the primarv function of the Police Department is defined, the 
testimony of Jnspector Thomas and Captain Hischke clearly establishes that the 
renderinq of first aid in accident situations ‘is another lonq-established function 
of police personnel. Hence, each of the prior Commission decisions findinq that a 
duty assianment, was a mandatory subject of- barqaininq is factually distinouishable 
because here the duties and training, in question do ,fall fairly wi.thin the scope 
of a police officer’s reaular job duties. 

61 Milwaukee Seweraae Commission, 17025 (5/79). 

71 tlnified School District No. 1. of Racine County v. WERE, R.1 Wis 2d 89 (1977); 
City of Rrookfield v. WERE, El7 \Vis. 2d 819 (1978). 
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vjhile the Association cites a number of cases in support of the oeneral 
DroDosition that COUrtS and aCienCieS in other states have defined an ever- 
exDandino number of suhiects as mandatory subjects of harqaininq, we do not find 
in anv of those cases a persuasive rationale for reversinq the Examiner’s outcome 
herein. Rathe’r, ‘we find that the outcome reached by the Fxaminer appropriately 
reDresents- the outcome of an aDplication of the Sacine Schools test because the 
public policy dimensions of the instant ‘requirement that Dolice personnel be 
trained to Drovide CPR in emerqencies predominate over the waoe, hours and condi- 
tion of emoloyment aspects of the decision. 

Imnact 

The Darties do not disoute that there exists an obliqation to barqain with 
reqard to the impact of the decision to require expanded CPR traininq and certifi- 
cation. As the Examiner found, it is clear that the City had neaotiated and, at 
least up to the time of hearina, continued to’ be willinq to neqotiate impact 
issues. At the’ hearino both the Association’s President and one of the City’s 
chief neqotiators testified that the parties had met at least twice to discuss 
impact and had e.xchanaed proposals, after which both parties stated in writinq 
that imDasse had not heen reached reaardina the CPR matter and that each party 
remained open to further neqotiations. 

There are, however, disputes over which matters are Droperly desiqnated 
impact iSSUeS and dver the city’s riqht to implement its decision prior to reach- 
inq agreement or impasse on these issues. 

As discussed above, the Association contends in its briefs that a Iarqe 
number of unresolved matters are imnact issues and mandatorily subject to barqain- 
inq. The city makes two arquments in response. First, it contends that the 
auality and content of the CPP in-service traininq proqram, the effective date of 
implementation, the standards’ for certification, and any requirement for periodic 
requalification are each so essentially linked to the riqht to establish the 
nature and level of services offered to the Dublic that it has no statutory obli- 
qation to harqain any of these issues. Secondlv, the City arques that any 
ohliaation it may have to harqain impact is limited to those issues which the 
Association identified and raised in prior neqotiations, i.e. notice to the 
Association, waaes, criteria for exemDtinq employes, and discinline for failure to 
attain certification.’ 

The rommission finds the rity’s second aroument persuasive and dispositive 
and therefore finds it unnecessary to determine herein which of the exact item’s in 
dispute are impact items subject to mandatory barqaininq. once the City notified 
the Association of its intent to continue~and expand its CPR proqram, the extent 
of the City’s obliaation to baraain imDact was dependent on the extent of the 
Association’s reauest in that reoard. The Association made proposals on certain 
items and the barqaininq ahout those subjects has bequn. A review of the propo- 
sals and correspondence which constitute Exhibits 32 throuqh 26 shows that the 
Association’s specific proposals address the issues of notice, waqes, exemptions 
and discipline. Since the City has enqaqed in qood faith barpaininq with respect 
to those proposals, the Association’s claim that there has been an unlawful 
refusal to bargain in this case is without merit. 

The foreqoinq resolution makes unnecessary an analysis of the mandatory or 
permissive nature of additional subjects as to which the record reveals no request 
for barqaininq had been advanced Drior to the filing of the instant complaint. 

Implementation 

A final issue raised by the Association on review is whether the City can 
imDlement any portion of its CPR proaram without havinq reached either aqreement 
or impasse with the Association in impact haraaininq. Relyinq on a previous 
declaratory rulinq S/, the Fxaminer concluded in his discussion that because the 
proqram involved a matter of life and death and was a refinement of the pre- 

81 Milwaukee Seweraqe Commission, 17025 (5/79). 
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existinq rescue proqram, and because the Association failed, to show it was 
oreirldiced durinq its neqotiations, it was unnecessary for the City to delay 
imolementation pendinq resolution of its neaotiations. The Commission aarees with 
the Fxaminer’s Conclusion in that reqard. 

The record estahlishes that the parties had met at least twice durinq July 
and Auoust of 1979 to neqotiete the impact of the CPR proqram, and had exchanqed 
proposals. The City did not refuse to neqotiate any of the impact items raised by 
the Association. The record clearly established that, at the time of the hearinq, 
the parties were not yet at impasse over the disputed issues, and were enqaginq in 
aood faith harqaininq. 

In our view, an employer’s fulfillment of its barqaininq obliqation with 
reaard to the impact of a permissive subject decision is not a condition orecedent 
to implementation of that permissive subject decision. 9/ In some cases, however, 
the parties’ riqhts and obligations to barqain impact matters “at reasonable 
times” may “reauire that barqaininq over impact commence orior to implementa- 
tion. IO/ Such questions are subject to a case by case analysis as to whether the 
employer’s totality of conduct is consistent with the statutory requirement of 
qood faith. lI/ \ 

The cases relied upon by the Association in this matter are not disoositive. 
In NLRR v. Katz, 36P U.S. 736, 50 LRRM ?I.77 (1.962), the Court found that the 
emplover had violated its statutory obliqation to haraain where it unilaterally 
implemented chanaes which were mandatory subjects of barqaininq and still under 
neqotiation. Here, the rity implemented a permissive subject of barqaininq. 
Thus, the rommission’s policy of allowinq implementation of a decision which is a 
permissive subiect of harqaininq orior to resolvinq all impact issues is not in 
conflict with NLRR v. Katz; indeed the rommission has affirmed the qeneral rule 
established by NLRR v. Katz. I?/ 

The .r\ssociation has also brouqht to our attention a I979 decision by the 
Michiaan Emplovment Relations Clommission. 1.3/ In response to a new state statute 
requirinq that all operatinq ambulances have at least one licensed emerqency 
medical technician (FMT) present in the ambulance, a city fire department decided 
that all 6n of its fire fiqhters had to receive traininq and become licensed, with 
the penalty of discharqe for those failinq to do so. While findinq that the basic 
decision to require EMT licensure was in no way neqotiable, the Michiqan rommis- 
sion held that questions of implementation and imoact of a traininq proqram which 
encompasses such basic chanqes in the terms and conditions of employment are 
mandatory subjects of barqaininq. 

The Michiqan Commission’s qeneral approach is similar to ours, and that 
decision is not in conflict with our decision here because of several factual 
distinctions. In orderinq the City to barqain over impact before making any 
chenqes in conditions of employment, the Michiqan Commission was apparently 
confronted with an employer who refused to baraain imp’act, even where “the 
traininq was intended to chanae the very nature of the job which fire fiqhters do 
and its successful completion may have been made a condition of continued employ- 
ment for all fire fiqhters.” In contrast, in the present case, the Fxaminer 
properlv found that the CPR proaram did not present a chanqe in the very nature 

91 Milwaukee Seweraqe Commission, 17302 (9/79). 

IO/ Milwaukee Schools, 200?3~A (2/83) at 37-40. 

11/ See, e.q., City of’ Green Ray, 18731-R (6/83). ’ 

l?/ See, e.q. City of Greenfield, School District No. 6, 14@?6-8 (13./77); Winter 
Joint School District No. I., 3.4482-R, C (3/77). 

131 See footnote 4 for citation. 
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of the police officer’s iob, and that employes who did not meet the standards had 
only been ordered to oarticioate in additional training. The record further 
estahlishes that, althouqh there may have once been some discussion of discipline 
(see transcript 32-34, RO-89) for refusal to participate in the proqram, no 
emaloye has been disciplined or threatened with discipline for unsatisfactory 
oerformance in the trainina oroqram and the City has at all times barqained with 
the Association about impact and has been willinq to make various accommodations 
for employes with medical problems. Therefore, we find no ba’sis in the instant 
situation to warrant the conclusion that the City has committed a refusal to 
harqain either in a per se or totality of conduct analytical framework. 14/ 

. 
Dated at Madison, Wisconsin t ay of July, 1983. 

orosian, Thairman 

/. J74(u 
Marshall L. Qatz, Commissioner 


