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FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER

General Teamsters Union Local No. 662, affiliated with the
International Brotherhood of Teamsters, Chauffeurs, Warehousemen
and Helpers of America having filed a complaint and an amended
complaint wherein it alleged that Chippewa County and Wesley A.
Pederson, Sheriff of Chippewa County had committed certain pro-
hibited practices in violation of certain provisions of the Muni-
cipal Emplovment Relations Act and hearing having been held on
November 14 and 16, 1979 at Chippewa Falls, Wisconsin before
examiner Amedeo Greco, a member of the Commission's staff, and
all parties have waived the issuance of Findings of Fact, Conclu-
sions of Law and Order by the Examiner, and having instead re-
gquested that the Findings of Fact, Conclusions of Law and Order
be issued by the Commission, and the Commission having reviewed
the evidence, the briefs and arguments of Counsel, and being
fully advised in the premises issues the following Findings of
Fact, Conclusions of Law and Order, as well as a Memorandum
accompanying same.

FINDINGS OF FACT

1. That General Teamsters Union Local No. 662, affiliated
with the International Brotherhood of Teamsters, Chauffeurs,
Warehousemen and Helpers of America, hereinafter referred to as
the Complainant Union, is a labor organization and has its offices
at Chippewa Falls, Wisconsin.
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2. That Chippewa County, hereinafter referred to as the
Respondent County, operates a County government function, and
in that regard, among other departments, operates as Sheriff's
Department, and has its offices at Chippewa Falls, Wisconsin.

3. That Wesley A. Pederson, hereinafter referred to as
Respondent Pederson, at all time material herein has been the
Sheriff of Respondent County: that Pespondent Pederson has his
offices at Chippewa Falls, Wisconsin: and that Respondent Pederson
holds the highest authoritative position in the Sheriff's Depart-
ment.

4. That at all times material herein Complainant Union has
been, and is, the exclusive collective bargaining representative
of certain employes of the Respondent County, including Jailors
in the employ of the Sheriff's Department: that in that regard
the Complalnant Union and the Respondent County have been parties
to a collective barqalnlnq agreement, effective at all times
material herein, covering the wages, hours and working conditions
of said employes, including the Jailors; that said agreement,
among other things, provides for the processing of grievances
filed by employes, 1nclud1nq final and binding arbitrations, with
respect to dlsputes arising over the interpretation or application
of the provisions of said agreement, as well as provisions recog-
nizing the principle of seniority in lavoff and recall of emploves,
job postings and promotions; that said collective bargaining agree-
ment was negotiated and executed on behalf of the Respondent County
by the County Board's Personnel and Negotiations Committee: and
that the Respondent Sheriff did not actively participate in the
negotiation thereof and he did not personally execute same.

" 5. That, in accordance with procedures acreed to by the
Respondent County and Complainant Union, oral and written examina-
tions are given to job applicants and such procedure is followed
to fill vacancies in certain positions in the Sheriff's Devmartment:
that Robert Wanish and Daniel Prince in 1975 took such examinations
for the position of Jailor in the Sheriff's Department and their
names were certified to the Respondent Sheriff for possible hire:
that Wanish and Prince were initially hired by Respondent Sheriff
in 1975 as Jailors, and said individuals have continued in said
positions at all times material herein: and that shortly after the
commencement of their employment, Wanish and Prince were issued
deputy cards by Respondent Sheriff.

6. That as a result of having been deputized, Wanish and
Prince, during the summer of 1979, qualified for, and commenced
attending, a law enforcement training program. having a duration
of 240 hours; that Respondent Countv had paid the necessarv course
fees for such attendance by Wanish and Prince; that by September,
1979 wanish and Prince, during the vear, had attended approximately
120 hours of said course; that. on or about September 2, 1979
Respondent Sheriff altered some of the shifts of the Jailors, in-
cluding the shifts of Wanish and Prince; and that as a result,
Wanish on September 6, and Prince on September 2, filed separate
grievances with the Sheriff's Department, alleging that the senior-
ity rrovision of the collective bargaining agreement had been vio-
lated as result of the alteration of shifts.
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7. That in the morning of September 12, 1979 Wanish met
with Respondent Sheriff. along with the Chief Investigator and
the Undersheriff, with respect to the grievance: Respondent Sheriff
advised Wanish that his grievance was without merit and that Re-
spondent Sheriff intended to revoke Wanish's deputy card; that
thereunon Wanish inquired whether he would be permitted to retain
his deputy card if he would withdraw his grievance: that in said
regard Respondent Sheriff responded that he did not know: that
at the close of said meeting tbhe Chief Investicator advised Wanish
that, since he no lonaer was deputized, Wanish was not eligible
to attend the law enforcement training nrogram, which was scheduled
to resume that evening; that Wanish withdrew said grievance during
the day, and that evening telephonically advised Respondent Sheriff
of such withdrawal: that during the latter conversation Respondent
Sheriff informed Wanish that if the latter behaved and did not
cause trouble, his deputy card might be restored by the time the
training program resumed at a later date; and that, at least as
of the date of the hearing herein, Respondent Sheriff had not re-
stored Wanish's deputy status.

8. That also on September 12, 1979 Respondent Sheriff,
along with the Chief Investigator and the Undersheriff. met with
Prince: that at the outset of the conversation Resvondent Sheriff
inguired as to why Prince had filed his grievance; that Prince
indicated that he felt that the senioritv provision of the collec-
tive bhargaining agreement had been violated: that Respondent
Sheriff also discussed nrior discivlinary problems involving
Prince; that prior to the close of the conversation Respondent
Sheriff informed Prince that the latter's deputy card was being
withdrawn and that same would ke returned if Prince hehaved him-
self: that as a result of the revocation of his deputy status,
Prince was unable to attend the remaining sessions of the law en-
forcement training program: and that, at least as of the date of
the hearing herein, Respondent Cheriff had not restored Prince's
deputy status.

9. That the action of the Pespondent Sheriff in revoking
the deputy status of Wanish and Prince, was, in part, motivated
as the result of the filing of grievances by Wanish and Prince.

Upon the basis of the above and foregoing Findings of Fact.
the Commission makes the following

CONCLUSIONS OF LAV

1. That Weslevy A. Pederson is a supervisor, within the
meaning of Sec. 111.70(1) (o) of the Municipal Fmplovment Relations
Act. in his capacity as Sheriff of Chippewa County, and that
therefore both Sheriff Pederson and Chippewa County are deemed
Municipal Employers within the meaning of Sec. 111.70(1) (a) of the
Municinal Employment Relations Act.

2. That Chippewa County, bv the following acts of its
Sheriff, Wesley A. Pederson and that Sheriff Wesley A. Pederson,
independently, by revoking the deputy status of Robert Wanish and
Daniel Prince, in part, because they had filed grievances alleging
a violation of their seniority rights established in the collec-
tive bargaining agreement existing between General Teamsters Union
No. 662, affiliated with the International Brotherhood of Teamsters,
Chauffeurs, Warehousemen and Helpers of America and Chippewa
County, interfered with, restrained and coerced, as well as dis-
criminated against, Robert Wanish and Daniel Prince in violation
of Sec. 111.70(3) (a)l and 3 of the Municipal Employment Relations
Act. because of the exercise of their rights set forth in Sec.
111.70(2) of the Municiral Fmployment Relations Act.
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3. That since the collective bargaining agreement existing
between General Teamsters Union Local Mo. 662, affiliated with the
International Brotherhood of Teamsters, Chauffeurs, Warehousemen
and Helpers of America, and Chippewa County provides for final
and binding arbitration of disputes arising out of alleged viola-
tions of said agreement, the Wisconsin Fmployment Relations Com-
mission will not assert its jurisdiction to determine whether
either Chipmpewa County and/or Sheriff Wesley R. Pederson violated
the contractual agreement procedure or whether Chippewa County
and/or Sheriff Wesley A. Pederson violated said agreement by re-
voking the deputy status of Robert Wanish and Donald Prince.

Upon the hasis of the above and foregoing Findings of Fact
and Conclusions of Law, the Commission makes and issues the
following

ORDER

IT IS HEREBY ORDERED that Wesley A. Pederson, Sheriff of
Chippewa County, as well as any other supervisory employe of the
Sheriff's Department of Chippewa County shall:

1. Cease and desist from revoking the deputy status of any
of the employes of the Sheriff's Department of Chippewa Countv
in reprisal for exercising their right to file grievances alleging
violations of the collective bargaining agreement existing hetween
General Teamsters Union Local 662, affiliated with the International
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of
America, and Chippewa County, covering wages, hours and working
conditions of employes employed in the Sheriff's Department of
Chippewa County, or in any like or related manner interfering with,
restraining, coercina, or discriminating against, any empnloves in
the exercise of their right to self-organization, to form lahor
organizations, to join or assist said General Teamsters Union
ILocal No. 662, or any other labor organization, and to engage in
other concerted activities for the purpose of collective bargaining
or other mutual aid or protection, or to refrain from any or all
such activities.

2. Take the following affirmative action designed to effec-
tuate the policies of the Municipal Fmployment Relations Act:

(a) Immediately reinstate the deputy status of Robert Wanish
and Daniel Prince and permit them to comnlete the law enforcement
training program which was interrupted by the unlawful revocation
of their deputy status.

(b) Post in the offices in the Sheriff's Department of
Chiprewa County; where employes of said department may observe
same, copies of the notice attached hereto and marked "Appendix
A". Said notice shall be signed by Sheriff Wesley A. Pederson
and shall be immediately posted by him, and shall remain posted
for a period of sixtv (60) dayvs. Reasonable steps shall be taken
by Sheriff Pederson to insure that said notices are not altered,
defaced, or covered by any other material.
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(c) Notify the Wisconsin Emplovment Relations Commission in
writing, within twenty (20) days from the date of this Order as
to what steps have heen taken to complv herewith.

Given under our hands and seal at
the Citv of Madison, Wisconsin this

R

dav of May, 1980.

WISCONSIN EMPLOYMENT RELATIONS COMMISSION

o Thoulleon

__4‘_/_ Lméd ¢

Morﬁfs §1avn()g~> airman

. -
-

"“Herman Torosidn, Commissioner

S

/
. /

Garv ovelll, ‘Commissioner
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APPENDIX A

NOTICE TO ALL EMPLOYES OF THF SHERIFF'S DEPARTMENT

Pursuant to an Order of the Wisconsin Emplovment Relations
Commission, and in order to effectuate the policies of the Wis-
consin Municipal Employment Relations Act, I hereby notify em-—
ployes of the Sheriff's Department of Chippewa County that:

1. I WILL Cease and Desist from revoking the deputy status
of any of the emploves of the Sheriff's Department of Chippewa
County in reprisal for exercising their right to file grievances
alleging violations of the collective bargaining agreement existing
between General Teamsters Union Local 662 and Chippewa County,
covering the wages, hours and working conditions of employes em-
ployed in the Sheriff's Department of Chippewa County, or in anvy
other like or related manner interfering with, restraining, coercing,
or discriminating against, any employes in the exercise of their
right to self-organization, to form labor organizations, to join
or assist said General Teamsters Local Union NMo. 662, or any
other labor organization, and to engage in other concerted activi-
ties for the purvpose of collective bargaininag or other mutual aid
or protection. or to refrain from any or all such activities.

2. I WILL IMMEDIATELY REINSTATE the deputy status of Robert
Wanish and Donald Prince and permit them to complete the law en--
forcement training program which was interrupted by the unlawful
revocation of their deputv status.

By

Sheriff, Chippewa County ~

THIS NOTICE MUST BE POSTED FOR A PERIOD OF SIXTY (60) DAYS AND
MUST NOT EE ALTERED, DEFACED OR COVERED BY ANY OTHER MATERIAL.
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CHIPPEWA COUNTY and WESLEY A. PEDERSON, Case LXXIV, Decision No. 17328-B

MEMORANDUM ACCOMPANYING
FINDINGS OF EACT,
CONCLUCIONQ or LAW AND ORDER

The Pleadings

In its complaint, the Union alleged that the County through
the acts of the Sheriff, a supervisor of the County, interfered,
restrained and coerced Wanish and Prince, municipal emploves, hv
revoking their deputy status in retaliation of their filing
grievances, and thereby discouraged membershin in a labor organiza-
tion by discrimination in regard to terms and conditions of em-
ployment, and further by refusing to bargain with the Union, all
in violation of Sec. 111.70(3)(a)l, 3. 4, and 5 of the Municipal
Employment Relations Act.

In its answer, filed October 24, 1979, the Countvy denied that
it had committed any prohibited nractices, and further alleged
affirmative defenses relating to the powers and authority of
Sheriffs under Chapter 59, Wis. Stats. The County would have the
Commission dismiss the complaint.

On Movember 14, 1979, during the first day of the hearing
herein, the Union orally amended the complaint to include the
Sheriff as a separate Respondent, and, further, the Union alleged
that the acts committed by the Sheriff constituted a violation
of Sec. 111.70(3) (c) of MERA.

The Sheriff filed an answer prior to the second day of
hearing, wherein he denied that Wanish and Prince were municipal
employes. and alleged that the Sheriff is not a municiral emplover,
that his activity involved was not in the interest of the County,
that he was not bound by the terms of the collective bargaining
agreement between the Union and the County, and that as an elec-
tive Sheriff his actions were protected hy Art. VI, Sec. 4 of
the Wisconsin Constitution.

The Material Facts

The material facts are not disputed and they are set forth
in the Findinas of Fact.

The Position of the Union

The Union contends that the Sheriff is a "person" within the
meaning of Sec, 111.70(3) (c) of MERA, and that he is also a "super-
visor exercising the full panoply of powers set forth" in Sec.
111.70(1) (o) of the Act. It further argues that Wanish and Prince
are "municipal employes, in that they are employed by the County
not in a supervisory, confidential. managerial or executive status;
the fact that they had deputy status does not deprive them of such
employe status, and that Wanish and Prince are entitled to the full
protection of MERA. Therefore, the Union continues, said emploves
were interfered with, and restrained and discriminated against
because of the exercise of their right to file grievances. The
Union further contends that the Sheriff's acknowledgement that the
return of deputy status is conditioned on good behavior, including
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no further filing of grievances, indicates a continuation of such
prohibited activity involving employe exercise of statutory and
contractual rights. The Union also claims that the activitv of
the Sheriff indicates a refusal to nrocess the arievances involved,
constituting a violation of Sec. 111.70(3) (a)4. The Union would
also have the Commission conclude that the "discipline" of Wanish
and Prince, for the filing of grievances, constituted a violation
of the collective bargaining agreement existing between the Union
and the County, and therefore constituted a nrohibited nractice

in violation of Sec. 111.70(3)(a) 5, MERA,

With respect to the issue as to whether the Sheriff's rowers
are limited by the collective bargaining agreement, the Union
argues that the Sheriff is so limited, citinq our Supreme Court's
decision in Clty of Glendale 1/ and an opinion of the Attorney
General 2/ in support of such modification of the Sheriff's powers
set forth in Chap. 59, Wis. Stats. The Union further contends
that neither MERA, nor the collective bargaining agreement, are
in such conflict with the constitutional authority of the Sheriff
which would result in voiding the application of either MFRA or
the terms of the collective bargaining agreement involved herein,
and in support of such argument the Union cites State ex-rel
Milwaukee County v. Buech. 3/ T

The Position of the County

The County contends that the power vested in the Sheriff by
the Wisconsin Constitution and Chanter 59, Wis. Stats., when in
arparent conflict with the provisions of MERA, must prevail over
MERA, and thus the Sheriff has an unfettered right, at least in
the absence of a Civil Service ordinance in the County, to aonoint
and remove any of his deputies at will. Although not directly in
point, the County cites a number of our Sunreme Court cases relating
to conflicting statutory provisions, to the effect that where there
is a conflict between a srecific and a general statute, the sveci-
fic statute qoverns. In that regard, it argues that the powers
vested in the Sheriff in Chapter 59 are specific, and have not
been repealed by the provisions of MERA. The County, in its brief,
did not address issues as to whether the Sheriff was the agent
of the County under MERA, or whether the Sheriff was a managerial
or supervisory employe of the County within the meaning of MERA.

The Position of the Sheriff

In his brief, for the most part, the Sheriff makes the same
arguments as the County. He also contends that Wanish and Prince,
as deputies, are not “municipal employes®, but "officers", and
therefore not entitled to MERA protections. Therefore the Sheriff
contends that he has the right to revoke their deputy status, even
though ¥anish and Prince may have MERA rights as "jailors".

1/ GClendale Professional Policemen's Assn. v. Citv of Glendale,
' 83 Wis. 2d 90 (1973).

2/ 63 OAG 147 (1974).

3/ 171 wis. 474.

--8- Mo. 17328-n



NDISCUSSION

e A — o ——

The Revocation of Deputy Status

There is no issue as to the reason, at least in part, as to
why the Sheriff revoked the deputy status of Wanish and Prince.
In his testimony the Sheriff admitted that he revoked said author-
ization partly for the reason that Wanish and Prince had filed
grievances. Said motivation was revealed in his following testi-
mony: 4/

0 Can you tell me why vou took the deputy cards
for Mr. Prince and Mr. Wanish?

A It was - It was a disciplinary action on my part,
because I thought in my own opinion that the arievance
that they filed was unjust.

0 Was your withdrawal of the deputy cards hased solely
upon the filing of grievances or other matters?

A On the past acts of these two peonle.

0 Was this more or less the straw that broke the

camel's back?
A That is correct.

¥With respect to returning the deputy status to'Wanish and
Prince, the Sheriff testified as follows: 5/

¢ Now vou indicated that you would give the--
you would consider giving the deputy cards
back if thev straightened up and don't foul
up any more. If Mr. Prince or Mr. Wanish
were to file another grievance before vou
give back the deputy card, will that affect
your decision whether or not to give bhack
the deouty card?

A Not if it's a legitimate grievance.

0 But if you don't consider it a legitimate
grievance, it might affect vour decision?

A It may and it may not.

0 It may be cause for not giving hack the deputy
cards?

A Yes.

Further, there is no doubt that the revocation of such deputy
status prevented both Wanish and Prince from further attending
the law enforcement training school, a benefit permitted them,
as deputies, nursuant to Article XX of the collective bhargaining
agreement covering their wages, hours and conditions of employment.

4/ Transcript, p. 104, Vol II.

5/ Transcript, pps. 106 and 107, Vol. II.
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Thus we are satisfied that if Wanish and Prince. as denuties.
are municinal employes under the Municipal Fmplovment Relations
Act (MERP) . such activity bv the Sheriff, if the latter is subject
to the provisions cof MERPA. would constitute conduct constituting
acts of discrimination, interference, restraint and coercion in
violation of Secs. 111.70(3)(a)3 and 1 of MERA.

The Municipal Fmplove Status of Vanish and Prince

As deputies, or as is any emplove in the Sheriff's Department
not having the power of arrest, Wanish and Prince are paid hbv
the Countvy for the proper dispatch of the County's business for
which the employment of Wanish and Prince were necessary. The
legislature has recoqnlzed that deruty sheriffs are county emploves,
as reflected in various provisions of MIRA, especially those re-
lating to interest arbitration in fec. 111.77. The County herein
has so recognized such a status when it negotiated a collective
bargaining aqreement with the Union covering the wages, hours and
workina conditions of the deputies and other emploves in the
Cheriff's department in its emnrlov. Therefore, we conclude that
deruties, as well as other emnloves in the Sheriff's Department,
are not emploved by the Sheriff to the exclusion of the Countv,
but thev are, in fact and law. emploves of the Countvy.

The Status of the Sheriff

¥hile the Sheriff is elected, he serves the County, and is
nraid bv the Countv. The Sheriff is resvonsible for the oneration
of the Sheriff's Devartment, and in that regard the Sheriff is not
onlv a managerial emplove. hut also a supervisor in his relationship
to the remaining emnloves in his derartment. Contrary to the nosi-
tions taken bv Counsel herein, we conclude that the Sheriff is an
agent of the Pountv and that he is responsible for activity pro-
hikited hy MERA, not a “verson® within the meaninag of Sec. 111.79(3) (c)
of MERA, but as an agent of the Countv in his relatlonship to all
the employes in his department.

Requlatlon of Sheriff's App}y;t}eg_by_MFRA

The County and Sheriff arque that the powers granted to Sheriffs
by the Wisconsin Constitution 6/ cannot be limited by MERA. ‘The
Sheriff is a constitutional officer and derives his powers and
duties from the same source that the County Board derives its powers,
the 1eclslature, and in nerformance of his statutorv functions the
Sheriff is not subject to regulation of a legislative nature by
the County Board in absence of some state statute conferrring such
power upon the County Board. 7/ Cur Supreme Court in State ex- -rel
Milwaukee Countv v. Buech has said T ‘

. - . While at common law the sheriff possessed

the power to aproint deputies, it was not a power

or authority that gave character and distinction

to the office. Many other officers as well as

sheriffs possessed the power. It was more in the

nature of a general power possessed bv all offi -

cers to a more or less extent and was not peculiar

to the office of sheriff. It should not he held,

in our judgment. that the constitution prohibits

any legislative change in the vowers, duties,

6/ rrticle VI. Section 4.

7/ 29 Op. Atty. Gen. 482 (1940).

~10-- No. 17328-B



function, and liabilities of a sheriff as they
existed at common law. If that were true, a con-
stitutional amendment would be necessarv in order
to change the duties of sheriffs in the slightest
degree and, in this respect, "the state would

he stretched on a hed of Procrustes’. 8/

It is therefore clear that a sheriff's right to appoint and
remove deputies may be altered, at least to some degree, by legis-
lative changes. We are also confronted with Sec. 59.21(4). Wis.
Stats., which provides, in pertinent part, as follows:

A person avpointed under-sheriff or devputv for a
recular term or to fill a vacancy or otherwise
shall hold office during the pleasure of the sheriff.

A limitation on such powers of sheriffs was recognized by our
Supreme Court in the Buech case, in holding a then existing state
statute pertaining to civil service, which also covered deputy
sheriffs, to be constitutional. 9/ It is also well established in
this state that the provisions of MERA, if possible, should be
harmonized with other statues so that the provisions of MERA may
be given effect. 10/

We are satisfied that since MERA protects the right of deputy
sheriffs in this State to engage in lawful concerted activities,
without discrimination and without threats of reprisals to dis-
courage them from exercising such rights, and that such protection
is not in any way limited by either Art. VI, Sec. 4 of the Wisconsin
Constitution or any statute relating to the employment of sheriff's
deputies.

Thus we are satisfied that the Sheriff, as a supervisory em-
ploye of the County, and because of such relationship, the County,
have committed nrohibited practices with resmect to the revocation
of the deputv status of Wanish and Prince.

8/ 171 wis. 474 (1920).
9/ Sec..16.43, Wis. Stats., 1919.
10/ Muskego-Norway School Dist. No. 9 v. WERB, 35 Wis. 2nd 540

(1967) " Glendale Professional Policemen's Assn. v. Glendale,
83 wis. 2nd 90 (April, 1978).
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The Mlleged Violations of the Collective Bargaining Agreement
The Union's allegations, that prohibited practices were also
committed with respect to the Respondent's failure to process the
grievances filed by Wanish and Prince, and further by refusing to
proceed to arbitration on the “discipline" of said two emplovyes,
are matters concerned with procedures established by the Union and
the County in their collective bargaining agreement. Since such
allegations concern claimed “contractual subjects". such matters
would proverly be remedied by contractual arbitration and there-
fore the Commission will not exercise its jurisdiction to determine
whether the collective bargaining agreement has been violated.

Dated at Madison, Wisconsin this \@ day of May, 1980.

WISCONSIN EMPLOYMENT PELATIONS COMMISSION

Herhan Torosian, Commissioner

7 .//.
4 7 LZ»(L(A

7 N U v A e
éarytgz Covelli, Commissioner

enw
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