
BEFOX THE ?7ISCO~JSI~~ EXJ?LOY?iEi;iT PZLATIOX CCXiISSION 

_-------------------- 
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In the Matter of the Petition of : 
: 

DEEX'IZLD ZDUCATION ASSOCIATIO1J : 
: 

Requesting a Declaratory Ruling : 
Pursuant to Sec. 111.70(4)(b), Stats., : 
Involving a Dispute Between : 
Said Petitioner and : 

Case VI 
No. 23671 DR(+;OJ3 
Decision Xo. - 

z 
DEERFIELD COHXJi~ITY SCSOOL DISTRICT : 

Appearances: 
tk. Bruce Meredith, Staff Counsel and .Mr. Michael L. Stall, Staff 
-COunsel, on behalf of Deerfield E EZatlon. 
blulcahy & Wherry, S.C., Attorneys at Law, by Xr. David Shaw, on VW- 

behalf of Deerfield Community School Disxct. 
Isalcsen; Lathrop, Es&, Hart & Clark, Attorneys at Law, by >& 

Gerald C. Kopps, filing an azticus curiae brief on behalf of 
the Wisconsin Association of School Boards. 

Lawton b Cates, Attorneys at Law, by Xr. P&chard V. Gra>rlow, 
filing an amicus curiae brief onbehnof?isconsin Council 
of County and llunicipal Employees, District Council 4&, AFSCiZE, 
Professional Fire Fighters of Wisconsin, rrJisconsin Professional 
Police Association, and Kisconsin County Police Association. 

DECI.$&\TORY RULIXG 

Deerfield Education Association having filet a petition, and an 
amended petition, with the Wisconsin Employment Relations Commission re- 
questing the Commission to issue a declaratory ruling, pursuant to Sec. 
111.70(4)(b) of the Municipal Employment Relations Act, with respect to 
whether two proposals, contained in a tenative final offer submitted by 
the Daerfield Comr\unity School District in a mediation-arbitration pro- 
ceeding involving said District and said Association, related to manG:tory 
subjects of collective bargaining: and the parties having waived hearing 
in the matter and having executed and filed a stipulation of facts 
material to the issues herein; and thereafter the parties, as well as 
the Wisconsin Association of School Boards, Wisconsin Council (AFSCX), 
District Council 43 (~AFSCE),.Professional Firefighters of Wisconsin, 
Wisconsin Professional Police Association, and Wisconsin County Police 
Association, having filed briefs in the matter; and the Corzlission, 
being fully advised in the pretises, makes and issues tile following 

FINDIXGS OF FACT 

1. That Deerfield Education Association, hereinafter referred to 
as the kssociation, is a labor organization and has its offices at Deerfie 
'iiisconsin. 

2. That Deerfield Community School District, hereinafter referred 
to as the District, operates a school system in and about Deerfield, 
k'lisconsin. 

3. That at all times material herein the Association has been, 
and is, the recognized collective bargaining representative of teacher? 
in the employ of the District; and that in said relationship the Associatj 
and the District were parties to a collective bargaining agreement COV-. 
ering the wages, hours and conditions of employment affecting said 
teachers for the term August 1, 1377 to July 31, 1978; and*that agree- 
ment contained among its terms the following material herein: 
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Article IX 
Terms of Agreement 

. . . 

c. The teachers waive the right to further bargaining 
during the terms of the agreexnt with res:>ect to ~YY 
subject or material whether or not referreL to or 
covered in this agreement. The District assumes with 
confidence that its bargaining obligations have been 
fulfilled and that the District will not incur any 
contractual obligations, monetary or otherwise, for 
the term of this agreement. 

4. That during the spring of 1378 the parties engaged in collective 
bargaining for a successor collective bargaining agreement to become 
effective upon the termination of the existing agreement: that in said 
negotiations the District proposed that the net? agreeement again include 
para C. of Cuticle IX: and that the Association, during said negotiations 
contended tiat said proposal related to a permissive, rather than a man- 
datory, subject of bargaining. 

5. That also during the negotiations in the spring of 1978 the 
Association proposed that the new collective bargaining agreement contain 
a "fair-share" agreement-as follows: 

f A. All employes in the bargaining unit shall be re- 
quired to pay, as provided in this Article, their 
fair share of the costs of representation by the 
Association. No employe shail be required t:1=; foin 
tile Association, but membership in the Association 
shall be available to all em~loyes who apply, con- 
sistent with the Association's constitution and 
by-laws. 

E. Effective thirty' (30) days after the date of 
initial employment of a teacher or .thirty (30) ,. 
days after the opening of school in the fall 
semester, the District shall deduct from the 
monthly earnings of all empzoyes in the collective 
bargaining unit, except exempt employes, their 
fair share of the costs of representation by the 
Association, as provided in Section 111.7G(l)(h), 
Kis. Stats. and as certified to the District by 
the Association, and pay said amount to the treasurer 
of the Association on or before the end of the-month 
following the month which such deduction was made. 
The District will provide the Association With a 
list of employes from whom deductions are made . 
with each monthly remittance to the Association. 

1. For the purposes of this Article, exempt 
employes are those em?loyes who are members 
of the Association a& whose dues are deducted 
and remitted to tile kssocation by tile District 
pursuant to Article (Dues Deduction) (or 
paid to the Association in some otner manner 
authorized by tire Association.) The Associ- 
ation shall notify the District of those 
emgloyes w110 are e::emgt frol,l the provisions 
of this Article (by the first day of Septerker 
of each year), and shall notify tk District 
of any cLangas in its membership affectins 
the operation of Lie provisions of tiiis 
Article thirty (30) days bsfore the effective 
dats of such change. 
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2. The Association shall notify tile District of 
L!?e amount certified by tile Association to be 
the fair share of tile costs of representation 
by the rAssociation, referred to above, (two 
weeks prior to any required fair share de- 
duction.) 

c. The Association agrees to certifli to the District 
only such fair share costs as are allowi by law, 
and further agrees to abide by the decisions of 
the Wisconsin ~~mployment slations Coxission 
and/or courts of competent jurisdiction in this 
regard. The Association agrees to inform the 
District of any change in this regard. The 
Association agrees to inform the District of 
any change in the amount of such fair share 
costs thirty (30) days before the effective 
date of the change. 

D. The Association shall provide employyes who are 
not members of the Association with an internal 
mechanism within the Association which will 
allow those employe 3 to challenge the fair share 
amount certified by the Association as the costs 
of representation and to receive, where ap?ropri- 
ate, a rebate of any monies determined to have 
been improperly collected by the Association. 

The Association does hereby indemnify and shall 
save the District harmless against any claims, 
demands, suits, or other forms of li,*ility, in- 
cluding court costs, Uat shall arise out of or 
by reason of action taken or not taken by the 
District, which District action or non-action 
is in complaince (sic) With the provisions of 
this Article, and in reliance on any list of 
certificates which have been furnished to the 
District pursuant to this Article; provided, 
that the defense of any such claiias, demands, ' 
suits or other forms of liability shall be under 
the control of the Association and its attorneys. 

The operation of this fair share agreement'shall 
not preclude the District from participating at 
its own expense in any action to which this clause 
applies, provided the District does not take a 
position contrary to the position of the Associ- 
ation in defense of this fair share agreement. 

6. That the parties, having been unable to reach an accord in 
their collective,bargaining, on or about August 2, 1978 jointly filed a 
petition with the'wisconsin Employment Relations Commission, requesting 
that the Commission initiate a mediation-arbitration proceeding to re- 
solve their alleged impasse in collective bargaining; that during the 
course of the investigation on said petition by the Commission's 
Investigator, the District in a meeting on October 9, 1978, proposed 
that ttio n:w agreement contain the following provision relating to 
"fair-share": 

Fair Share 

The Deerfield Education Association, as the exclusive 
representative of all the employees in the bargaining 
unit, will represent all such employees, association 
and non-association, fairly and equally, and all 
employees in the unit will be required to pay, as 
provided, in this article, their fair share of the 
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costs of representation by the Association. NO 

employee shall be rec_uired to join this Association, 
but membership in the Association shall be made avail- 
able to all eligible emplovees who aptly consistent 
with the Association Constitution and- by-laws. IJO 
eagloiree shall be denied Association because of race, 
creed, color, sex, handicap or age. 

Cm?loyees who were not members of the Association 
during the 1477-72 year shall not now or hereafter 
be required to pay a fair share fee of any nature 
under any conditions. 

Employees new to the District in the fall of 1978 and 
returnlnq employees who were members of t-he Assocratlon 
Currnq tne.1977076 year have the optron of joanLng tne 
Association or of being assessed a fair share equal to 
S5G.00 if they elect not to join the Association. The 
dues check-off procedure may be used to enact either 
decision. The Association's Treasurer shall certify a 
list of dues deductions and fair share deductions to 
the District by September 10th. (Emphasis added.) 

The Association shall indemnify and save the District 
harmless against any and all claims, demands, suits, 
orders, judgements, or other forms of liability that 
shall arise out of or by reason of action taken or not 
taken by the District under this article, including but 
not limited to damages, costs as well as reasonable 
attorney fees. 

7. That the Association has certified that the amount of dues 
uniformly required of each of its members totals $200.00 for the school 
year 1976-1979. 

8. That prior to the close o f the investigation in the mediation- 
arbitration proceeding, and on 'October 22, 1978, the Association filed 
the instant petition for declaratory ruling, wherein it contended that 
the District's proposal with respect to waiver of bargaining, as&-re- 
fleeted in its proposed Section C of Article IX, and its proposal that 
"fair-share" assessment be limited to tile sum of $50.00 per year to 
teachers who chose not to become members of the Association constitute 
proposals relating to permissive, rather than to mandatory, subjects of 
bargaining. 

9. That, following tie filing of the instant petition, the District, 
over the objection of the association , was permitteir to amend its pro- 
posal relating to waiver of bargaining as follows: 

Section C. The District and the Union, for the life 
of this Agreement, eacil voluntarily and unqualifiedly 
waive the right, and each agrees Cat the otaer shall 
not be obligated to bargain collectively witi respect 
to: (1) any subject or matter specifically referred 
to or covered in t??is Agreement; (2) subjects or 
matters that arose as a result of tile parties' proposals 
during bargaining, but which were not agreed to; (3) 
other subjects or matters relating to wacxs, hours or 
concAtions of ex2lolT.eat 2vei-i tiiOLi5;l sucL1 s.+%Ject or 
iLatter may not have been wlth%n tne kirc;ile&e ail con- 
ter:blation of either or ootl of ti.lE partlea at tile tr;..e 
that they ne$otizteG or siqneo tills Agreei.ent. (im2hasis 
ad&C) 

', 10. That following t:le receipt of such ameni;oG prozosai tile Associ- 
ation .has advised tile Commission that it is cnallenging subsection (3) 
of said pro'rjosal, contending Cat it relates to a pr?Zl;iSsivE, ratiler than 

t a can6atO:j~ stiject of bargaining. 
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Upon the basis of the hove and forgoing Findings of Fact, the Com- 
mission makes and issues the following 

COIXLUSIOXS OF LAV? 

1. That the proposal of the District that the "fair-share" contri- 
butions from non-members of the Association be a sum less than "t!leir 
proportionate share of 
contract 

the cost of collective bargaining process and 
administration measured by tile amount of dues uniformly re- 

quired of all members” relates to a non-mandatory subject of bargaining 
within the meaning of Sec. 
Relations Act. 

111.70(l) (d) of the Municipal Employrient 

2. That the District's blanket waiver of bargaining proposal in 
issue herein, namely subpara C. (3) of Article IX, relates to a peni;iS- 
sive rather than a mandatory subject 0 f bargaining within the meaning 
of Sec. 111.70(l) (d) of the Municipal Employment Relations Act. 

Upon the basis of the above and foregoing Findings of Fact and 
Conclusions of Law, the Commission makes and issues the foliowing 

DXIAP'TORY RLrLIZG 

The Association has no duty to bargain with respect to "fair-share" 
and blanket waiver proposals submitted by the District. 

Given under our hand and seal at the 
City of Madison, Wisconsin this 19th 
day of December, 1979. 

WISCOXSIi4 EXPLOYX;;T RIXATIOBS CO~i;IISSIO~I 

.&-y4q&y 
Gary i. Covelli, Conxiasioner 

-5- 

/ 

17503 



. 
_I,. 

:. 
.;\ 

.\ . ..T’ 
1. .\ 

DT,CF!!ILLD COI+XU:WJYY SCHOOL DISTRICT VI Decision X0. 17503 

t 

~~4ORXIDU:I ACCOXPAXYIXG FI1?9IXGS OF FACT, COXCLUSIOI:S OF LAk: 
AX;) DCCLARATORS RULElG 

During the course of a mediation-arbitration investigation, and 
prior to tSe close of said investigation, the Association initiated the 
instant proceeding, wherein it requested the Commission to issue a De-. 
claratory Ruling as to whether two proposals submitted by the District, 
with the intent that said proposals be included in the District's final 
offer for the purposes of mediation-arbitration, related to mandatory 
subjects of collective bargaining. 

The Proposal Relating to "Fair-Share" 

T-he Association contends that the District's proposal relates to a 
non-midatory stiject of collective bargaining, in that it seeks to esta- 
blish a "fair-share" payment which is less than provided in the pertinen., 
statutory provision, which is contrary to the sum of money which is re- 
quired to be deducted by that provision. The Association also contends 
that "bargaining over the amount of fair share deductions will interfere 
substantially with productive collective bargaining". The briefs amicus 
filed by other labor organizations support the position of tile Association, 
as well as contending that the proposal constitutes an attempt to inter- 
fere with the internal affairs of the Association. . 

' The District asserts that "fair-share" provisions constitute mandatory' 
subjects of bargaining, and "since the dollar amount to be deducted is an 
integral component of fair-share, it too must be considered to be a manda- 
tory subject of bargaining". It also argues that Sec. 111.70(1)(h), the 
provision relating to "fair-share" agreements, does not preclude parties 
from bargaining with respect to a11 amount wilich is less than the actual 
pro rata share of the Association's cost of collective bargaining and 
contract administration. The District, in response to the assertion of 
the Association that the sum of $50.00, set forth in the District's 
proposal, was arbitrarily arrived at, the District sets forth that its 
negotiating team reviewed the history of the bargaining unit in order 
to determine as best as possible what the cost of bargaining and adminis- 
tering the collective bargaining agreement would be per unit member. In 
arriving at the Fifty Dollar amount, the Respondent considered the followir 
that essentially only one grievance had been filed in the past; that the 
District has t-yped, duplicated and distributed the collective bargaining 
agreements; and that to the Respondent's knowledge the only costs involved 
were those incurred in negotiating the agreement, and finally, that Respon- 
dent's Board felt that at least sane of the costs incurred by the Deerfieli 
Education Association included political campaign contributions, monies 
for social gatherings and a "Sunshine Fund," and that such costs should not 
be included in the amount determined to be a "fair share". 

The Wisconsin Association of School Boards, in its amicus curiae brief 
supports the position of the District. 

DISCUSSIO!? 

Sec. 111.70(l)(h) of the Municipal Employment Relations Act defines 
the term "fair-share agreement" as follows: 

"Fair share agreement" means an agreement between 
a municipal employer and a labor organization under 
which all or any of the ezployes i:l tile collective 
bargaining unit are required to pay their progort- 
ionate share of the cost of the collective bargaining 
process and contrac t administration measured *by the 
amount of dues uniformly required of all merbcrs. 
Such an agreerient s'nall containei a provison requiring 
the employer to deduct the ar:iunt of dues as certified 
by the labor organization from the earnings of the 
employes affected by said agreement an& to pay the 
amount so deducted to the labor organization. 
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Ne do not construe the District's argument that the sum of $50.00 
contained in its "fair-share" proposal was not arbitrarily arrived at 
as constituting a claim that said sum constitutes the cost of collective 
bargaining and contract administration, for the simple reason that no 
evidence material to a determination thereof has been adduced in this 
proceeding. It is apparent to the Commission that the District is 
predicating its position on the claim tAa& L the statutory provision 
involved does not require that the full pro rata share of the cost of col- 
lective bargaining and contract atilinistration need be deducted under 
a "fair-share" provision. 

Further neither party herein is contending that a "fair-share" 
proposal, if otherwise valid, does not relate to a mandatory subject 
of bargaining. In fact, the Commission nas so previously held. &/ 

The statutory provision: (1) identifies the emzloyes who may be 
properly covered by a "fair-share agreement"; (2) contains a requirement 
that the en?loyes covered by such an agreement pay their porportionate 
share of the cost of the collective bargaining process and contract aci- 
ministration measured by tne amount o f dues uniformly required of all 
members; and (3) establishes tile manner in which the amount is obtained 
from tile employes covered, as well as the manner for obtaining of same 
by tile bargaining representative. The plain reading of the provison 
permits less than "all"*of the employes in the unit to be covered by a 
"fair-share agreement". As a matter of fact the parties herein have 
recognized such an intent, inasmuch as the District, as part of its 
proposal on "fair-share" does not propose that it cover all employes 
in the unit, and the Association has not claimed IAat such proposed 
coverage is impermissible. On the other hand tile provision is specific 
as to the sums of money to be deducted pursuant to a "fair-share agree- 
ment", that being the proportionate share of the cost of the collective 
bargaining process and contract administration measured by t;le amount of 
dues uniformly required of all mercbers. 2/ 

Had the legislature‘intended that an amount less than such cost as 
measured by the cost of collective bargaining and contract administration 
could be properly deducted from employes' earnings as "fair-share" con- 
tributions, the legislature could have expressed itself as it did with 
respect to the scope of coverage of "fair-share agreements". In effect 
the District would have the Commission determine that the provision involv 
permits "fair-share" deductions up to and-including the amount of dues 
paid by employes who voluntarily become members of the Association. 2a/ 
We interpret the provision to read otherwise. Such an interpretationdoes 
not bar a moceeding before the Commission, if in fact there arises a 
good faith issue as to whether any portion of the dues of an employe 
organization, where there exists a "fair-share agreement", is utilized 
for purposes other than the cost of ti?e collective bargaining process and 
contract administration. 

-------o--------o--------- 

Y Town of Allouez (Fire Dept.). (15022-D) l/77 

21 The Commission notes that the question posed in tile instant case is 
one which is different from the one decided by the Wisconsin Sucrexe 
Court in Erowne v. Milwaukee 3oard of School Directors 83 isis. 2d 31c 
(1978). The Court in Erowne held tiat Section 111.70(1)(h) Stats., 
required that a fair share agreement could only cover the cost of tilt 
collective bargaining process and contract aLministration and tnat a: 
a result, any agreement which e::ccedei; such costs was ix?roper. . aut, 
in so ruling, the Court did not rule on the issue poseti herein - 
whether an employer could lawfully insist upoil barcjaiaing a fair- 
share proposal which establishes an amount which may be less than tilr 

cost Of collective bargaining and contract administration. 

&/ Provided such cos t does not exceed the cost of bargaining and 
administration. 
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The Contested Proposal Relating to the Kaiver of Bargaining 

The Association contends that the District's proposal, set forth in 
subsection C. of Article XX, relates to a permissive subject of bargaining 
in that the proposal: (1) does not primarily relate to wages, hours, or 
conditions of ezploynent; (2) elkinates the Association's statutory role 
as the exclusive bargaining representative; an2 (3) contravenes public 
policy. T'ne eaploye organizations w!licia filed a brief azicus support 
such contentions, and further aver that such a propose6 waiver is invalid 
since it would not be voluntarily agreed to by the Association. 

The District, as well as the Wisconsin School Eoard Association, 
argues that the proposal does relate to wages, hours and conditions of 
exploynezit, and further that it is analagous to a managerent rights clause, 
which relates to a mandatory subject of bargaining. The District contends 
that the purpose of the proposal is to "maintain the status quo as to 
those matters during the term of the agreement, thereby promoting labor 
peace anti stability", and further that the provision "will deprive both 
parties 0E the privilege of proposing additions to the written agreement 
during its life". 

DISCUSSION 

Vith rcs>ect to the latter assertion, we cannot agree with the 
District's view that its proposal merely freezes the status quo established 
by the terms of the collective bargaining agreement. In fact it would 
permit the District to unilaterally implement matters affecting wages, 
hours and conriitions of erqlovent which were not covered by tSe existing 
collective bargaining agreement, or which did not relate to matters which 
had arisen in proposals made during negotiations leading to the collective 
bargaining agreeiaent involved. 

Contrary to the view of the Association, it is clear that the pro- 
posal in issue covers "subjects or matters relating to wages, hours or 
conditions of erlployment". Said subjects or matters right very well 
primarily affect wages, hours or working conditions, or ntight only have 
an impact thereon, and thus intthe absence of a waiver provison the 
District would have a statutory duty to bargain with the Association. 

In Hisconsin Federation of Teachers vs. State of Kisconsin,'2/ 
wherein the CommAssion was called u?on to mte-ret a waver provison 
almost identical to the proposal involved-herein, we stated: 

Dlanket waivers of the duty to bargain, generally have been 
construed restrictively in refusal to bargain cases, and 
waiver has been found only where an examination into the 
background shows that the union clearly and unmistakably 
waived its interest in the matter. The reason for not 
giving blanket waivers an expansive construction, as 
though these were mere contract interpretation cases, is 
that the origin of the duty to bargain is statutory, not 
contractual. . . . ;4oreover, the legislature has found 
as a fact that collective bargaining is an essential 
ingredient for labor peace. Consequently, in view of 
the public interest and the statutory nature of the duty 
to bargain, the rule has evolved that waiver of the duty 
to bargain can be found only on evidence which is clear 
and unmistakable. (footnote citations omitted.) 

Vie conclude that subsections (1) and (2) of the waiver of bargaining 
proposal are not inconsistent with public policy and.therefore would con- 
stitute effective waivers. Lowever, the same cannot be said with rcgaru 

1 Y (13017-D) S/77 
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to subsection (3), since by said proposed provision the District is re- 
questing the Association to waive bargaining on matters affecting wages, 
hours and working conGitions, which "may not have been within the know- 
ledge and contemplation of either or both of 
they negotiated or siped this Agree3eut." 

tile parties at tile time that 
The plain reading of such a 

provision would include matters with respect to w;lich there existed no 
iota of evidence relating to a possible waiver of barGaining. Furthernlore 
as we said in the State of Visconsin case, at page 5, suc:~ blanket waivers 
may only be given such effec'- 
rounding circumstances 

C. as t;ie negotiating 1iistor;r and other sur- 

only when its 
SOem to make appropriate in a given case and then 

law. 
application is not repugnant to the basic policies 02 tile 

For tiiese reasons we conclude that the procosed blanket waiver, as 
1::orded, while not prohibited in the sense that it would be violative of 
tile law, is a permissive rather than mandatory subject of bargaining. 
Furthemore, if the parties agree to include such bla&et waivers in 
their agreements they should be aware that they will only be given 
such effect as is consistent with public policy, 
all the facts ad circumstances in a given case. 

taking into consideration 
For esamy;le, only if 

it can be shown that the union knew or should have known that the employer 
intended to make SOiE change in wases, hours and working conditions and 
there were other facts in the case which supported the finciing of a clear 
and unmistakable waiver, would we find that such a waiver clause could 
be given effect in a given case. 

Dated at Madison, Wisconsin, this 19th day of December, 1979. 

WISCOLS IX E;.iPLOY""" +bi,T RiXATIOX CO&lISSIOI; 
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