STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

BROM COUNTY PROFESSI ONAL EMPLOYEES
(REQ STERED NURSES) LOCAL 1901E,
AFSCME, AFL-CI O
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I nvol vi ng Certain Enpl oyes of : No. 46052 ME-509
: Deci sion No. 17585-A
BROM COUNTY ( MENTAL HEALTH CENTER)

Appear ances:

M. Mchael J. WIlson, Staff Representative, Wsconsin Council 40,
AFL-C G 5 (Odana Court, Madison, W 53719-1169, appearing on
behal f of the Union.

M. John C Jacques, Assistant Corporation Counsel, Brown County, 305
East Walnut Street, P.O Box 23600, Geen Bay, W 54305-3600,
appearing on behal f of the County.

FI NDI NGS OF FACT, CONCLUSI ON OF LAW
AND ORDER CLARI FYI NG BARGAI NI NG UNI T

Brown County Professional Enployees (Registered Nurses) Local 1901E,
AFSCVE, AFL-CI O (herein the Union) filed a petition with the Wsconsin
Enpl oyment Rel ati ons Commi ssion on May 20, 1991, asking that five positions of
Nursing Supervisor be included in a bargaining unit of registered nurses
enmployed at the Brown County Mental Health Center. Exami ner Karen J.
Mawhi nney, a nenber of the Commi ssion's staff, scheduled a hearing for Cctober
14, 1991, which was postponed to Novenber 19, 1991. On Cctober 25, 1991, the
County filed with the Commi ssion a Mdtion to Disnmiss the petition. On Novenber
12, 1991, the Conmi ssion advised the County that it would not be ruling on the
Motion to Dismiss until after the Novenmber 19, 1991, hearing in the matter and
the conmpletion of post-hearing briefs. On November 13, 1991, Brown County
Crcuit Court Judge R chard G eenwood issued an alternative wit of prohibition
whi ch tenporarily prohibited the Conm ssion from taking further action on the
Union's petition. The Commission then noved to quash the alternative wit and
to dismss the County's petition for a wit of prohibition absolute. On May
12, 1992, Judge G eenwood quashed the alternative wit of prohibition and
di smssed the petition for a wit of prohibition absolute. The County appeal ed
that decision to the Court of Appeals, District 11, which affirmed Judge
G eenwood on Novenber 17, 1992. (Dec. No. 92-1538, unpublished).

Hearings in the matter were held on Septenber 17 and Novenber 2, 1992,
and on January 12, 1993, in Geen Bay, Wsconsin before Exam ner Mawhi nney.
The parties conpleted filing post-hearing briefs on My 24, 1993. The
Conmi ssion, being fully advised in the prem ses, nmakes and i ssues the follow ng
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FI NDI NGS OF FACT

1. Brown County Professional Enployees (Registered Nurses) Local 1901E,
AFSCVE, AFL-CI O, herein the Union, is a |abor organization with an address of 5
Odana Court, Madi son, Wsconsin 53719.

2. Brown County, herein the County, is a nunicipal enployer with a
mai |l i ng address of 305 East Walnut Street, Geen Bay, Wsconsin 54305. The
County operates a Mental Health Center located at 2900 St. Anthony Drive in
G een Bay.

3. The Union is the exclusive bargaining agent for a collective
bargai ning unit consisting of all regular full-time and all regular part-tine
prof essional registered nurses (RNs). The Union seeks through this proceeding
to accrete to that bargaining unit five positions of Nursing Supervisors. The
i ncunbents in those positions are Carol Glsdorf, Dawn Schaefer, Ann Eiler,
Edith Riegert, and D ane Pivonka. There are two other bargaining units at the
Heal th Center
-- one is a unit of nursing assistants, licensed practical nurses, (LPN s)
support staff, dietary, maintenance, housekeeping, and clerical enployes of
about 200 or nore, the other a professional unit of about 40 enployes such as
soci al workers, psychol ogists, therapists, and occupational therapists. There
are approximately 30 RNs in the unit at issue in this proceeding. The Nursing
Supervi sors have never been included in any bargaining unit.

4. The Executive Director of the Mental Health Center is Robert Cole.
The maj or components of the Health Center are: a psychiatric hospital (herein
called the hospital), a general nursing honme, a nursing facility for nentally
retarded persons (called ICFH/ MR or internediate care facility for the nentally
retarded), and a residential alcohol and drug abuse treatnent program The
Health Center is located on the outskirts of Geen Bay, and there are sone
other prograns in separate buildings in the downtown area of Green Bay, such as

the mental health out-patient clinic and related prograns. The hospital has
two units -- the Adult Psychiatric Unit, called Unit 7, and the Children's
Adol escent Unit, called Unit 1. Unit Manager for Unit 7 is Shirley G uender,
and Unit Manager for Unit 1 is Mary Broeckel. The general nursing home has
three treatnent units -- Units 2, 6 and 8. The 1 CH/ MR has three treatnent
units -- Units 3, 4 and 5. The nursing hone has four RN Coordinators which are
equivalent to Unit Managers in the hospital. The nursing home also has two

Unit Managers.

5. The hospital is licensed as a psychiatric hospital by the Wsconsin
Departrment of Health and Social Services, herein DHSS. DHSS enacts
adm ni strative rules under Ws. Adm Code, Sec. HSS 124. Sec. HSS 124.13
describes the responsibilities for providing nursing services to hospital
residents. Sec. HSS 124.13(1)(b) states:

The nursing service shall be directed by a registered
nurse with appropriate education and experience to
direct the service. A registered nurse wth
adm nistrative authority shall be designated to act in
the absence of the director of the nursing service.
Appropriate admnistrative staffing of the nursing
servi ce shall be provided on all shifts.

Sec. HSS 124.13(1)(c) states:

Staffing. 1. An adequate number of registered nurses
shall be on duty at all tinmes to neet the nursing care
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needs of the patients. There shall be qualified
supervisory personnel for each service or wunit to
ensure adequate patient care nanagenent.

2. The nunber of nursing personnel for al
patient care services of the hospital shall be
consistent with nursing care needs of the hospital's
patients.

3. The staffing pattern shall ensure the

availability of registered nurses to assess, plan,
i mpl ement and direct the nursing care for all patients
on a 24-hour basis.

Under DHSS s interpretations of the rules, registered nurses currently on duty
may fulfill both the "supervisory" and the "adm nistrative" responsibilities
noted above, and the official job titles of nurses assigned to these
responsibilities need not include the word "supervisor." The responsibilities
of the staff nurses nust be accurately reflected in the individual job
descriptions and hospital policies and procedures. DHSS views "supervisory
personnel " as soneone who would report back to managenent and be review ng and
observing all procedures to see that the adm nistrative rules are carried out
in a wunit or section of a hospital. Responsibilities for "supervisory
personnel " also include nonitoring staff perfornance, assigning staff to assure
adequate patient care, and intervening to protect patients from abuse. Under
DHSS's rules, "supervisory personnel”™ need not have the authority to
effectively recommend the hiring of enployes, the authority to lay off enpl oyes
or recall them from layoff, to pronote or reward enployes, or to adjust
grievances under a collective bargaining agreenent. DHSS requires that
"supervisory personnel” have sone disciplinary authority. If "supervisory
personnel " saw patient abuse, he/she would have to file an incident report but
woul d not be required under DHSS requirenents to have responsibilities beyond
such reporting. O her hospital personnel have the sane requirenent regarding
pati ent abuse. The County nust conply with the requirement to provide
"supervisory personnel" on site 24 hours a day, or it would receive a witten
notice of violation.

6. The County namintains job descriptions and perfornmance appraisals for
all enployes, and enployes are evaluated yearly. The following is the job
description of Nursing Supervisor
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BROWN COUNTY MENTAL HEALTH CENTER
DEPARTMENT OF NURSI NG

NURSI NG SUPERVI SOR
PGSI TI ON PURPGCSE:

Responsi bl e for providing supervision of total nursing
care for entire Mental Health Center on assigned shift,
functions as a nursing specialist, consul t ant,
educator, and resource person to the total needs of the
Mental Health Center.

POSI TI ON | N ORGANI ZATI ON:

Reports to: Assistant MNursing Services Adm nistrator-
Hospital . Receives clinical direction
from the Nursing Services Adnministrator in
t he Nursing Hone.

Supervises: Direct and indirect supervision of Brown
County Mental Health Center enployees on
assi gned shift.

RESPONSI BI LI TI ES:

The following responsibilities conprise the principal
functions of this job and shall not be considered a
detailed description of all the work that nmay be
required in this job:

1. Supervises nursing care that maintains a well-
functioning Center which neets local, state and
federal standards.

2. Screens and admits all clients to Brown County
Mental Health Center.

3. Di rects/supervises personnel during all nedical
and psychiatric energencies within the Center.

4. Assigns staff to provide adequate nursing
cover age.

5. Provi des direct assessnent, care, treatnent, and

nedi cation to clients as need ari ses.

6. Serves as a role nodel, consultant, educator,
and resource person for the nursing staff of
Brown County Mental Health Center.

7. Serves as the focal point for all questions and
tel ephone calls from within and outside the
facility.

8. Mai ntains continuity of care through appropriate
exchange of infornation.

9. Mai ntains responsibility for safe client care
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through the use of appropriate planning,
i npl enent ati on, and eval uation procedures.

10. Mai ntains the confidentiality of all client and
busi ness records, docunents, and information per
depart nent al st andar ds and St at e/ Feder al
Confidentiality Laws.

11. Provi des consul tative servi ces to al |
departnents and Brown County Mental Heal t h
Center, conmuni ty agenci es, and contract
counti es as needed.

12. Interprets and transmts admnistrative policies
and procedures, as necessary.

13. Mai ntains documentation in accordance wth
depart nent al and facility st andar ds and
requi renents of regul atory bodi es such as JCAHO

14. Est abl i shes and naintains cooperative, effective
working relationships with other departnents,
service  areas, and per sonnel within the
facility.

15. Assists Unit Manager s/ Uni t Coordinators in
conpleting job appraisals on appropriate staff.

16. Denonst r at es awar eness of Cent er and
depart nent al objectives and  priorities and
conplies with all applicable departnmental and

Center policies and procedures.

17. Conplies wth departnental Quality Assurance
standards and participation in Quality Assurance

noni toring.

18. Initiates disciplinary action according to
establ i shed policy and procedure.

19. Serves as adninistrative representative in the
absence of the Nursing Services Adnministrators
and Ment al Heal t h Center/Heal th Care
Adm ni strators during assigned shift.

20. | mpl enment s i n-service pr ogr ans for t he
Educat i onal Servi ces Depart ment, when

appropri ate.

21. Attends in-service training, departnental and
ot her conmttee neetings as required and
necessary to carry out the responsibilities of

t he j ob.

22. Assunes responsibility for professional growh
and devel opnent by attending conferences and
sem nars.

23. Per f or s addi ti onal job-rel at ed duties as

necessary within scope of job responsibilities.

AUTHORI TY:
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Provi des supervision of total nursing care for clients
on assigned shift. Serves as administrative
representative in the absence of admnistration;
disciplines in accordance with Center policies and
procedures.

KNOALEDCGE, SKILLS AND ABI LI TIES:

1. Know edge and understanding of general nursing
and psychiatric theory and practices including
those basic know edges related to nursing such
as biological, physical, social and nedical
sciences and their applications to the client
care prograns.

2. Ability to plan, or gani ze, i mpl ermrent and
eval uate total nursing care.

3. Ability to plan and direct the work activities
of the entire Mental Health Center/Health Care
Center nursing staff.

4. Ability to use initiative and good judgnent in
adapti ng, devising and eval uati ng procedures and
techniques on a day-to-day basis as well as in
emer gency situations.

5. Ability to maintain accurate records.

6. Ability to nmake decisions; ability to establish
and maintain effective working relationships
with all levels of personnel in all departnents
of the Mental Health Center/Health Care Center.

7. Ability to followoral and witten instructions.

8. Ability to establish and nmaintain effective

public and working rel ationshi ps.
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POSI TI ON QUALI FI CATI ONS:

Bachelor's degree in nursing from an accredited schoo
of nursing plus three (3) years of nursing experience,
at least one of which has been in a supervisory
capacity; nust be licensed by the Wsconsin State Board
of Nursing; or any conbination of education and
experience which provides the necessary know edge,
skills and abilities.

Approved: 6/1/89 Rober t Col e, Executive
Director Brown County Mental
Heal th Center

The following is the job description of an RN or staff nurse:
STAFF NURSE
CGeneral Description

Under general supervision of the Head or Supervisory
Nurse, is responsible for the coordination of nursing
services within assigned unit(s) of the Mntal Health
Center; in the absence of the Head Nurse, is
responsible for the direct or indirect nursing care of
the patients within assigned unit (s); does related
work as required.

Exanpl es of Duties

Assists in creating an atnosphere conducive to the
physi cal and nmental health of patients on assigned unit
(s); is responsible for the administration of patient
care treatments and nedications in accord wth
physicians orders and established nursing policies;
observes synptoms, case progress, and results of
nedi cations and treatnents; directs nursing assistants
and L.P.N's in patient care on assigned unit (s);
maintains clinical charts and patient reports; nmakes
unit rounds and attends staffing wth physicians,
recordi ng physi cian's observati ons and orders;
initiates enmergency neasures when needed; in the
absence of an L.P.N., nmay give nedications and perform
treatnents; may adnit patients to a unit in accordance
with established Center policies and procedures; keeps

informed and relates the basic illness of the
physically and nentally ill pati ent with new
devel opments and the current therapeutic measures for
t ot al pati ent care; participates in in-service

education prograns and other conmittee and staff
neetings as requested; utilizes all standard nedical
equi pment; perfornms sane duties as the Head Nurse in
hi s/ her absence.

Know edges, Skills and Abilities

Know edge and understandi ng of the term nol ogy, theory,
techni ques, and practices of professional nursing;
knowl edge of medicines and narcotics, along with their
effects, side actions and contraindications; know edge
of a variety of specialized equipnent; ability to
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devel op and carry out a nursing plan to neet patient
needs; ability to analyze facts and conditions and
apply sound nursing principles in making decisions;
ability to lead and assist in supervising the work of
subordi nate personnel; ability to train others; ability
to understand and carry out policies and procedures
governing patient <care; ability to establish and
mai ntai n effective wor ki ng rel ati onshi ps with
physi ci ans, patients and all nursing staff, and other
Center departnents.

Educati on and Experience

Graduation from an accredited school of nursing. Mist
be licensed by the Wsconsin State Board of Nursing.

7. The job description for Nursing Supervisor was drafted by Bonnie
LaRose, former Mental Health Services Administrator and Nursing Service
Adm nistrator at the Mental Health Center. LaRose is currently a consultant
for the Health Center. LaRose set up the job description by listing the
responsibilities in order of priority. Therefore, the nost inportant function
of the job of Nursing Supervisor is the responsibility for supervising nursing
care. This responsibility is generally nmet through review of reports com ng
into the nursing office, since the RNs would be providing direct supervision
in nmost cases. Nursing Supervisors are expected to makes rounds on all nursing
units at least three tines per shift to observe, assess, and eval uate nursing
care. However, making such rounds is not always possible. Nursing Supervisors
consider the function of supervising nursing care to be part of their
conti nuous duti es. Staff RN's are also responsible for supervising nursing
care on their wunits. When nmeking rounds, Nursing Supervisors check on
patients, check on adm ssions and discharges, and check to see if staff is
functioning appropriately.

8. The Departnent of Nursing has a policy that in the absence of the
Mental Health Services Administrator/Nursing Services Administrator, the
Assi stant Nursing Services Administrator is delegated and authorized to act in
his/her place, and in the absence of the Assistant Nursing Services
Adm nistrator, the shift Nursing Supervisor is delegated and authorized to act
in his/her place. LaRose was the Mental Health Services Adni nistrator/Nursing
Servi ces Administrator, but the position is currently vacant. Mureen Ackernman
is the Assistant Nursing Services Admnistrator. Those two positions are
generally staffed on Monday through Friday day shifts. A simlar policy exists
for the absence of the Nursing Services Adm nistrator/Nursing Hone and | CF MR
wherein the authority is delegated to an RN Coordinator, and in the absence of
an RN Coordinator, the shift supervisor or Nursing Supervisor is delegated and
authorized to act. Four top admnistrators -- the Executive Director, the
Management Services Administrator, the Nursing Hone Administrator, and the
Mental Health Administrator -- are on call during evenings and weekends to
allow Nursing Supervisors to contact an admnistrator for situations or
problems such as alleged or real client abuse. Wien LaRose was an
adm ni strator, she expected to be called for reports on abuse incidents and
then she woul d deci de whether to serve an enploye a notice of investigation or
take other action. She also expected to be called if a client died, if there
were a fire in the facility, or if the units were becoming filled up and ot her
counties were continuing to call to notify the facility that police or deputies
were bringing clients to the facility. Admnistrators are called for all ngjor
deci si ons invol ving personnel or adm nistrative decisions. Nursing Supervisors
nmake nedi cal and nursing care decisions w thout consulting the adm nistrators.

9. The Assistant Nursing Services Admnistrator, Ackerman, is the
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i mredi at e supervi sor of the Nursing Supervisors and eval uates them Acker man
has worked at the Health Center for 20 years and spent nost of that tinme as a
Nursing Supervisor and still occasionally fills in as a Nursing Supervisor.
The Nursing Services Adm nistrator in the nursing hone, Lee Ann Sachs, also has
authority over the Nursing Supervisors for clinical issues. Sachs reports to
the Nursing Honme Administrator, Dorothy Riley.

10. Nursing Supervisors do not make recommendations to hire personnel
and are not involved in the hiring process. The Personnel Coordinator at the
Heal th Center is Nancy Tonthek- May, who heads up the office with a staff of two
ot hers. The County maintains a Human Resources Departnment in downtown G een
Bay, which has a staff of six people. Tonthek-May is in charge of recruitnent
and selection of applicants. Applications for jobs are filed in the downtown
central office, and sent out to the Health Center. The applications are then
taken to the appropriate manager who screens them If an application is for
the nursing area, it would go to the Assistant Nursing Services Adm nistrator,
Ackerman. Tonthek-May works with Ackerman in the screening process. Ackerman
conducts the hiring interviews for the nursing area, and nakes a determ nation
regarding hiring wth Tonthek- May. Ackerman has del egated sone interview ng
duties to a staff RN, Sandra Foster. Ackerman has not del egated any of her
hiring duties to Nursing Supervisors, except while she was on nedical |eave.
G | sdorf, a Nursing Supervisor, interviewed job applicants on two occasions in
May of 1991. I f Ackerman needs assistance due to an overload of work, she
woul d defer her hiring responsibilities to the Nursing Services Adm nistrator
in the nursing hone, Sachs. Unit Managers for Units 1 and 7 in the hospital
woul d be involved in interviewing and recruiting for positions such as social
workers or ward clerks, and would have input with Ackerman for hiring staff
RN s. The Executive Director, Cole, has the hiring authority, and Tonthek-May
and Ackerman recommend hiri ng.

11. When the County determ nes what |evel of discipline is to be inposed
on an enpl oye, the Departnent Head/ Supervisor must consult with the Personnel
Coordi nator and/or the professional staff of the County's Personnel Departnent.
The appropriate administrator of the area and the Executive Director nust give
advance approval of suspensions or discharges of enployes, and the Corporation
Counsel and Personnel Director are also to be consulted before such action is
taken. At times, even the County Executive may be consulted before an enpl oye
is termnated. Most disciplinary matters are referred to the Personnel
Department because the County wants to maintain a level of consistency in
discipline. The Health Center tries to notify an enploye of discipline through
a neeting with soneone from the Personnel Ofice, a Unit Mnager, the
i ndividual enploye and a Union steward. Al  enployes, whether Nursing
Supervisors, RNs, LPN s, or nursing assistants, are expected to intervene in
any situation to protect a client from abuse, and all enployes are expected to

report such incidents. Nursing Supervisors normally call an administrator if
there is an allegation that another enploye abused a client. They might take
part in asking some initial questions regarding an incident. The Health

Center's procedure states that once a client is safe, staff are to report the
incident imrediately to the Nursing Supervisor who then is to protect the
client, conduct a prelimnary investigation of the incident, renove the enploye
involved from direct client contact and to contact hospital or nursing hone
admnistrators, at hone if necessary. Tonthek-May is also to be notified
i medi ately and assists in investigating clainms of abuse. During night shifts
or weekends when other administrators are not on duty, a Nursing Supervisor may
be directed by an administrator to issue a Notice of Investigation to an

enpl oye, pending further investigation. If other managers are not on duty,
Nursing Supervisors are the ones to renove enployes from work sites and
initiate investigations. There are two options available to renove enployes

accused of abusive conduct
-- the enploye nmay be placed in an area where he or she does not work directly
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with clients, or he or she may be relieved fromduty for up to 72 hours. The
i nvestigation of abuse charges is wusually done by a Unit Manger, RN
Coordinator, the Assistant MNursing Services Administrator or the Nursing
Servi ces Adm nistrator. Nur si ng Supervisors take statenents from people who
are available on night shifts. The wultimate responsibility for an
investigation lies with the Executive Director and the Admi nistrator for the
area, whether it be the hospital or nursing home. As in other disciplinary
matters, decisions regarding discipline in abuse investigations are nade by the
Executive Director (Cole), the Personnel Coordinator (Tonthek-May), wi th input
from the Corporation Counsel and the Human Resources Director. Nur si ng
Supervi sors may issue Notices of Investigation and RNs may not do so. Both of
them nmay take part in the actual investigation. However, Nursing Supervisors
cannot issue Notices of Investigation wthout authorization from an
adm nistrator. Tonthek-May is involved in mnor disciplinary natters, such as
tardi ness, and Cole would be nade aware of such disciplinary actions even over
mnor disciplinary nmatters. If a Nursing Supervisor saw an enploye doing
sonet hing wong, such as sleeping on the job, the Nursing Supervisor could
speak to that enploye, but would then refer the nmatter to a Unit Coordi nator.
If a Unit Coordinator were not on duty, the Nursing Supervisor would wite the
issue up on an anecdotal note or call the on-call administrator about the
pr obl em

12. Nursi ng Supervi sors approve all admissions to the hospital, which
i ncludes the acute units or Units 1 and 7. Admissions to the nursing honme and
the ICFH/ MR go through social workers and are done during regular business
hours. However, admissions to the hospital units are done only by the Nursing
Super vi sors. Nur si ng Supervisors nust follow several policies and procedures
governing the admission of clients to the hospital. They do not nmnake those
policies or procedures but need to exercise judgnment in following them  They
need to have good physical assessnent skills in the adm ssion process and to be
able to determine that the primary problem with a client is psychiatric in
nature and that the client is nedically stable. They need to decide whether to
admt a client directly or to take a client to another hospital first, as the
hospital is not a full nedical facility. Nursing Supervisors also need to
follow regulations for authorization from other counties sending clients and

nmake sure |legal papers are in order to admt clients into the hospital. There
can be financial inplications if soneone from another county is admtted
wi t hout that county's approval. Admissions may come in from 12 other counties

and Nursing Supervisors may have to contact those counties if there are
guestions about the clients or the paperwork.

13. Nursing Supervisors are available to staff as nedical resource
persons, and they direct staff in medical and psychiatric emergencies when
there is no RN on duty, such as the evening shift in Unit 1 or in other places
inthe facility where no RN is on duty. Nursing Supervisors may provide direct

patient care when no RNs are on duty. Nursing Supervisors routinely get
i nvol ved with medi cal problens on shifts when Unit Coordinators and staff RN s
are not on duty. A Nursing Supervisor would also be called if an enploye
becane ill while working, and she would evaluate the situation to arrange for
the enploye to go to the energency roomor to be sent hone.

14. Nursing Supervisors are the focal point for all questions and
t el ephone calls. They are expected to take telephone calls wthin five

mnutes, as nmany of the calls involve crisis situations, such as potential
sui ci des.

15. Most of the wunits in the facility have established patterns of
assigned staff, as the census is fairly stable in npbst wunits. Nur si ng
Supervisors get involved in changing the staffing needs for Units 1 and 7 in
the hospital where the nunber of clients and the acuity of clients change nore

-10-
No. 17585-A



rapidly. A scheduling secretary, Charlene Bode, takes care of the majority of
regul ar schedul i ng. Vacations are approved in advance by Ackerman or Sachs,
and Bode schedules staff to cover for absences known in advance, such as
vacations, holidays, and other types of |eave. Nur si ng Supervisors adjust
schedules to nmintain adequate staff. They follow policies and procedures
devel oped by the County but use sonme judgenent as to whether staffing should be
increased or not. There is a pre-established client/staff ratio of one staff
to every three or four clients on Unit 1 and one staff to every six or seven
clients on Unit 7. Those staffing levels are adjusted according to census,
potential adm ssions or discharges, acuity of clients, and special precautions.
There is an acuity policy which details the elements Nursing Supervisors
consi der when deviating from the pre-established staffing |evels. Physi ci ans
mght also order a one-to-one staffing ratio for dangerous or disruptive
clients, or order precautions for suicidal clients. Nursi ng Supervisors can
pull staff from one wunit to another wunit. They nust follow collective
bargai ning agreements when changing staffing assignments, and they are
evaluated on this duty by the nunmber of grievances filed, among other things.
The daily responsibility for staffing is given to the Nursing Supervisors, but
that responsibility is shared by the Unit Managers and each staff RN when
wor ki ng. The RN's work on separate units and are aware of what happens on
their wunits, while the Nursing Supervisors see the facility as a whole.
Nur si ng Supervisors nmay inpose mandatory overtine upon enployes if they cannot
get enough staff to work. A checklist was devel oped for Nursing Supervisors to
follow in the event they needed to inpose such nandatory overtine. However, an
adm nistrator would nake a final decision on this matter. If enployes are
schedul ed but Nursing Supervisors see that they are not needed, the Nursing
Supervisors may call enployes and tell them not to come in to work that day.
When repl aci ng enpl oyes who have called in sick, Nursing Supervisors follow a
procedure to give hours in accordance with seniority pursuant to the collective
bargai ning agreenents. Nursing Supervisors are able to change staff
assignnents of on-call enployes, who are hired to work in any unit. They can
al so ask part-tine enployes coning in for extra hours to work wherever they are
needed.

16. The scheduling of work and the planning or assignment of work is
done by Unit Coordinators or Unit Managers, and the Nursing Supervisors do not
becone invol ved unless there is an energency where the Nursing Supervisors need
to nake adjustnments to ensure adequate staffing, such as changes in patient
needs or enploye sick calls. Coordinators set up case loads for nursing
assistants, and staff RN s assign specific work to enployes. Nur si ng
Supervisors instruct staff if they see a procedure being done incorrectly and
give the staff directions on how procedures are to be handled. Staff RN s also
see that the work of LPN s and nursing assistants is being done correctly.

17. There has been a historical pay differential between Nursing
Supervisors and staff RN s of 19.2 percent. Nursing Supervisors and RN's are
paid per hour, receive overtime and shift differentials, and punch a tine
cl ock. Unit Managers and Unit Coordinators are paid a set salary as part of
the admnistrative plan. On June 17, 1992, the County Board of Supervisors
adopted a resolution for Nursing Supervisors, which included the follow ng:

THEREFORE, BE |T RESCLVED by the Brown County
Board of Supervisors that the following agreenent is
hereby adopted for the Nursing Supervisors for 1991-
1992, effective January 1, 1991.

1. Wages
a) 19.2% differential over Local 1901E, Staff
Nurse cl assification.
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b) Retenti on bonus shall be paid at a rate of
$800 per year.

c) Overtine paid at time and one-half in the
sane nanner as Local 1901E Registered
Nur ses.

d) Recruitnent bonus of $1,000 to be paid in
the same manner as Local 1901E Regi stered
Nur ses.

e) Shift differential of $.70 per hour for PM
shift and $1.00 per hour for night shift
for hours worked outside of the 24/40
schedul e as a Nursing Supervisor.

Uilized as Staff RN s

When Supervisors are utilized as Staff RN's, RN
Coordinators or Unit Managers, whether by choice

or scheduled as such, they wll receive the
Nur si ng Supervisor hourly pay. If utilized as
Staff RN they will receive the Staff RN shift
differential. There is no shift differential

for Unit Coordinator or Unit Manager.
Longevity

To be paid in sane manner as Local 1901E
Regi st ered Nurses.

Hol i days

To be administered and paid in the same manner
as Local 1901E Regi stered Nurses.

Per sonal Hol i days

To be adm nistered and paid in the same manner
as Local 1901E Regi stered Nurses.

W sconsin Retirenent Credit

To be admnistered in the sanme manner as Brown
County admini strative enpl oyees.

Disability Leave (Sick Leave), Health Insurance,
Dental Insurance, Life Insurance, Funeral Leave,
Vacation, and Tuition Assistance Program (TAP)

To be adm nistered in the sanme manner as Brown
County admini strative enpl oyees.

24/ 40 Nursing Supervisors

To be administered in accordance with the 1901E
Regi stered Nurses nenorandum of understanding
for 24/ 40.

-12-

No. 17585-A



10.

Part-time Enpl oyees

To receive prorated benefits according to hours
worked (average hours worked of previous 6
nont hs) .

If any of the preceding itens are to be changed,

each Nursing Supervisor shall be notified.
Di scussi ons bet ween Nur si ng Super vi sor s,
adm nistration and Personnel will take place to

expl ai n any changes as they arise.

-13-

No. 17585-A



The major differences in job duties between staff RN s and Nursing Supervisors

are the following -- a staff nurse is responsible for clients on a particular
unit where she or he is working, while a Nursing Supervisor is responsible for
clients and their care on all the wunits; Nursing Supervisors approve

adm ssions of clients to the hospital, and staff RNs may handle sone of the
paperwork in admissions but not the approval to admit clients; and Nursing
Supervisors handle outside telephone calls and serve as nedical resources
persons for RN s or other enployes.

18. MNursing Supervisors do not conduct enploye evaluations. Nur si ng
Supervisors assist in job appraisals by reporting their opinions on personnel
to hospital Unit Managers, particularly where Unit Managers nay not see
enpl oyes who work on night shifts. Both staff RN s and Nursing Supervisors use
anecdotal notes to report matters of job performance, good or bad, for
enpl oyes. On-call enployes and probationary enployes may not have enough
seniority to work when Unit Managers and RN Coordinators are on duty, and the
Nursing Supervisors are nore likely to be in a position to see their work.
Nursing Supervisors and RNs would give input about job performance to RN
Coordinators in the nursing hone and to Unit Managers in the hospital. Nursing
Supervi sors do not reconmend whether or not to retain enployes. Cole, Tonthek-
May and the administrators for either the nursing hone or the hospital decide
whet her to retain probationary enployes. The Unit Managers and RN Coordinators
recommend whether or not to retain probationary enployes. Nursing Supervisors
do not take part in decisions to pronote enployes. Nursing Supervisors may ask
Tonthek-May or others to take note of an enploye's attendance, but Unit
Managers and RN Coordinators are primarily responsible for tracking enployes'
attendance and tardi ness.

19. Nursi ng Supervisors do not represent nmanagenent at any step of the
grievance procedures of the three collective bargaining agreenents. They have
no authority to adjust grievances.

20. The hospital refers to shifts as AM's, P.M's and nights. The
A M's are day shifts, the P.M's are a second shift of afternoon and eveni ng,
and nights are a third shift, starting at 11:00 p.m and ending at 7:00 a.m
Glsdorf and Eiler both work one week of nights and one week of floating
shifts. Pivonka and Schaefer work a 24/40 shift on weekends, with neans they
work two 12-hour shifts on the weekend. R egert works the P.M shift from 3:00
p.m to 11:20 p.m A part-tine nurse, Suzanne Schroeder Johnson, also picks up
hours as a MNursing Supervisor, but her position is not an issue in this

pr oceedi ng. It is typical during evenings, weekends, and holidays for the
Nursi ng Supervisors to be the nost responsible enployes on site for both the
nursi ng hone and the hospital. Nursing Supervisors have overall responsibility

to ensure that staff gives good nursing care and that staff is follow ng
procedures and policies established by the facility. The nunber of enpl oyes
wor ki ng under the Nursing Supervisors depends on the shift worked, but could
vary from 20 to 60 people, with 20 to 40 being the nornmal range. Nur si ng
Supervisors are to supervise nursing care rather than give direct nursing care,
although they may give direct care at times, which generally takes up ten
percent of their work duties. On night shifts, from 11 p.m to 7:20 a.m, a
Nur si ng Supervisor may be the only licensed RN on duty for six units and may
provide direct nursing care to patients up to 25 percent of the tine.
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21. Nursing Supervisors have no role in preparing, formulating or
i mpl emrenting the budget for the Health center. They can commt the facility to
| abor expenses through their decisions on calling in, replacing, or increasing
staff. They do not nmke any other najor expenditures. Nur si ng Supervi sors
hold nmonthly neetings to keep up to date on changes in policies or procedures
and to bring problens forward. Ackerman and Sachs preside over the neetings.
Nursing Supervisors are not given the opportunity to have input into changes
for policies and procedures. The facility maintains over 600 policies and
procedures. Al enployes are expected to follow these policies and procedures.
If an enpl oye has a question about procedure or a problem that enploye should
ask a Nursing Supervisor who interprets the policy or applies it to a given
factual situation.

22. The incunbents in the position of Nursing Supervisor do not possess
supervisory duties and responsibilities in sufficient conbination and degree to
be supervisory enpl oyes.

23. The incunbents in the position of MNursing Supervisor do not
exercise sufficient control and authority over the County's resources or have
sufficient involvenment at a high level of responsibility in the formulation,
determ nation and inplenmentation of managenent policy so as to be manageri al

enpl oyes.

Based on the above and foregoing Findings of Fact, the Commi ssion makes
and i ssues the follow ng

CONCLUSI ON OF LAW

The Nursing Supervisors at the Brown County Mental Health Center are not
supervi sory enployes within the meaning of Sec. 111.70(1)(0)1, Stats., nor are
they nanagerial enployes within the neaning of Sec. 111.70(1)(i), Stats., but
are muni ci pal enpl oyes within the neaning of Sec. 111.70(1)(i), Stats.

Based on the above and foregoi ng Findings of Fact and Conclusion of Law,
t he Conmi ssi on nakes and issues the follow ng
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Cent er

ORDER CLARI FYI NG BARGAI NING UNIT 1/

The positions of Nursing Supervisors at the Brown County Mental Health
are hereby included in the bargaining unit represented by Brown County

Prof essi onal Enpl oyees (Regi stered Nurses) Local 1901E, AFSCME, AFL-C O

G ven under our hands and seal at the Gty of
Madi son, W sconsin this 21st day of Septenber,
1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Tor osi an /s/
Her man Tor osi an, Conm Ssi oner

K. Strycker /s/
K. Strycker, Comm ssioner

W1l
W
(Cont i nued)

respondent resides and except as provided in ss. 77.59(6)(b), 182.70(6)
and 182.71(5)(b). The proceedings shall be in the circuit court for Dane

county if the petitioner is a nonresident. If all parties stipulate and
the court to which the parties desire to transfer the proceedi ngs agrees,
the proceedings nmay be held in the county designated by the parties. |If

1/

Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Commi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedi ngs
are to be held. Unless a rehearing is requested under s. 227.49,

petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon all
parties under s. 227.48. If a rehearing is requested under s. 227.49,

any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the

(Cont i nued)
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2 or nore petitions for review of the sane decision are filed in
different counties, the circuit judge for the county in which a petition
for review of the decision was first filed shall determ ne the venue for
j udici al review of the decision, and shall order transfer or
consol i dati on where appropri ate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

Not e: For purposes of the above-noted statutory time-limts, the date of
Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion;
and the service date of a judicial review petition is the date of actual
recei pt by the Court and placenent in the nmail to the Conmi ssion.

-17-
No. 17585-A



BROWN COUNTY

MVEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ON OF LAW AND ORDER CLARI FYI NG BARGAI NI NG UNI T

POSI TI ONS OF THE PARTI ES:

Motion to Dism ss:

The County

In support of its Mdtion to Dismss the petition, the County asserts that
the Comm ssion nust take notice of the statutory regulatory authority granted
to the Departnment of Health and Social Services (DHSS) over hospitals.
Sections 50.34 through 50.39, Stats. provide that DHSS license and regul ate
hospitals in the state, and DHSS enacts adnmnistrative rules governing the
operations of hospitals. DHSS has enacted Ch. HSS 124, Ws. Adm Code, which
requires hospitals to have "supervisors" on site at all tines. Those
supervi sors nmust have the authority to manage, direct and nonitor the nursing
care provided to patients by enployes, and they nust have the authority to
initiate disciplinary actions against nmenbers of the staff. The County
conplies wth this regulatory requirenent by enploying five Nursing
Supervisors, those now named in the Union's petition for inclusion into the
bargai ning unit.

The County argues that the requirenents of HSS 124.13 nake Nursing
Supervi sors "supervisors" for purposes of Sec. 111.70(1)(o), Stats. Under DHSS
regul ations, Nursing Supervisors nust have the authority to effectively
reconmend discipline, the authority to direct and assign nursing staff, the
authority to nmanage the hospital in the absence of other nanagenent personnel,
and nust be able to intervene to protect patients. Such authority neets the
requi renents of Sec. 111.70(1)(o), Stats.

The Conmission has the statutory authority to determine whether a
muni ci pal ly enployed person is a municipal enploye or a supervisor, and the
authority set forth in Sec. 111.70(4), Stats., nmust be harnonized with the
regul atory authority granted to DHSS over hospitals. The Conmi ssi on cannot
ignore the legal obligation of nunicipal hospitals set forth in HSS 124 to
enpl oy "nursing supervisors." The Conm ssion cannot prohibit that which DHSS
requi res of hospitals. If the Conmission were to determne that the five
Nursi ng Supervisors are not "supervisors" for MERA purposes, it would prevent
hospitals from conplying with HSS 124. 13 because that provision requires that
Nur si ng Supervi sors have the authority to initiate discipline. The Conmi ssion
has recognized that a conflict of interest would exist if supervisors and those
supervi sed were included in the same bargaining unit.

The County contends that the Commission's authority to determne
bargaining unit status is limted by Sec. 50.36, Stats., and that the
Conmi ssi on cannot determine that DHSS s authority to require the enpl oyment of
Nursing Supervisors may be superseded by MERA In conclusion, the County
states that the Commi ssion nust defer to DHSS' s statutory authority.
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The Uni on

The Union relies on the testinmny of Stephen Schl ough of DHSS, as support
for its position that Nursing Supervisors can be nunicipal enployes and still

fulfill the obligations of the administrative code. Staff nurses can and do
serve as "supervisors" under DHSS regulations, and the registered nurses so
assigned to “"supervise/direct" the nursing service are not necessarily

empowered with or required to have the supervisory authority defined in Sec.
111.70(1) (o), Stats.

The Union asserts that staff nurses as well as Nursing Supervisors have
continuing responsibilities to intervene in patient abuse situations and take
part in the incident reports which have the potential for disciplinary action.

Schl ough testified that the "supervisor" only had to file an incident report,
and that a supervisor did not have to have the responsibility to determ ne

discipline or to effectively recomend it. There is no jeopardy to the
hospital's certification and license if Nursing Supervisors are found to the
nmuni ci pal enpl oyes. Nursing Supervisors are prinmarily responsible for the

supervi sion of nursing care, an activity.

The Union contends that granting its petition for clarification of the
bargaining unit will not prohibit the County fromneeting its DHSS obligations.
Schl ough never asserted that the Nursing Supervisor nust have the authority to
manage the hospital in the absence of other nanagenent personnel, but instead
contended that the supervisor was someone who would be responsible for
reporting back to managenent.

The Merits:
The County

The County argues that the hospital nust enploy Nursing Supervisors to
retain its state license to operate and to keep its accreditation from the
Joint Comm ssion on Accreditation of Hospitals. The County asserts that the
attribute of authority to direct nursing staff is the determining factor in
applying the supervisory criteria of Sec. 111.70(1)(o), Stats., and all other
criteria are immterial because a hospital cannot operate w thout the continued
presence of Nursing Supervisors such as the five in issue. The exercise of
supervisory authority inherently requires that a high degree of independent
j udgnent be used.

The County submits that other supervisory criteria support its position,
such as the nunber of enployes supervised and the ratio of supervisors to
enpl oyes. The Nursing Supervisors supervise 20 to 60 enployes. Also, they are
paid 19.2 percent above staff nurses, based on job duties and responsibilities.
They are the only nanagenent people available to supervise and evaluate
performance of nursing staff enployes for long tine periods. They effectively
recommend whet her new enployes successfully conplete probationary periods.
They spend only 10 percent of their time in direct nursing care.

The County notes that Nursing Supervisors have the authority to maintain
adequate staffing levels, and they may "pull" staff from one unit to another
They exercise independent judgnment in determning staffing needs, as there are
nunmerous policies relating to acuity levels and staffing which nust be applied
by Nursing Supervisors. The allocation of staff resources where needed based
on patient census and acuity is a nanagerial as well as supervisory function
Because Nursing Supervisors nust possess a high degree of professional training
and experience, they are both supervisory and nmnagerial. The exercise of
i ndependent judgnment in making staffing decisions and nonitoring the provision
of nursing care on rounds is the essence of the Nursing Supervisor position
and to denigrate the position as "leadworker" is in conflict with the evidence.

Further, the County asserts that the Nursing Supervisors are aligned with
managenent as to enploye discipline matters. They are expected to initiate
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disciplinary action when needed according to policy and procedure. The
hospital nust have sonmeone present at all times to initiate discipline to
remain |icensed. When investigating allegations of abuse or enploye
m sconduct, Nursing Supervisors nust be a nmnagenent representative. The use
of anecdotal notes to managenent is part of managenent's investigative process.

Putting Nursing Supervisors in a bargaining unit conposed of staff nurses
woul d conpromi se any investigation and prevent enploye discipline. Wi le the
Union believes that an enploye discipline system could function without a
management representative on site, such a conclusion wuld |eave a vul nerable
group of patients w thout adequate protection from m sconduct.

Previ ous Conmi ssion decisions support a finding of supervisory status,
even where authority possessed by the RN or LPN supervisor was |ess than that
of the five Nursing Supervisors in this case: Colunbia County, Dec. No. 12308-
D (WERC, 1992) (LPN team |eaders supervisors); Dodge County, Dec. No. 11469-A
(MERC, 1983) (LPN team |eaders supervisory); Qraukee County, Dec. No. 23464
(VERC, 1986) (RN Supervisors supervisory); Sauk County, Dec. No. 17882-A (VERC,
1981) (LPN supervisory); Shawano County, Dec. No. 20996-A (WERC, 1984) (RN
supervi sory); Sheboygan County, Dec. No. 21168-A (WERC, 1984) (New positions/RN
supervisory); and VAlworth County, Dec. No. 9041-C (WERC, 1992) (LPN Unit Nurse
supervisory). Al the decisions have recogni zed that an enpl oyer nust have the

ability to direct nursing staff by the use of supervisory nurses. The
Sheboygan deci sion has similar factual circunstances to this case. In several

cases, even LPNs were determned to be supervisory, and in this case, the
Nur si ng Supervisors nust be registered nurses with staff nursing experience.

Supervisory status has also been based on team |leader duties; in this case,
Nur si ng Supervisors supervise all seven units, not nerely one unit or team

The County also asserts that several NLRB decisions supporting a finding of
supervi sory status.

The County further contends that the Nursing Supervisors have both
supervi sory and nanagerial authority, as they are delegated authority to act in
the absence of hospital and nursing honme adninistrators and the overall

managenment of the facility rests with them during nights and weekends. The
function of commtting the enployer's resources in admtting patients is
clearly a managerial function. These positions are the alter ego for the

hospital and nursing home administrators in their absence and are expected to
i mpl enent policies and procedures.

Inits reply to the Union's brief, the County asserts that the adm ssions

function performed by Nursing Supervisors goes beyond "clinical" decision
nmaki ng and anounts to deciding to allocate the entire resources available to a
new patient. Staffing decisions then follow from that decision to admt a

client. The deposition of Riegert (Co. Ex. 84) shows that she described her
function as managing the hospital in lieu of adm nistration being there.

The County calls the Union's claimthat the Nursing Supervisors supervise
an activity and not enpl oyes ni sl eadi ng and unsupported by the evidence, as the
answers to the questionnaire by Glsdorf indicates that 20 to 60 enployes are

supervised by a MNursing Supervisor. Further, the testinmony of Sachs
establishes that the input and recomendations of Nursing Supervisors are
sought and used in nmaking personnel decisions. Staffing decisions are nmde

daily by Nursing Supervisors, and they must use a high degree of judgnent and
di scretion in

maki ng staffing decisions. The authority and responsibility of Nursing
Supervisors differs from registered nurses, and that difference is the entire
poi nt of enploying Nursing Supervisors who supervise staff registered nurses.
The County disputes the Union's claim that Nursing Supervisors are "mnor
pl ayers" in the evaluation process pointing to the testinony of Sachs, LaRose,
Ackerman and Cole, and notes that the job description, performance appraisal,
and the position description questionnaire all show that Nursing Supervisors
eval uate the job performance of nursing staff enpl oyes.

In conclusion, the County argues that the Union fails to acknow edge
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that, according to state law, someone with supervisory authority nust be
physically present at all times to manage and direct the work force. To accept
the Union's argument is to accept the illogical argunent that a medical care
facility can be safely operated without an on-site supervisor of nursing staff.

The Uni on

The Union asserts that the record does not support a finding that Nursing
Supervisors are managerial enployes, as none of the indicia of manageri al
status is present. Under the Conmission's rulings on the definition of
manageri al enployes, there is not even a hint of managerial type authority in
the Nursing Supervisors' classification. The County has misapplied both the
definition of a managerial enploye and the applicability of certain duties.
For exanple, adm ssions decision about individual patients are clinical
deci si ons, and not manageri al deci sions.

Moreover, the Union contends that the County has not only exaggerated the
managerial authority of MNursing Supervisors but has also enbellished the
supervisory authority of Nursing Supervisors. The Nursing Supervisors are
hi ghly trained enpl oyes who naeke independent judgnents and exercise discretion
as professionals. Their work includes patient intake, discharge, and rounds,
all of which are related prinmarily to the nedical care and treatnent of
patients. The Nursing Supervisors supervise an activity, not enpl oyes.

The Union argues that the Nursing Supervisors do not have the authority
to discipline, hire, layoff, recall, pronote, adjust enploye grievances, or to
effectively reconmmend any of the foregoing. Notwi t hstanding the County's
contentions, there is no authority to issue meani ngful eval uations.

The Nursing Supervisor's ability to assign and transfer enployes is
l[imted by the institution's volum nous policies prepared for every possible
conti ngency. Policies exist for sick calls, overtine, vacations, staffing
| evels, acuity levels, etc., and the Nursing Supervisors have no discretion as
to policy matters and their inplenentation. Nur si ng Supervisors use training
and skills acquired as professional enployes to make clinical decisions
regarding patient care. The scope of their authority is clearly defined. An
admnistrative on-call procedure insures that rmanagenent is imediately
informed on any matter of consequence, including personnel natters. Managenent
makes all significant decisions regarding the operation of the facility and
handl i ng of personnel, even when not on site.

The Uni on argues that, contrary to the County's assertion, the State does
not require that Nursing Supervisors be present to initiate discipline or
effectively recommend it. The only thing expected of them is to file an
i nci dent report, and staff nurses can and do serve in the same capacity.

Wiile the ratio of other enployes to Nursing Supervisors is high, the
nore critical factor is the supervisory authority of others in the institution.
The Mental Health Center has an in-house personnel departnment and has created
nmanagenent positions of unit coordinators. The Nursing Supervisors' authority
has dimnished with the creation of positions such as unit coordinators which
effectively hire, discipline, etc.

The Union contends that the Nursing Supervisors are mnor players in the
eval uation process, as their input is limted to incident reports, anecdotal
notes, investigations, and intervention in situations of patient abuse. The
role of Nursing Supervisors does not differ dramatically fromthe authority and
responsibility of staff nurses.

The Union believes that the interests of Nursing Supervisors are nore
aligned with the bargaining unit than with nanagenment. Their wages and fringe
benefits are established in accordance with the rates and |evels negotiated by
the Union for staff nurses. The State does not automatically invest Nursing
Supervisors with the supervisory authority contenplated in Sec. 111.70(1)(o0),
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Stats., and the County has not seen fit for grant them the supervisory
authority in sufficient degree and conbination to qualify as a "supervisor."

DI SCUSSI ON:

Motion to Dism ss:

W see no conflict between Sec. 111.70 and HSS 124.13. HSS 124.13(1)(c)
st at es:

"An adequate nunber of registered nurses shall be on
duty at all tines to neet the nursing care needs of the
patients. There shall be qualified supervisory
personnel for each service or unit to ensure adequate
pati ent care managenent." (enphasis added)

The purpose of HSS 124 is not to define "supervisory personnel"™ in terms
of who is a "nunicipal enploye" under Sec. 111.70, but to require hospitals to
provide supervisory personnel for patient care rmanagenent. Section

111.70(1) (o), Stats. defines a supervisor for purposes of collective bargaining
and bargai ning unit determnations.
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St ephen Schl ough, who is a DHSS representative, defined "supervisory
personnel " as contenplated in HSS 124 as fol |l ows:

It would be someone who would be responsible in
reporting back to managenment directing the care and
services provided to the residents on that particular
unit, someone who would be reviewing and observing
what's goi ng on and naking sure that all procedures and
requi renents of our admnistrative rules are being
carried out in that wunit on that section of the
hospital . 2/

Consi stent with the wording of HSS 124, the interpretation by the DHSS officia
is that "supervisory personnel” are supervising care and services to residents
or patients.

Moreover, the type of “supervisory" authority and responsibility
envisioned by DHSS -- including the authority to intervene to protect clients
or patients and to initiate discipline -- is the type already held by staff
RNs in the bargaining unit to which the Union now seeks to accrete five
positi ons.

We are denying the County's Mdtion to Dismss. W have jurisdiction to
determine whether the five Nursing Supervisors are "supervisors" within the
nmeani ng of Sec. 111.70(1)(o) or whether they are "nunicipal enployes" wthin
the neaning of Sec. 111.70(1)(i). Thus, we will proceed to determ ne whether
the Nursing Supervisors are supervisory, or in the alternative, nanageria
enpl oyes on the factual record in this case.

Supervi sory Enpl oyes:

In determ ning the supervisory status of a position, the Conmission, in
recognition of the statutory definition in Sec. 111.70(1)(0)1, Stats.
considers the following criteria:

1. The authority to effectively recommend the hiring,
pronoti on, transfer, discipline or discharge of

enpl oyes;
2. The authority to direct and assign the work force;

3. The nunber of enpl oyes supervised and the numnber of
ot her enployes exercising greater, simlar or |esser
authority over the sane enpl oyes;

4. The level of pay, including an evaluation of
whet her the supervisor is paid for her skill or for her
supervi si on of enpl oyes;

5. \Wether the supervisor is primarily supervising an
activity or is prinarily supervising enpl oyes;

6. Wether the supervisor is a working supervisor or
whet her she spends a substantial majority of her tine
supervi si ng enpl oyes; and

2/ TR No.1 - pages 8, 9.
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7. The anount of independent judgnent and discretion
exerci sed in the supervision of enployes. 3/

The Nursing Supervisors have a high degree of professional responsibility
and use a considerable anount of independent judgnent in carrying out their
prof essional duties, such as overseeing the institution as a whole and

admtting clients to the psychiatric hospital units. In our view, their pay
level reflects their professional responsibility. However, they use very
little independent judgnent when it cones to supervising enployes. For

exanmple, the record is <clear that while MNursing Supervisors have the
responsibility to issue a Notice of Investigation to enployes charged with

abuse, they do not do so until directed by an admnistrator. There is no
evidence on the record that any Nursing Supervisor ever issued the |owest |evel
of discipline, an oral reprimand, to an enploye. The Health Center

adm nistrators have intentionally kept them out of the disciplinary process in
order to achi eve consistency both within the institution and within the County.

In prior cases where we have found RN s, charge nurses, LPN s, or other
personnel in hospitals and nursing hones to be supervisory enployes, the |evel
of authority given to those enpl oyes was greater than in this case.

For exanple, in Sheboygan County, 4/ Nurse Supervisors were deemed to be
supervi sory enpl oyes where they were responsible for hiring enployes, involved
in issuing verbal and witten reprimands, had the power to recomend
suspensions and terminations, and were being trained to conduct perfornance
eval uati ons. Nurse Supervisors in Sheboygan were involved in the suspensions
and term nati ons of probationary enployes.

In contrast, Nursing Supervisors in Brown County are not involved in the

hiring process or in conducting performance evaluations. Wiile the County
argues that the input of Nursing Supervisors is critical to the evaluation
function, their input is limted to the use of anecdotal notes. O her staff
use

3/ Jackson County, Dec. No. 17828-E (WERC, 3/91); City of Mauston, Dec. No.
21424-B (WERC, 10/86); Northland Pines School D strict, Dec. No. 27154
(VERC, 2/92).

4/ Dec. No. 21168- A (Exam ner Knudson, 3/84).
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anecdotal notes to report matters, good or bad, about enployes. Further, there
is no evidence on the record that Nursing Supervisors have any neani ngful role
in evaluations. 5/

Also in contrast to the Sheboygan case, Nursing Supervisors in Brown
County do not issue any reprinmands, either verbal or witten, and are not
i nvol ved in suspensions or termnations of regular or probationary enployes.
Nursing Supervisors in Brown County have a very limted role in disciplinary
matters and then only in cases of alleged abuse where sone action needs to be
taken immediately, no nmatter who is on duty. In those cases, Nursing
Supervisors may give an enploye a Notice of Investigation but only when
directed to do by an admnistrator, and they nay take part in investigating
allegations of client abuse, particularly where they may need to take
statenents from other personnel who work nights or weekends when adm nistration
personnel are not usually on duty.

In Czaukee County, 6/ registered nurses were found to be supervisory
enpl oyes due to the authority they exercised over nursing assistants. They
transferred nursing assistants from station to station w thout any oversight,
they directed and assigned nursing assistants in the performance of their
duties, and they had the authority to issue verbal and witten reprinands
wi t hout any supervisory oversight. On the other hand, the RN's played no role
in the hire, layoff or recall of personnel and spent the bulk of their tine
attending personally to the health care needs of residents in the facility.
Wthin that balance, the RNs role in the evaluation process was the
determining factor. They took an active role in evaluations with little
oversight, and those eval uations determ ned wage rates for nursing assistants.

The RN's in (zaukee exhibit a greater degree of supervisory indicia than
those in Brown County both in the evaluation process and in the authority to
i ssue verbal and witten reprimnds w thout any oversight. Nursing Supervisors
in Brown County have no such authority in the disciplinary schene and no
conparable role in an eval uati on process.

In Colunbia County (Hospital and Hone), 7/ we found Licensed Practical
Nur se/ Team Leaders to be supervisory enployes because they had the authority to
effectively recommend the suspension and term nation of nursing assistants and

certified nedication assistants. They conducted the first levels of
discipline, both oral and witten. In matters such as patient abuse, LPN Team
Leaders had the ability to suspend enployes wthout pay pending an
i nvestigation. The LPN Team Leaders conpleted evaluations on nursing

assi stants, and nursing assistants

5/ As we noted in Village of Stoddard, Dec. No. 27358 (WERC, 8/92), the fact
that an enploye assists an enployer in the evaluation of probationary
enployes and provides information to the enployer does not confer
supervi sory status on that enpl oye.

6/ Dec. No. 23464 (VERC, 3/86).

7/ Dec. No. 12038-D (WERC, 10/92).
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could be pronoted to the position of certified nedication assistant based in
part on their annual evaluations. Therefore, the LPN Team Leaders played an
inportant role in pronotional opportunities for nursing assistants.

Simlarly in Walwrth County (Lakeland Nursing Hone), 8/ wunit nurses
functioned nmuch like the LPN Team Leaders in Colunbia County. Most LPN unit
nurses evaluated nursing assistants and played a role in pronbting them to
certified medication assistant (CVMA) positions. Nursing assistants needed
recommendations of two unit nurses to take part in the training to becone
CVA's, and unit nurses had w thheld recommendations in the past when they felt
a nursing assistant was not suitable for the pronotion. Unit nurses also
eval uated potential nursing assistant candidates through a tracking period for
10 days, and then recommended whet her or not the candidate was to be hired on a

regul ar basi s. W found their involvement in this tracking period extrenely
significant and indicative of supervisory status, whether deened to constitute
effective hiring recommendation or effective evaluation authority. W al so

noted that on several occasions, unit nurses recomended against the re-
enpl oynent of individuals due to past performance probl ens.

The record before us in the instant case contains no such exanples of the
authority seen in Colunbia County or Valworth County. Nur si ng Supervisors in
Brown County are very limted in their role in the disciplinary process, as
noted previously. They nmake no recommendations about discipline, and do not
use any independent judgnment in disciplinary matters involving other enployes.

Moreover, the Nursing Supervisors in Brown County do not have the sane
type of team | eadership duties as in Colunbia County or Walworth County. They
are not involved in evaluations or pronotional opportunities.

In Sauk County (Health Care Center), 9/ LPNs who regularly worked as
Unit Supervisors were deened to be supervisory enployes where they issued
verbal and witten warnings and reconmended nore severe disciplinary action,
including transfers, termnations and w thholding wage increases. They al so
represented the enployer in the grievance procedure, recomended enpl oyes for
pronotions, and namde witten evaluations of the perfornmance of nursing
assi stants. None of those factors is present in the case before us in Brown
County.

Team | eaders, who could be either RNs or LPNs, were excluded from a
bargai ning unit in Dodge County (d earview Hone), 10/ because they issued oral
and witten warnings, had the authority to recommend or take nobre severe
disciplinary action, and nmade witten evaluations of enployes under their
super vi si on.

8/ Dec. No. 9041-C (WERC, 3/92).
9/ Dec. No. 17882-A (WERC, 3/81).

10/ Dec. No. 11469-A (VERC, 3/83).
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In all of the cases cited above, the enployes excluded from bargai ning
units as supervisory enployes had nore authority in the disciplinary schene
than the Nursing Supervisors in Brown County, and in nost of the cases, those
who were found to be supervisory actively eval uated ot her enpl oyes.

The cases in which we have included enployes in the bargaining unit have
nore simlarities to the instant case.

For exanple, in Kenosha County (Brookside Care Center), 11/ we found that
RNs were prinmarily responsible for the supervision of patient care, an
activity, and that the direction of aides and LPN s was incidental to providing
adequate care. Wile they would reassign enpl oyes on a day-to-day basis, grant

overtine, or call in enployes to insure mnimm manning |evels, those actions
were carried out within procedures established by the Director of Nursing and
did not require the use of independent judgnent. They eval uated probationary

enpl oyes but their recomendati ons appeared to have questionable value, since
sone were retained despite poor performance eval uations fromthe RN s.

Simlarly, in Brown County, Nursing Supervisors can reassign enpl oyes but
there is little independent judgnent to be used, since policies and procedures
established by the institution establish staffing ratios as well as the reasons
for deviations from such ratios. The reassigning or staffing takes place
mainly in the two hospital units where the census changes rapidly, and the
function of overseeing the staffing needs is nore in line with the Nursing
Supervi sors' professional responsibilities than in line with supervision of
enpl oyes. Like the RN's in Kenosha County, the Nursing Supervisors in Brown
County are primarily responsible for the supervision of patient care, which is
an activity. Their direction of other enployes in carrying out that
responsibility does not rise to the level of supervising enployes in a manner
sufficient to exclude themfromthe bargaining unit.

Finally, in Shawano County (Maple Lane Health Care Facility), charge
nurses were |eadworkers rather than true supervisors where their supervision
over nursing assistants was prinmarily supervision of activities rather than of
enpl oyes. They did not participate in the hiring or grievance process and
exercised little independent discretion in the admnistration of discipline
Again, the case before us is closer to the situation in Shawano County or
Kenosha County than cases noted previously.

In order to find that the Nursing Supervisors have sufficient supervisory
functions to be excluded from a bargaining unit, we would have to rest such a
finding on lower indicia of supervisory responsibility than we have in the
past . Wthout evidence that they are nore involved in discipline, 12/
eval uations of others, or possess other significant supervisory authority such
as hiring, these enployes are not supervisors under Sec. 111.70(1)(o), Stats.

11/ Dec. No. 19435 (WERC, 3/82).

12/ From the testinony of Schlough, it can be argued that DHSS would require
that Nursing Supervisors be given greater disciplinary authority than we
have found exists. W base our determnation as to supervisory status on
existing disciplinary authority.
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Manageri al Enpl oyes:

The Comm ssion has found that managerial enployes are excluded from
coverage under Sec. 111.70(1)(i) of the Minicipal Enploynent Relations Act
because their relationship to the enployer gives them interests significantly
at variance with those of other enployes. 13/ Such a divergence of interests
has been found where the enploye participates in the formulation, determ nation
and inplenentation of nmanagenent policy or has the effective authority to
conmt the enployer's resources. 14/ To find that an enploye has manageri al
status, his or her involvenent with the enployer's policies nust be at a
relatively high level of responsibility and to a significant degree. 15/ The
effective authority to commit the enployer's resources can be shown by
significant involvenment in establishing an original budget or by allocating
funds for program purposes which differ from the original budget. 16/ The
preparation of a budget, er se, is not sufficient to establish nanageri al
status. To confer managerial status, an individual's budget preparation duties
must involve allocation of resources in a manner which significantly affects
the nature and direction of the enployer's operations. 17/ The authority to
significantly affect the nature and direction of the enployer's operations
i ncl udes, anong other things, the authority to deternmine the follow ng: t he
kind and |level of services to be provided; the kind and nunber of enployes to
be used in providing services; the kind and nunber of capital inprovenents to
be made; and the systens by which the services will be provided, including the

13/ Price County, Dec. No. 11317-B (WERC, 9/89); Village of Saukville, Dec.
No. 21670 (WERC, 9/89).

14/ M| waukee v. WERC, 71 Ws.2d 709 (1976); Door County, Dec. No. 14810
(VERC, 77/76).

15/ Gty of MIwaukee, Dec. No. 11971 (WERC, 7/73); Gty of MIwaukee, Dec.
No. 12035-A (WERC, 6/73), aff'd Dane Co.Cir.Ct. No. 142--170 (2/74); Gty
of New London, Dec. No. 12170 (WERC, 9/73).

16/ Kewaunee County v. WERC, 141 Ws.2d 347 (1987); MIlwaukee v. WERC, 71
Ws.2d 709 (1976).

17/ DePere Unified School District, Dec. No. 26572 (VERC, 8/90).
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use of outside contractors. 18/

18/ Jackson County, Dec. No. 17828-B (WERC, 10/86); Taylor County, Dec.
No. 24261-D (WERC, 1/91).
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The County believes that the Nursing Supervisors commit the enployer's
resources by their role in admtting clients to the hospital, which in turn,
conmits the County's resources to provide adequate staff to care for such
clients. However, the County has already conmmtted its resources hy
determining to operate a psychiatric hospital and by allocating funds for that
purpose, and the Nursing Supervisors' role in adnmitting clients to that
hospital does not give them the authority to establish an original budget, to
al l ocate funds for program purposes, or to affect the nature and direction of
the County's operations through resource allocation choices. The County has
determined the staffing needs and ratios of clients to staff nenbers, and the
Nursing Supervisors' role in changing staffing levels is limted to insuring
adequate staffing levels depending on the census and acuity levels of clients
and enpl oye absences.

Nur si ng Supervisors may interpret policies developed by others and apply
those policies In certain situations. However, they do not take part in
formng or determning the 600 plus policies devel oped for the Health Center.
They attend nonthly neetings to keep updated on changes in policies or
procedures. There is no evidence that Nursing Supervisors are involved in
pol i cy decisions in any significant nmanner.

G ven the foregoing, the Nursing Supervisors are not nanagerial enployes.

In conclusion, because the Nursing Supervisors are not supervisory or
manageri al enployes, they are to be included in the bargaining unit represented
by the Petitioner.

Dated at Madi son, Wsconsin this 21st day of Septenber, 1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By

A. Henry Henpe, Chairperson

Her man Tor osi an, Conm Ssi oner

WIilTiam K. Strycker, Conmm ssi oner

-30-
No. 17585-A



