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~-""~"-%il.??z&y & Wherry, S.C., Attorneys at Law, 408 South Third Street, 
Wausau, Wisconsin 54401 by Mr. Dean R. Dietrich, appearing 
on behalf of the County. *.- 

. -.---- . . . . . . _- I . . _ -- 

MS Kathleen M. Paul, District Representative, WCCME, AFSCME, .f. __L_I - ,_- _~-_. ,,--___ 
AFL-CIO, 1303 South Twenty--First Street, Wnusau, Wisconsin 
54401, appearing on behalf of the Petitioner. 

FINDINGS OF FACT CONCLUSIONS OF LAW -_-- -I-. _-l__--.-- A.----- _ -,.-., ----.- I- --- - . 
AND DIPaCTION OF ELECTION . . ---- ------. -I--- ,,.-- - -1 

Wisconsin Council of County and Municipal Employees, F\FSCME, AFL-CIO 
having filed petitions on May 23, 1980, requesting the Wisconsin 1:mploy-.- 
ment Relations Commission to conduct elections, 
Employment Relations Act, 

pursuant to the Municipal 
among certain em?loyes of Marathon County; and 

a hearing in the matters having been conducted on June 11, and Septem- 
ber 9, 1980, at FJausau, Wisconsin, before Duane McCrary, Examiner; and 
the Commission, having considered the evidence and arguments of counsel, 
makes and issues the following 

FINDINGS OF FACT . "---- _---__-._ I --__ 

1. That the Wisconsin Council of County and Municpal Fm,ployees, 
AFSCME, AFL-CIO, hereinafter referred to as the Union, is a labor 
organization and has offices at 803 South Twenty--First Street, Waussu, 
Wisconsin 54401. 

2. That Marathon County, hereinafter referred to as the County, 
has its offices.in the Marathon County Courthouse, !Pausau, Wisconsin 
54401. 

3. That the Union initiated the instant proceeding by petitioning 
the Wisconsin Employment Relations Commission to conduct elections among 
certain employes of the County in the following two voting groups: 

Voting Group No. 1 ,.-. -d..w--I;--i -.---ii--,---. 

All employes of Marathon County CETA Program Department, 
excluding managerial, supervisory, confidential and pro. 

No . 18226 
N@. 18227 



fessional employes of the department and all other e:xployes 
of ?qarathon County, 

Voting Group 30. 2 

All professional employes of Marathon County CKTA Program 
Department, excluding manaqerial, supervisory, conf idcntial 
non--professional employes of the department and all other 
employes of Marathon County, 

to determine whether employes in Voting Group "1~:. 2 desire to he included 
in the same bargaining unit with employes in Votinq Croup "10. 1, and 
whether the employes in the established unit or units Jcsired to be rep. 
resented by the Union for the purposes of collective bargaining with tLe 
County. 

4. That the County does not oppose the Union's petitions and aqrees 
to the appropriateness of the Votin? Groups anti of the collective bak-. 
gaining units or unit which >::'a;' result from the elections conc?uctect a.rl:onq 
the employes involved; and that, contrary to the position of the tinion, 
the County contends that Robert Farganus, occuxyinq the professional ~3 - 
sition of Program Analyst, should be excluded 
established in this zatter, contendiq that 

from anv bargainin? unit 
parcranus is either a super.- , 

visory and/or managerial employe. 

5. That the Countv is the prime sponsor for the CX:TA ;xogram: that 
the County has given the CETA program office the authority to operate 
programs under the Comprehensive Emnloyment and Training ?.ct (CETA), 
which involves the planning, manaqenent information svstexs responsi+Jil-- 
ities and fiscal responsibilities of the CETA proqram a116 the ? Sucation 
Opportunities Program (EOP); that the CPTF projrx$ office will enter 
into aqreements with cormunity based organizations and local qovermen- 
tal units also known as subrecipients" whereby the "subrecipients', *%yill 
operate portions of the CFTA program; that the C?ZTA Pronrzn office is 
governed by the CETA Policy Committee, 
Board of Supervisors- 

a committee of the b?arathon County 
that the CETA Planning Council is a citizens COT;!- 

mittee which makes recommendations to the CETA Policy Committee; and that 
Mr . Gary Denis has been the Pirector of the $??TR program office since 
June 16, 1980. 

6. That the Program Analyst reports directly to the Director and 
issues quarterly reports to the CETA Dlanninq Council: that accordinq 
to federal regulation each prime sponsor must establish an independent 
monitoring unit for the purpose of periodically monitoring and reviewing 
all program activities, services, program administration and manac!ement 
practices supported with funds under the Comprehensive Emplovment and 
Traininq Act; that the Program Analyst fulfills the function-‘of the inde- 
pendent monitoring unit for the County: that internal monitoring concerns 
an examination of an agency's operation to insure that the acrency is meet-. 
ing the intent of CETA, that its systems are efficient and auditable and 
may involve interviewing agency staff and program participants: that the 
Proqram Analyst has the responsibility to investigate fraud and abuse both 
in the CETA Program office and with s&recipients, which includes the eval- 
uation of monitoring systems, investiqation of proqrams, auditinq of sub- 
recipient performance, and investigating of complaints by proqram phrtic- 
ipants aqainst subrecipients; that the Program Analyst may recommend 
changes in the operation of the CETA Program office or subrecipient's pro- 
gram : that the Program Analyst's recommendation reqardinq a subrecipient 
may result in the termination of the relationship between the CETA Froqram 
office and the subrecipient due to fraud, abuse, qross mismanaqement or 
performance or non-compliance with its aqreement with the CETA Proqram 
office; that the Program Analyst spends 40% of his time in internal moni- 
toring and 60% of his time in subrecipient monitorin??; that the Program 
Analyst will meet with the Director to discuss policv decisions related 
to the prevention of fraud or abuse, but would not be involved in a 
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discussion to change work hours at the CETA Program office. that the 
Program Analyst will in the future provide traininq in contract moni- 
toring to Program Assistants and Program Coordinators: that the Program 
Analyst implements the policy of the Comprehensive Employment and Train- 
inq Act as it relates to his monitoring function; that the Program Rna-. 
lyst does not prepare the budget for the CETA Program office; that the 
Program Analyst prepares a budget which funds his operation, is priniar- 
ily an expense budget and is $600; that the annual budget for the CETA 
Program office is 4 million dollars and that the Proqram Analyst receives 
an annual salary of $10,119. 

7. That the Program Analyst effectively recommended the hire of 
the summer youth monitor for a term of nine weeks during the summer of 
1980; that the summer youth monitor, 
Analyst, 

under the direction of the Program 
conducts audits of the summer youth programs to determine wheth 

er participating youths are working in their proper classifications, to 
insure,compliance with child labor laws and with CETA requirements: that 
the direction of the summer youth monitor involved a very small portion 
of the Proqram Analyst's work time; that the Froqram Analyst signed the 
summer youth monitor's time sheet and trained her in the applicable req.. 
ulations, laws and forms; and that the Personnel and Labor qelations 
Committee of Marathon County determines the salary of the summer vouth 
monitor. 

Upon the basis of the above and foregoing Findings of Fact, the 
Commission makes an2 issues the following 

CONCLUSIOMS OF LAW _- ..-._ ._,I- ,. . _-1-1-1. _--._ __- . . " 

1. That questions concerning the establishment of appropriate bar.. 
gaining unit or units, as well as a question of representation, have 
arisen, pursuant to Section 111.70(4) (d) of the Municipal Fmnlovment Re- 
lations Act, among the employes of the Marathon County CETA Proqram De- 
partment in the voting groups set forth in paragraph 3 of the Findings 
of Fact, supra. 

2. That the position of Program Analyst in the Tit.arathon County 
CETA Proqr& Department, presently occupied by Iiobert Farganus, is A 
"municipal employe" Fosition within the meaning of Section 111.70(l)(b) 
of the I",unicinal Rmployrmnt ?.elations Act. 

Upon the basis of the above Findings of Fact and Conclusions of 
Law, the Cormnission makes and files the‘followinc 

~IRXCTIOi? OF ELECTIOhJS ..-.. - -.- ~ --.,-.- -_l-"l.-..l ,^__~ .__..- 

That elections b>r secret ballot shall be conducted under the ?i. 
rection of the Yisconsin Fmployment Pelations ConLmission within thirtv 
(30) days from the date of this Directive in the c 
for the following stated purposes: 

kollowincr Voting Groups 

Voting Groun 210 1 . _.-.,__.-_l".- I- ̂ .,_ A,.-. -._. ,_*__ _ ., 

Till reqular full-tirze and regular part--time employees of tile 
Marathon County CETA Program Department, who were eixploveti on ?Jovcr~bcr 13, ‘ _ 
1980, except such emploves as may prior to the election‘ guit their en!.- 
ployment or be discharqed for cause, for the purpose of detarminin$r wheth 
er a majority of such employes votinq desire to be represented hv the 
Nisconsin Council of County and Municipal Fmployees, AFSCMX, AFL:,-C'IO, for 
the purposes of collective bargaining with Marathon Ccunty on questions 
of wages, hours and conditions of employment. 

Voting Group No. 2 . _ -___ __^' - -.-. ._ ,. _^ -.__..- .-. .- - 
All regular full,time and regular part.-time professional emnloves 

of the Marathon County CFTA Program Department, who were emrloycc! on _ . 
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ilovember 19, 1990, extent such emplcxves as 'nay prior to the clcction 
quit their en.\ployment or be discharcred for cause, for the pzrgose of 
determining (1) whether a majoritv of the emrloves in sai3 Voting 5roup 
desire to be included in the barqainincr unit described as Votinq Croun 
No. 1; and (2) whether a majorit\r of such en?loyes desire to be repre- 
sented hv the Yisconsin Council of County and ?Tunicinal Fmployees, AFSCMlT, 
AFL-CIO,' for the purposes of -collective hargaininq with Xaratllon County 
on questions of wages, hours and conditions of employment. 

Given under our hands and seal at the 
City of bladison, Wisconsin this 19th 
day of TJovember, 1980. 
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MARATHON COUNTY (CETA), XLI, Decision 30. 18226, XLII, Decision lJo. 18227 _. -. . _ - -___ ~._ .---.---- .I -_.. - 

?4EMORANDUM ACCOMPMJYING FIEJDIMGS OF FACT, -----.I------ 
CONCLUSIONS OF %Ap A~~--ij-%-%-CTI~bi\T "iiF---iiLl?-C!ION . --. ..-. - -- ..- ̂ - .- - ^-- -.-__ ..-,-'.- .- - .- . . -.._ - ._ .- .-.-.- . - 

The only issue presented by the subject petitions was whether 
Robert Farganus, the Program Analyst, is a muncipal employe within the 
meaning of the Municipal Employment Relations Act. The County asserts 
that the Program Analyst position is supervisory/managerial and on that 
basis should be excluded from any unit deemed appropriate by the Corn- 
mission. The Petitioner claimed that the Program Analyst is a profes- 
sional but is not a supervisory, managerial or confidential employe. 

In determining whether an individual is a managerial employe and 
thus excluded from the definition of the term "municipal emplove" con- 
tained in Section 111.70(l) (b) of the Municipal Employment Relations 
Act, the Commission has stated: "managerial status is related to an 
employe's participation in the formulation, determination and imple- 
mentation of management policy, as well as said employe's effective 
authority to commit the Employer's resources." .?/ 

Here, the federal government formulates policy for prime sponsors 
such as Marathon County. Mr. JXnis, Director of the CETA Program Jw- 
partment, testified that the Program Analyst's basis function is to 
investigate and to make recommendations to oreclude fraud and abuse in 
the CFTA Program and to make systems recommendations that would prevent 
the re-occurence of fraud or abuse. Fach prime sponsor must have a 
position such as the Program Analyst to insure that no fraud occurs in 
the CETA program and the cerson occupying that position does not deter-. 
mine or formulate the basic federal government oolicy, i.e., to insure 
that CETA funds are administered in an honest and fair manner. Eather, 
the Program Analyst administers this policy through his investigations 
and subsequent recommendations to Denis. Denis acts pursuant to these 
recommendations or take whatever action he deems appropriate. Denis 
indicated that he has met with the Program Analyst regarding policy ad-- 
ministration, but that these discussions would be related to the actual 
prevention of fraud or abuse, accounting systems or whatever is neces- 
sary to protect the integrity of the CETA program. Bowever, Denis 
stated that he would not meet with the Program Analyst to discuss a 
change in the work hours for CETA Program Department personnel. 

Although the Program Analyst establishes his own budget, to cover 
his expenses, it is small1 six hundred dollars ($600.00) and must be 
approved by Denis. Moreover, the Program Analyst may not commit any 
portion of the CETA Program budget which is four (-2) million dollars. 

Further, the Program .?nalyst's job description indicates that ilc 
is not a managerial employe. It describes the job function as "admin- 
istrative and staff work at the beginning level". In addition, .thev 
make recommendations to their superior in the development of overall 
administrative policies. ' Although there is "latitude for the exercise 
of independent judgement it is limited by "review And general Folicies 
determined by the supervisor." Further, the Proqrarn Analyst, will pre- 
pare directives, "upon direction and with general policy cruidance. 
Lastly, the record reveals that the Program Analyst's annual salary is 
lower than the Proqram Assistants and Program Coordinators, the classi- 
fications to whom he will provide training in contract monitoring to 
in the near future. In fact, the Program Analyst's salary is the lowest 
annual salary in the proposed professional bargaining unit. Accordingly, 
the Program Analyst's low salary when coupled with the inability to 

..-...-.- _ ..- -.I_-..---.- ---- .-- - .--.I 
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determine policy and commit the County's resources demonstrate that he 
is not a managerial employe. 

Sunervisorv Status _ d _ . _._. _ - __. ,< _ - _ . 
The only indicia of supervisorv status is the Froqram Tnalyst's in- 

teraction with the summer youth monitor. r,ast year's summer vouth mon- 
itor was hired with the recommendation of the Promram 3nalvst who also 
trained and directed her activities. The ?rogram Pnalvst spends a small 
portion of his time directing the summer vouth monitor and further, the 
Program analyst directs no other emnloyes. Moreover I with respect to 
the summer youth monitor, the Proqram Anelvst is supervising an activity 
rather than the employe in that the summer youth monitor performs moni- 
torincr functions that the Procram Analvst would otherwise have to do him 
self.' Thus, we conclude that the Program Fnalyst does not ~ossesa suf-- 
ficient supervisory authority to warrant his exclusion on the basis of 
supervisory status. 

When a union in an election proceedin desires to include profession- 
al employes in a single unit with non-professional employes, Section 
111.70(4)(d) of the Municipal Employment Relations Act reauires that the 
professional employes be given an opportunity to vote to determine wheth- 
er they desire to be included with the non-nrofessional employes in a 
sincle unit. In order to be included in a unit with non-professional em- 
?loyes, a majoritv of the eligible professional employes must vote for 
such inclusion. &herefore, in this Froceedinq, the professional emnloves 
(Voting Group No. 2) will be Tiven two ballots (1) to determine whether 
they desire to he included in a sinsle unit with non-professional emploves 
(Votins Group No. 1) and, (2) whether they desire to be represented by 
the Union. The professional emnloves who appear to vote will be instxucted 
to place their representation ballots in a furnished blank white envelope 
and to seal such envelope and deposit same in the ballot box. The unit 
determination ballot will be a separate colored ballot and the profession- 
al emnloyes will be instructed to deposit their unit determine ballots in 
the ballot box. 

The unit determination ballots cast bv the nrofessional enrloves 
will be initially counted, and should a majority of the elicrlble n'rofes. 
sional em?loyes vote in favor of beincr included in a unit with non,- 
professional emploves, the sealed envelopes, containint: the ballots of 
the professionals with respect to representation will be opened and their 
ballots will be co-minryled with the representation ballots cast by the 
non professional employes, and thereafter the tallv will include t)le 
representation ballots cast hv all emnloves. 

Should a majority of the professional emy:loyes elicihle not vote in 
favor of bein? combined in a unit with non-professional emnloves, then 
the nrofessional emcloves shall constitute a separate unit, anrA their rep-- 
resentation ballots will not he co-mingled with the reorescntation ballots 
cast bv the non-professional emploves. Should that end result the rerxe- 
sentation ballots cast by the professional e~,~r~lovcs will ?-:c! tallied to 
determine whether the Frofessional employes 1 'es&e to be reprcsentecT 1::~ 
Yisconsin Council of County and .'tunicipal Mnlovees, AFFTYI:. TTY,-CIf'. for 
the purposes of collective baraaininq. 

Pated at Madison, T.'isconsin this 19th tjav 05 '!ovemhes 1or;n. 
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