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STATE OF WISCONSIN

BEFORE THE WISCONSIN EMPLOYMENT RELATIONS COMMISSION

In the Matter of the Petition of

WISCONSIN COUNCIL OF COUNTY AND : Case XLI

MUNICIPAL EMPLOYEES, AFSCME, AFL--CIO : No. 26249 MI-1844
: Decision to. 18226

Involving Certain FEmployes of

MARATHON COUNTY (CETA)

In the Matter of the Petition of

WISCONSIN COUNCIL OF COUNTY AND : Case XLII
MUNICIPAL EMPLOYEES, AFPSCME, AFL-CIO : No. 26250 MP-1845

: Decision No. 18227
Involving Certain Fmploves of

MARATHON COUNTY (CET2)

Appearances:

Mulcahy & Wherry, S.C., Attorneys at Taw, 408 South Third Street,
Wausau, Wisconsin 54401 by Mr. Dean R. Dietrich, appearing
on behalf of the County.

Ms. Kathleen M. Paul, District Representative, WCCME, AFSCME,

" 'AFL-CIO, 803 dGuth Twenty-First Street, Wausau, Wisconsin
54401, appearing on behalf of the Petitioner.

PINDINGS OF FACT, CONCLUSIONS OF LAW

AND DIRECTION OF FLFCTION

Wisconsin Council of County and Municipal Implovees, AFSCME, AFL-CIO
having filed petitions on May 23, 1980, requesting the Wisconsin Fmploy-
ment Relations Commission to conduct elections, pursuant to the Municipal
Employment Relations Act, among certain emmloyes of Marathon Countv; and
a hearing in the matters having been conducted on June 11, and Septem-
ber 9, 1980, at Wausau, Wisconsin, before Duane McCrary, Examiner; and
the Commission, having considered the evidence and arquments of counsel,
makes and issues the following

FINDINGS OF FACT

1. That the Wisconsin Council of County and Mun1Cpal Fmployees,
AFSCME, AFL-CIO, hereinafter referred to as the Union, is a labor

organization and has offices at 803 South Twenty-First Street, Wausau,
Wisconsin 54401.

2. That Marathon County, hereinafter referred to as the Countv,
has its offices .in the Marathon County Courthouse, fausau, Wisconsin
54401.

3. That the Union initiated the instant proceedinag by petitioning
the Wisconsin Employment Relations Commission to conduct elections among
certain employes of the County in the following two voting groups:

Voting Group Wo. 1

All enployes of Marathon County CETA Program Department,
excluding managerial, supervisory, confidential and oro-
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fessional emploves of the department and all other employes
of Marathon County,

Voting Group Yo. 2

21l professional emploves of Marathon County CHTA Program
Department, excluding managerial, supervisorv, confidential
non--professional employes of the department and all other
employes of Marathon County,

to determine whether employes in Voting Group “lc. 2 desire to be included
in the same barcgaininc unit with emploves in Votina Croup Mo. 1, and
whether the emploves in the established unit or units desired to be rep
resented bv the Union for the purposes of collective bargaining with the
County. :

4. That the County does not oppose the Union's netitions and agrees
to the appropriateness of the Votinr Groups and of the collective bar-
gaining units or unit which wrav result from the elections conducted among
the employes involved; and that, contrary to the position of the Union,
the County contends that Robert Farganus, occunving the professional rn -
sition of Program Analyst, should be excluded from anv barcainina unit
established in this matter, contending that Targanus is either a super-
visory and/or manacgerial emrlove.

5. That the County is the prime svonsor for the CHETA nrogran- that
the County has given the CETA program office the authority to operate
programs under the Comprehensive Fmnloyment and Training »ct (CETA),
which invelves the planning, management information svstems responsibil-
ities and fiscal responsibilities of the CETA program and the !ducatien
Opportunities Program (ECP); that the CFT2 program office will enter
into agreements with cormunity based orqanlzatlons and local qovermen-
tal units also known as subrecipients’ whereby the “'subrecipients" ~ill
operate portions of the CFTA proaram; that the CETA Proaram office is
governed by the CETA Policy Committee, a committee of the Marathon Countv
Board of Supervisors- that the CETA Planning Council is a citizens cori~
mittee which makes recommendations to the CETA Policv Committee; and that
Mr. Gary Denis has been the Director of the CFTA program office since
June 16, 1980.

6. That the Program Analyst reports directly to the Director and
issues quarterly reports to the CETA Planning Council: thet according
to federal regulation each prime sponsor must establish an 1ndepenaent
monitoring unit for the purpose of periodically monitoring and reviewinqg
all program activities, services, program administration and managenent
practices supported with funds under the Comprehensive Fmplovment and
Training Act; that the Program Analyst fulfills the function of the inde-
vendent monitoring unit for the County: that internal monitoring concerns
an examination of an agency's operation to insure that the agency is meet-
ing the intent of CETA, that its systems are efficient and auditable and
may involve interviewinag acency staff and procram participants: that the
Program Analyst has the responsibility to investigate fraud and abuse hoth
in the CETA Program office and with subrecipients, which includes the eval-
uation of monitorinc¢ systems, investigation of programs, auditing of sub-
recipient performance, and investigating of complaints by prosram partic-
ipants against subrecipients; that the Program Znalyst may recommend
changes in the operation of the CETA Program office or subrecipient's pro-
gram; that the Program Pnalyst's recommendation recarding a subrecipient
may result in the termination of the relationship between the CETA Program
office and the subrecipient due to fraud, abuse, oross mismanacement or
performance or non-compliance with its agreement with the CETA Progran
office; that the Program Analyst spends 40% of his time in internal moni-
toring and 60% of his time in subrecipient monitorinqg: that the Procram
\nalvst will meet with the Director to discuss policy decisions related
to the prevention of fraud or abuse, but would not be involved in a
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discussion to chance work hours at the CETA Program office. that the
Program Analyst will in the future provide traininc in contract moni-
toring to Program Assistants and Procram Coordinators: that the Program
Analyst implements the policy of the Comprehensive Fmployment and Train-
ing Act as it relates to his monitoring function:; that the Program Ana-
lyst does not prepare the budget for the CETA Program office; that the
Program Analyst prepares a budget which funds his operation, is primar-
ily an expense budget and is $600; that the annual budget for the CETA
Program office is 4 million dollars and that the Program Analyst receives
an annual salary of $10,119.

7. That the Program Analyst effectively recommended the hire of
the summer youth monitor for a term of nine weeks during the summer of
1980; that the summer youth monitor, under the direction of the Program
Analyst, conducts audits of the summer youth programs to determine wheth
er participating youths are working in their proper classifications, to
insure compliance with child labor laws and with CETA requirements: that
the direction of the summer youth monitor involved a very small portion
of the Program Analyst's work time; that the Frogram Znalyst sioned the
summer youth monitor's time sheet and trained her in the apnlicable req-
ulations, laws and forms; and that the Personnel and Labor Relations
Committee of Marathon County determines the salarv of the summer vouth
monitor.

Upon the basis of the above and foregoing Findinas of Fact, the
Commission makes and issues the following

CONCLUSIONS OF LAW

1. That questions concerning the establishment of appropriate Lar-
caining unit or units, as well as a question of representation, have
arisen, pursuant to Section 111.70(4) (d) of the Municipal Fmployment Re-
lations 2ct, among the employes of the Marathon County CETA Program De-
partment in the voting groups set forth in paragraph 3 of the Findings
of Fact, supra.

2. That the position of Program Analyst in the Marathon Countvy
CETA Program Department, presently occupied by Robert Farganus, is a
"municipal employe" rosition within the meaning of Section 111.70(1) (L)
of the Municipal Employment Relations Act.

Upon the basis of the above Findings of Fact and Conclusions of
Law, the Commission makes and files the followinc

DIRECTION OF FLECTIONS

That elections by secret ballot shall be conducted under the Ji-
rection of the '’isconsin Employment Relations Commission within thirev
(30) days from the date of this Directive in the followina Voting Grours
for the followinqg stated purposes:

Voting Group ic. 1

All reqular full-time and regular part-time emploves of the
Marathon County CETA Program Department, who were employed on MNoverker 19,
1980, except such emploves as may prior to the election quit their eu-
ployrment or be discharged for cause, for the purpose of determining wheth
er a majority of such emploves voting desire to be represented hv the
Wisconsin Council of County and Municipal ¥mployees, AFSCME, AFL-CIO, for
the purposes of collective bargaining with Marathon County on questions
of wages, hours and conditions of employment.

Voting CGroup o. 2

All reqular full time and regular rart-time professional emploves
of the Marathon County CETA Program Department, who were enmrloyed on
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llovember 19, 1980, excent such emploves as may prior to the clection

quit their employment or be discharaed for cause, for the purpose of
determining (1) whether a majoritv of the emrloves in said Votinag Troup
desire to be included in the bargaininc unit described as Voting Group
No. 1: and (2) whether a majoritv of such emoloves desire to be repre-
sented by the Visconsin Council of County and Municioval Fmployees, AFSCME,
AFL-CIO, for the purposes of ‘collective bargainina with Marathon County
on questions of wages, hours and conditions of enplovment.

Given vnder our hands and seal at the
Citv of Madison, Wisconsin this 19th

day of November, 1980.

WISCOMNSIN EMPLOYMENT RELATIONS COMMISSTION

i

rris L]’.a\(rfé‘i, Ch#f rinan

faEman Torosian, Comiissioher
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MARATHON COUNTY (CETA). XLI, Decision Mo, 18226, XLII, Decision !o. 18227

MEMORANDUM ACCOMPANYING FINDINGS OF FACT,
CONCLUSIQNS QEHEQW.AND DIPFCTION O? FLFCTION
The only issue presented by the subject petitions was whether

Robert Farganus, the Program Analyst, is a muncipal employe within the
meaning of the Municipal Employment Relations Act. The County asserts
that the Program Analyst vposition is supervisorv/managerial and on that
basis should be excluded from any unit deemed appropriate by the Com-
mission. The Petitioner claimed that the Proaram Analyst is & profes-
sional but is not a surervisory, managerial or confidential employe.

In determining whether an individual is a managerial emplove and
thus excluded from the definition of the term "municipal emplove” con-
tained in Section 111.70(1l) (b) of the Municipal Employment Relations
Act, the Commission has stated: "managerial status is related to an
employe's participation in the formulation, determination and imple-
mentation of management policy, as well as said emplove's effective
authority to commit the Emplover's resources.” 1/

Here, the federal government formulates policv for prime sponsors
such as Marathon County. Mr. Denis, Director of the CETA Program DNe-
partment, testified that the Program Analyst's basis function is to
investigate and to make recommendations to preclude fraud and abuse in
the CETA Program and to make systems recommendations that would rrevent
the re-occurence of fraud or abuse. Tach prime sponsor must have a
position such as the Program 2nalyst to insure that no fraud occurs in
the CETA program and the person occupying that rosition does not deter-
mine or formulate the basic federal government policy, i.e., to insure
that CETA funds are administered in an honest and fair manner. Tnather,
the Program Analyst administers this policy through his investications
and subsequent recommendations to Denis. Denis acts pursuant to these
recommendations or take whatever action he deems anpropriate. Denis
indicated that he has met with the Program Analyst regarding policy ad--
ninistration, but that these discussions would be related to the actual
prevention of fraud or abuse, accounting systems or whatever is neces-
sary to protect the integrity of the CETA program. However, Denis
stated that he would not meet with the Program Analyst to discuss a
change in the work hours for CETA Program Department personnel.

Although the Program 2Analyst establishes his own budget, to cover
his expenses, it is small, six hundred dollars (5600.00) and must he
approved by Denis. Moreover, the Program Analyst may not commit anv
portion of the CETA Prooram budget which is four (4) million dollars.

Further, the Program Mnalyst's job description indicates that he
is not a managerial emrloye. It describes the job function as “admin-
istrative and staff work at the beginning level”. 1In addition, " thev
make recommendations to their superior in the development of overall
administrative policies.’' Although there is "latitude for the exercise
of independent judgement it is limited bv '"review and general volicies
determined by the supervisor.” Further, the Proaram Analvst, will pre-
pare directives, "upon direction and with general policy cuidance.
Lastly, the record reveals that the Program Analyst's annual salarv is
lower than the Program Assistants and Program Coordinators, the classi-
fications to whom he will provide training in contract monitoring to
in the near future. 1In fact, the Program Analyst's salary is the lowest
annual salary in the proposed professional barcaining unit. Accordinglv,
the Program Analyst's low salary when coupled with the inabilitv to

1/ cCity of Wausau (14807) 7/76.
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determine policy and commit the County's resources demonstrate that he
is not & manacderial emplove.

Supervisory ftatus

The only indicia of supervisorv status is the Troaram Pnalyvst's in-
teraction with the summer youth monitor. %ast vear's summer vouth mon-
itor was hired with the recommendation of the Procram 2Znalvst who also
trained and directed her activities. The Program P*nalvst spends a small
rortion of his time directing the summer vouth monitor and further, the
Program Analvst directs no other emnloyes. Moreover, with respect to
the summer youth monitor, the Program Pnalvst is supervising an activity
rather than the emplove in that the summer vouth monitor performs meni-
toring functions that the Program Pnalvst would otherwise have to do him-
self. Thus, we conclude that the Program ?nalyst does not rossess suf-
ficient supervisory authority to warrant his exclusion on the basis of
supervisorv status.

when a union in an election proceedinq desires to include profession-
al emploves in a sinagle unit with non-professional employes, Section
111.70(4) (&) of the Mun1c1pal Fmployment Relations Act recguires that the
professional emploves be given an opportunity to vote to cdetermine wheth-
er they desire to be included with the non-nrofessional emploves in a
sinale unit. In order to be included in a unit with non-professional em-
nloyes, a majoritv of the eligible professional employes rust vote for
such inclusion. ™herefore, in this nroceeding, the professional emnloves
(Voting Groun No. 2) will he given two ballots (1) to determine whether
they desire to be included in a single unit with non-professional emploves
(Voting Group Wo. 1) and, (2) whether they desire to be represented bv
the Union. The prof e551onal emnloves who appear to vote will be instructed
to place their representation ballots in a furnished blank white envelore
and to seal such envelope and deposit same in the hallot kox. The unit
determination ballot will be a separate colored ballot and the profession-
al emploves will be instructed to deposit their unit determine ballets in
the ballot box.

The unit determination ballots cast bv the rrofessional emrloves
will be initially counted, and should a majoritv of the eliaible profes:
sional emrloves vote in favor of being included in 2 unit with non-
profe551onal emploves, the sealed envelones, containinc the hallots of
the professionals with respect to representation will be opened and their
ballots will be co-nincled with the representation ballets cast bv the
non professional emploves, and thereafter the tally will include the
representation ballots cast bv all emploves.

Should a majority of the rrofessional emnloyes elicible not vote in
favor of being combined in a unit with non-professional emnloves, then
the professional emnrloves shall constitute a separate unit, and their rep-
resentation ballots will not be co-mingled with the represcentation ballots
cast bv the non-nrofessional emploves. Should that end result the rerre-
sentation ballots cast by the professional emnloves will re tallied to
determine whether the rrofessionzl emploves ‘esire to be represented by
wigconsin Council of County and ’funicipal Immlovees, AFSCMII. *TL-CIN, for
the purroses of collective barcaining.

Dated at Madison, Visconsin this 19th dav of ‘Tovemher 1910,
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