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BEFORE THE WISCONSIN EMPLOYMENT RELATIONS COMMISSION
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PHYLLIS ANNE BROWNE, BEVERLY ENGELLANIDY, ELEANORE
PELISKA, BETTY C, Béﬁﬁﬁ’f‘? YETTA DEITCH, VIRGINIA
LEMBERGER DONNA §C§'§LAE!'ER KATHERINE L. HANNA,
LORRAINE TESK%‘, JUDITH D. BER&S NINETTE SUNN,
MARY MART&ﬁﬁﬂO, CHARLOTTE M. SCHMIDT and ESTHER
PALSGROVE, and 57 other named individuals,

Complainants,

¥S. :  Case 99

1 Mo, 231535
THE MILWAUKEE BOARD OF SCHOOL DIRECTORS; THE : MP-892
AMERICAN PEDERATION OF STATE, COUNTY AND s  Dec. No., 1B40R-G
MUNICIPAL EMPLOYEES, AFL-CIO: DISTRICT COUNCIL &3, H
AMERICAN FEDERATION OF STATE, COUNTY AND 2
MUNICIPAL EMPLOYEES, AFL-CIO; JOSEPH ROBISON, :
DIRECTOR OF DISTRICT COUNCH. #:8: LOCAL 1053, 1
AMERICAN FEDERATION OF STATE, COUNTY AND t
MUNICIPAL EMPLOYEES, AFL-CIO:; MARGARET SILKEY, - H
as President of Local 1053; and FLORENCE :
TEFELSKE, as Treasurer of Local 1053, 3

Respondents.
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WALTER J. JOHNSON, MARSHALL M. SCOTT. GERALD
LERANTH, OLIVER 1. WALDSCHMIDT, ERNA BYRNE,
CHRISTINA PITTS, MILDRED PIZZING, JOHN P,
SKOCIR, HELEN RYZINAR, ANNABELLE WOLTER,
CHERRY ANN LE NOIR, DORIS M. PIPER,

LYNN M, KOZLOWSKI, EDWARD L. BARLOW,

RYING NICOLAI, and ANNE C. TEBO, and the

12 additional complainants whose jeinder

was moved 11-16-83 and not oppesed by Respondents,
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Case 16]

No, 29381
MP-1322

frec, No, 19345

Complainants,

V3,

a0 AN wE 3e wE

COUNTY OF MILWAUKEE, a body Corporate;
AMERICAN FEDERATION OF STATE, COUNTY AND
MURNICIPAL EMPLOYEES, AFL-CIO; DISTRICT
COUNCIL %8, AMERICAN FEDERATION OF

STATE, COUNTY AND MUNCIPAL EMPLOYEES,
AFL-CIO, and JOSEPH ROBISON, its

Director; LOCAL 5%, AFSCME, affiliated

with District Council 48; LOCAL 643,

AFSCME, affillated with District Councll &8;
LOCAL 882, AFSCME, affillated with District
Councii 8; LOCAL 1055, AFSCME, aHiliated

with Distriet Council 48; LOCAL 165%,

AFSCME, affiliated with District Council 48; :
and Local 1636, AFSCME, alfiliated with :
District Councll 48, 1

A AR B AW e KT ta EE Ee s as wa

Respondents.

------------------------------

Appearances:
or. Raymond J. LalJeunesse, Jr., National Right to Work Legal Delense
- Foundation, InC., S0D1 Brad&m:k Boad, Suite 600, Springlield,
Virginia, 22160, on behalf of the Compiam&nts
Davis & Kuelthau, 5.C., by Mr. David J. Vergeront, First Savings Plaza,
Suite 1800, 250 East Wisconsin Avenue, Mﬁwaukee Wisconsin, 33202, on
behalf of the Complainants in Browne,
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Lindner & Marsack, 5.C,, by Mr, Charles P, Stevens, 700 Morth Water Street,
Milwaukee, Wisconsin, 53202, on behalf oI the Complainants in Johnson.

Kirschner, Weinberg & Dempsey, Attorneys at Law, by Mr. Larry P. Wemﬁerg
and Mr. John J. Sullivan, 1613 L Street, N.W., #1360, Washington,
D.C., 20038 and Zubrensky, Padden, Graf & Maloney, Attorneys at Law, b
Mr. James P. Maloney, 828 MNorth Broadway, Suite 410, Milwaukee,
Wisconsin, 33207, on behalf of Respondent American Federation of State,
County and Municipal Employees, AFL-CIO,

Lawton & Cates, Attorneys at Law, by Mr. John H. Bowers, 214 West Mifflin
Street, Madison, Wisconsin, 53703, on behalf of Respondent District
Council 43 and the Respondent Locals,

Mr. Stuart 5. Mukamal, Assistant City Attorney, Oifice of City Attorney,

BG0 City Hall, 700 East Wells $treet, Milwaukee, Wisconsin, 53202, on
behalf of Respondent Milwaukee Board of School Directors.

FINDINGS OF FACT, CONCLUSIONS

OF LAW X&ﬁ ORDER

The Complainants in Browne, having, on April 22, 1986, filed a request
that, in light of the U.S, Supreme Court's decision on March 4, 1986 in Chicage
Teachers Union v, Hudson, 106 S5.Ct. 1086 (19267, hereimafter Hudson, after
hearing, the Commission make final findings of fact, cenclusions of law and order
in the matter, along with their preposed findings, conclusions and order and
supporting arguments and on April 23, 1926 the Complainants in Johnson havieg
filed a similar request with the Commission along with proposed, findings,
conclusions and order and supporting argument; and the Commission having on May 9,
1936 issued its Order to Show Cause and Notice of Hearing in each of these cases
and on the same date having issued an Order Temporarily Consolidating Cases
wherein it ordered these cases consolidated for purpose of hearing on the matters
raised in the Orders to Show Cause; and Respondent Unions having, on May 27, 1986,
filed their respective Responses to Order to Show Cause; and bearing having been
keld in the matters of the Orders to Show Cause on May 30, 1986 before the full
Commission 1/ in Madison, Wisconsin; and prior w the close of the hearing on
May 30, 1986 Complainants in Browne and Johnson having moved that the
Commission order Respondent Unions tor (1) immediately reduce Complainants’ fair-
share fees by the percentage the Respondent Unilohs cenceded Is not chargeable to
dissenting fair-share fee payors and escrow the balance of Complainants’ fair-
share fees from the date of the U.S. Supreme Court’s decision in Hudson, (2) pay
interest at the statutory rare on the stipulated refunds for the peried prior to
January 1, 1983, and {3) to submit the refunds to the Complainants In Johnson
pursuant to the stipulation of the parties in Johnseon: and the Respondent Unions
having objected to said motions by Complainants; and the Commission having granted
Complainants' first motion, and denied the rest, and ordered the Respondent
Unions, effective from March &, 1985, to immediately refund te Complainants the
percentage portion of their fair-share fees that the Respondent Unlons concede is
nonchargeable to dissenters and to immediately begin advance rebating their fees
in the same amount and to escrew or place in a separate {pterest-bearing account
the remainder of their fees, which account Is not to be drawp upon or in any way
spent until further ordered by the Commission; and a stenographic transcript
having been made of said hearing; and Complainants in these cases having, on
July 10, 1986, filed a post-hearing brief in support of their position on the
matters raised at hearing, along with Supplemental Proposed Findings of Fact and
Conciusions of Law; and Complainants having, on July 14, 1986, filed a request
with the Commission that the transcript of the May 30, 1986 hearing be corrected
to which request Respondents have not cbjected; and the Respondent Unions in these
cases having, on July 28, 1986, filed & post-hearipg brief in support of their
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1986, filed a Reply to Respondent Unions' Response to Complainants’ Motion to
Supplement the Record {and Opposition to the Respondent Unions' Request to
Supplement the Record); and the Complainants In Browne and Dorothy A. Koch
having, on December 1%, 1986¢, filed a Motion for Intervention of Dorothy A. Koch
and Amendment of Complaint and the Affidavit of Koch, pursuant to
See, 111,702} a¥, Stats., and ERP 10.12(2) and 12.02{3){a), Wis. Adm. Code; and
the parties having been given until January 5, 1987 fo file a response to said
motion to intervens and amendment of complaint, and none having been received; and
the parties having continued throughout to submit additional argument and case law
in support of their respective positions; and the Commission having considered the
record, the applicable statutory law and case law and the arguments of the
parties;

NOW, THEREFORE, the Commission makes and issues the following:

FINDINGS OF FACT 1A/

1. That at all times material herein, Complainants Phyllis Ann Browne,
Beverly Engelland, Eleanore Peliska, Betty C, Bassett, Yetta Deitch, Virginia
Lamberger, Donna Schigefer, Katherine L. Hanna, Lorraine Teske, Judith D, Berns,
Nimette Sunn, Mary Martinetto, Charlotte M, Schmidt, and Esther Palsgrove, have
been, and are, individuals residing in Wisconsiny that the aforesald individual
Complainants are representative of a class of 57 emploves, identified in the
Amended Complzint filed on September 18, 1978 and employed in the bargaining unit
involved herein, all of whom, at all times material, were not, and are not,
members of Respondent Local 1053, and which emploves on February | and March 30,
1972 protested to the Respondent Board and to Respondent Local 165% with respect
to the compuisory exaction from their wages sums of money for fair-share
deductions, any portions thereof which had been, or which were to be, used for
purpeses other than collective bargaining and contract administration; and that
the 37 individuals who iciped the suit via the class action did so by
December 3!, 1977 pursuant 1o the October 19, 1977 Order of the Milwaukee County
Circuit Court.

2, That the Respondent Milwaukes Board of School Dilrectsrs, hereinafter
referred to as the Respondent Board, is a municipal empleyer and operates a K
through 12 school system in Milwaukee, Wisconsin, and has its offices at 5225 West
Viiet Street, Milwaukee, Wisconsin.

3.  That the Respondent American Federation of State, County and Municipal
Employees, hereinafter referred to as Respondent AFSCME, is a labor organization
and has its principal offices at 1623 L Street, N.W,, Washington, D,C,

4.  That the Respondent District Council 48, AFSCME, hereinaiter referred to
as Respondent District Council 48, is a {abor organization chartered by AFSCME and
has Its offices at 3427 West St. Paul Avenue, Milwaukee, Wisconsing that
Respondent John Parr, hereinafter referred to as Parr, is the Director of District
Council 48, and Parr malntains his office at 3427 West 3t, Paul Avenue, Milwaukee,
Visconsin; and that Respondent Joseph Robison preceded Parr as Director of
District Council 48.

5.  That the Respondent Local 1033, APSCME, hereinafler referred to as
Respondent Local 1033, is s labor organization, subordinate to and affitiated with
Respondents AFSCME and District Council 43 and has its offices at 3827 West St
Paal Avenue, Milwaukee, Wisconsing and that Respondents Margaret Silkey and
Fiorence Telelske, hereinafter referted to as Silkey and Tefelske, 2/ are
respectively President and Treasurer of Local 833, and they maintain thelr
offices at 3427 West 5t. Paul Avenue, Mllwaukee, Wisconsin.

IAf Findin%s of Fact |, 2 and 5 through 2% are made as to Browne, Findings of
Fact and 4 are made as to both Browne and Johnson, and ¥Findings of
Fact 24 through 28 are made as to Johnson.

2] Any reference hereinafter to Silkey and Tefelske are intended to include said
individuals, and their successors in office, in their representative
capacities unless the context implies or requires a different meaning.
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6. That the fourteen (14) named Complainants designated in Pinding of
Fact 1 brought suit in Milwaukee County Circuit Court on June &, 1973 on behalf of
themselves and similarly situated non-union employes; that the complaint filed in
said suit challenged the constitutionality, facially and as applied, of
Secs. 111.70(1){(h) {(now (f}} and (2}, Stats., authorizing falr-share agreements
between Respondent Board and the Respondent Unions; and that Complainants' suit
was ordered referred to the Commission as a c¢lass action; and that the amended
complaint in this case was filed with the Commission on September 18, 1978,

7. That at all times material herein the Respondents District Council 43
and Local 10353 have represented employes of the Board in a bargaining unit
consisting of secretarial, clerical and technical employes, for the purposes of
collective bargaining on wages, hours and conditions of employment; that at all
times material herein the individual Complainants identified in Finding of Fact |
have been employed In said bargaining unit; and that Respondent Local 1032 and the
Respondent Board have bheen parties to successive collective bargaining agreements
covering the wages, hours and <onditions of employment of the employes in said
bargaining unit.

&,  That on March 9, 1972 Respondent Local 1033 and the Respondent Board
entered inte their initial fair share agreement, effective March I, 1972, which
provided in relevant part that all employes in the bargaining units

who have completed sixty calendar days of service and are not
members of the Union, shall be required, as a conditlon of
employment, 1o pay ito the Unlon each month a proportionate
share of the cost of the collective bargaining process and
contract administration. Such charge shall be deducted from
the emplove's paycheck in the same manner as Union dues and
shall be the same amount as the Unien charges for regular
dues, not including special assessments or initiation fees.

9. That since entering into said agreement Respondent Local 1033 and the
Respondent Board have entered into successor agreements contzining a similar
provision; and that the agreement in existence at the time of the Stage | hearing
herein contained language identical to that noted above, except that an additional
condition was included affecting the application of such provision - namely that
such deductions would be limited to only those empleves in the unit who had not
only completed 60 days of service, but who also were compensated for 20 or more
hours in a biweekly pay period.

0. That, pursuant to said fair share agreements, the Respondent Board has
deducted from the wages of employes in the bargaining unit covered by the
aforésaid agreements, who are not members of Respondent Local 1053, sums of money
denominated as fair-share deductions, in the same amounts as the amounts of dues
paid by members of Respondent Local 1033, and has transmitted said sums to
Respondent District Council 48, which has transmitted a portion of said sums to
Respondent Local 1053 and to Respondent AFSCME, as well as to the Wisconsin 5tate
AFL.CID, the Milwaukee County Labor Council, and to the Wisconsin Coalition of
Armerican Public Employees {CAPE), all consisting of organizations, which have
among thelr affiliates various labor organizations representing employes
throughout the State of Wisconsin.

11.  That during the course of the Stage I proceeding in Browne the parties
agreed that Respondents AFSCME, District Council 48 and Local 1053, hereinafter
collectively referred to as Respondent Unions, directly or indirectly, expend sums
of monies from membership dues, as well as from falr-share exactions from the
earnings of Complainants and other nen-member emploves of the Respondent Board
employed in the cellective bargaining unlt Io which Complainants are employed, for
certaln activities engaged in by sald Respondent Unlons, their officers and
agents, with respect to the bargaining unit in which Complainants are employed, as
well as with respect to other bargaining units and work locations where employes
other than Complalnants are employed, which activities are ser forth in
paragraph 11 of our Inftial Findings of Fact in Browne and incorporated herein
by reference; that certain of the activities of said Respondent Unions, thelr
agents and officers, and the expenditures of zaid Respendent Unions for such
activities, do not relate 1o the Respondent Unions’ representational interest in
the collective bargaining process or to the adminlstration of collective
bargaining agreements, which activities are set forth in paragraph 12 of our
Initial Findings of Fact In Browne amd incorporated herein by reference; that
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certain of the activities of Respondent Unions, their officers and agents, and the
expenditures of the Respondent Unions for such activities, relate to the
Respondent Unions’ representational interest in the collective bargaining process
or to the administration of collective bargaining agreements, which activities are
set forth in paragraph 13 of our Initial Findings of Fact in Browne and
incorporated herein by reference; and that certain of the activities of the
Respondent Unions, their officers and agents, and the expenditures of the
Respondent Unlons for such activities, in part relate, and in part do not relate,
to the Respondent Unjons' representational imterest in the collective bargaining
process or to the administration of collective bargaining agreements, which
activities are set forth in paragraphs [4, 135 and 16 of pur Initial Findings of
Fact in Browne and incorperated herein by reference,

12, That in their respective Responses te Complainants’ Regquest for
Admissions filed in Browne, 3/ Respondent Unions and Respondent Board admit that
at no time since Respondent Unions and the Respondent Board entered into their
initial fair-share agreement has the agreement provided, or required Respondent
Unions to provide, any procedutes to ensure that nonunion employees pay fair-share
fees only for the cost of the collective bargaining process and contract
administration,

i3, That in their respective Responses to Complainants' Request for
Admissions flled in Browne, Respondent Unjons and Respondent Board admitted that
since Respoadent Local 1053 and Respondent Board entered Into their initial falr.
share agreement, and up until Respondent Distrlct Council &8 procedures in
response 1o the decision of the U.§, Supreme Court in Chicago Teachers Union v.
Hudson were implemented on May 23, 1986, the procedure set forth in Article )X,
Section 12 of the AFSCME International Constitution, as amended at the 24th
International Convention, June 9.13, 1988, has been the only procedure that
Respondent Unions have provided by which smplovees could receive any relief from
the payment of fair-share fees in the amount that Respondent Unions charge for
regular duesy that sald procedures, as amended in 1980, provided as follows:

ARTICLE IX
Subordinate Bodies

Section 10. Any member, or any other person making
service or similar paymients to a local union In lieu of dues
under agency shop or similar provisions, who objects to the
expenditure of any portion of such payments for partisan
political or ideological purposes shall have the right to
dissent from such expenditures. The amount of the union’s
expenditures for such purposas shall be determined annually in
the following manner. For the International Union, the
international Secretary-Treasurer shall by April | each year
ascertain the totel expenditures of the described kind during
the preceding fHscal year, and shall determine therefrom
mathematically the peortion of per capita payment or its
sauivalent which is subject to rebate, For each council and
local union which has made expenditures of the described kind,
its chief fiscal officer shall make like calculations by
April 1 or, if some other date Is more appropriate to the
council or local fiscal vear, then by such other year. An
objector shall file written notice of an objection by
registered or certified maill with the International Secretary-
Treasurer between April 1 and April 16 of each year, stating
those subordinate bodles to which dues or service fee payments
have been made. An objection may be renewed from year to year
by written notification fo the International Secretary-
Treasurer during the stated period each year. Each vyear,
during February, the International Union shall set forth in
its regular publication a description of this system Including
the dates within which notice of objection must he filed.

3/ Respondent Unions' Response t¢ Complainants' Reguest for Admissions filed in
Browne on May 30, {936 and Respondent Board's Response to same filed on
May 22, 1986.

5.
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I a law authorizing an agency shop or similar service fee
reguires a rebate based on criteria other than those set forth
above and if the required criteria would result in the rebate
of a larger portion of the fee paid, this Section shall be
applied so as to insure that the larger amount is rebated to
any objector paying an agency shop or similar service fee
under such law,

The International Secretary-Treasurer shall transmit each
objection received to the chief fiscal officer of each
invelved subordinate body.  Rebates shall be provided by
registered or certifled mail, or otherwise receipted delivery,
by the International Union and each involved subordinate body
to each individual who has timely filed a notice of objection,
as provided herein.

If an objector is dissatisifed with the proportional
aflocation that has been established on the ground that
assertedly it does not accurately reflect the expenditures of
the International Union or subordinate body in the defined
areas, an appeal may be taken to the Judicial Panel. Any
such appeal must be fjled in writing within fifteen days of
receipt of the rebate check from which appeal is made. T1f an
appeal has been timely filed, the Judicial Panel shall
schedule a hearing under the rules of procedure of the
Judicial Panel. I%e decision of rhe Judicial Panel on such
appeal shail be issuyed within a reasonable time. if an
objector is dissatisfied with the decision of the Judicial
Panei, a further and final appeal may be taken as follows: An
AFSCME member who has proceeded through the preceding steps
and who wishes to de so may appeal the decision of the
Judicial Panel to the next International convention. A non.
member who has paid 3 service or similar fee and has proceeded
through the preceding steps and who wishes te do so may appesl
the decision of the Judicial Panel to the Review Panel
established in Article XiIl. Any appeal 1o the Review Panel
must be filed In writing within fifteen days of receipt by the
non-member of the decision of the Judicial Panel. The Review
Parel shall decide such appeals, as expeditiously as possible
consistent with the right of an appelant to a full and fair
proceeding. 4/; :

that the "Review Panel" referred to in ARTICLE IX is provided for in ARTICLE XiI
of Respondent AFSCME's Constitution, as amended by the 24th Internaticnal
Convention, June 9-13, 980

ARTICLE XU
The Review Panel

Section 1. In order to ensure objective
disposition of complaints by non.members
about rebates of sums paid te the unions
under agency shop or similar provisions,
there shall be established a Review Panel
composed of prominent clitizens who are not
otherwise a part of or emploved by AFSCME,

Section Z. The Review Pane! shall Composi-
consist of not more than five members, tion
including the Chairperson. The
International President shall, with the
approval of the International Executive
Board, designate the members, including
the Chairperson of the initial Review
Panel, TYTherecafter, whenever a vacancy

4/  Exhibit 1 to Affadavit of William Lucy, Secretary-Treasurer of AESCME, filed
on November 5, 1982, and Respondent AFSCME’s Answer to Amended Complaint
filed in Browne.

s
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shall occur on the Review Panel, said
vacancy shall be filed by the

International President, with the approval
of the Internatjona! Executive Board, from
a list of names submitted by the remaining
members of the Review Panel.

Authority Section 3. The Review Panel shall have the
authority and power to make final and binding
decisions in non-member rebate cases appealed to it
from the. Judicial Panel, as provided in Article IX,
Section 10,

Rules of Section 4. The Review Panel shall formulate such
procedure rules of procedure and establish such practices as
it finds necessary to its proper functioning.

Report Section 5. The Review Panel shall submit to the
International Executive Board an annual report of
its activities, which report shall contain a summary
of all cases brought before the Panel during that
vear. Copies of this annual report shall be
available on requests to all members and non-members
subject to an agency shop or similar provision.

Expenses Section 6. The expenses of the Review Panel
shall be provided for by the International
Secretary-Treasurer, who shall establish the
necessary bank account(s), and shall deposit therein
such sums as are designated by the International
Executive Board semi-annually. The International
Executive Board shall designate the necessary sums
on the basis of a budget submitted to it by the
Review Panel, The Chairperson of the Review Panel
shall have its books and financial record audited
annually, and such audits shall be submitted to the
International Secretary-Treasurer and through the
Secretary-Treasurer, to the International Executive
Board. For the purpose of ensuring the impartiality
and independence of the Review Panel, the budget
shall be approved unless grossly excessive. 5/;

and that the procedures set forth in Article IX, Sec. 10, and Article Xl of
Respondent AFSCME's Constitution, as amended in 1980, did not provide for a
reasonably prompt decision by an impartial decisionmaker with regard to the proper
fee to be charged to a dissenting fair-share fee payor.

14, That in their respective Responses to Complainants’ Request For
Admissions filed in Browne, Respondent Unions and Respondent Board admitted that
at no time since Respondent Unions and the Respondent Board entered into their
initial fair-share agreement and prior to May 23, 1986, have Respondent Unions
disclosed to all nonmembers in the collective bargaining unit involved in this
proceeding, in advance of objection, an accounting of Respondent Unjons'
expenditures, with verification by an independent certitied public accountant, or
a breakdown of their expenditures for collective bargaining and contract
administration.

15, That in Response to Complainants' Request For Admissions filed in
Browne, Respondent Unions and Respondent Board admitted that at no time prior to
the May 30, 1986 show-cause hearing in this case have either the Respondent Board
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or Respondent llnions escrowed any of the fair-share deductions made from the
earnings of the Complainants and class members in this proceeding. &/

16, That on May 23, 1986,the Respondent District Council 43 promulgated to
all fair-share fee payors in bargaining unlts it represenis, Including the
bargaining unit in which Complainants are, or have been, employed, the "Notice to
All Nonmember Faitshare Payors" attached hereto as "Appendix A" and incorporated
herein by reference; that, in summary, said "Notice" provides:

a} A listing of the activities the Respondent Unions view as
"chargeable™ to dissenting fair-share fee payors (Appendix A,
pp. 1-2)

b} A listing of the activities the Respondent Unions view as not
chargeable to dissenting fair«share fes payors (Appendix A,
pp. 2-3);

¢} A listing of the audited totals Ior the major categories of
expenses of Respondent AFSCME for the fourth quarter of 1985
apd unaudited total expenses Hespondent AFSCME views as
chargeable in those categories to dissenting fair-share fee
payors (Appendix A, pp. 3.4);

d} A listing of Respondent District Council 48's total for
expenditures for the period of November 1, 1982 to October 31,
1985, which figure of $99%,126.72 has been verified by an
independent auditor, and the wvarious accounts of expenses
fisted by their accounting code with the audited totals for
those accounts and upaudited breakdowns of those account
totals into chargeable and nonchargeable amounis by activity
categories, as well as a breakdown of the time spent by
Respondent District Councll 38% employes {other than lts
clerical employes) in chargeable and nonchargeable activities
(Appendix A, pp. 4-147;

e} A statement as to the expenses of the local unions affiliated
with Respondent District Council 48 that they had tota!l
expenses of $598,761.47 and that "In accordance with decisions
of the federal courts on the question of how local union
expenditures may be aliocated for the purpose of determining a
fair-share fee, Council 48 has determined that the percentage
of chargeable activities of these local unions is at least as
great as the percentage of chargeable activities of
Councll 48." (Appendix A, p. 14);

f} A procedure for "objecting” to the Respondent Unions' use of
the non-member’s fair-share fee for activities that Respondent
District Council 48 has determined to not be chargeable to
dissenters, which procedure provides for a monthly payment of
an advance rebate to the “"objector™ in an amount “equal to the
difference between the fees collected from the objecting non-
member and that portion of the dues or fees found chargeable
by AFSCME Coauncil 48 in accordance with the calculation set
forth in this Motice." (Appendix A, pp. 14-15);

g} A procedure for "challenging” Respondent District Council #3's
calculation of "chargeable® versus "nonechargeable™ expenses,
which procedyre calls for a "chalienger” to file a "charge"
with the Wisconsin Employment Relations Commission i the
Commission asserts jurisdiction over challenges and that If it
does not, Hespondent District Council 48 will fellow the

&/  Qur findings in Findings of Fact 12 through 15 are also based on the Answer
to Amended Complaint "Second Defense,” paragraphs 23 through 135, dated
October 9, 1973 and filed by Respondents District Council 98 and Local 1033;
and the Answer to Amended Complaint, "First Alfirmative Defense," paragraphs
1 through 7 and "Second Affirmative Defense,” paragraphs & through 1, dated
Cetober 9, 1978 and filed by Respondent AFSCME.,
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arbitration procedures set out in the notice hefore an
arbitrator sefected by the American Arbitfration Association,
and that in either case the challenger's fair-share fees will
be placed in an “intergst.bearing esc¢row account” effective
from March &, 1986 and the escrowed figures will be
independently verilied and the fees will be distributed upon
issuance of, and pursuant to, the atbitrator’s ruling; and
that sald calculations and procedures are to cover the period
from March &, 1986 through June 30, 1987,

17. That in response to Hudson, on April 30, 1986 Respondent AFSCME"s
International Executive Board held a special meeting, at which a resolution was
adopted directing Respondent AFSCME 1o create agency fee procedures to comply with
Hudson; that Respondent AFSCME created a new agency fee procedure in response 1o
the Executive Poard's directive {attached hereto as "Appendix B“J; that at the
time of the May 30, 1986 hearing in these cases the Executive Board had not yet
adopted said procedure through resolution and said procedure was still subject to
amendment; that Respondent AFSCME's counsel, Sullivan, testified, and the AFSCME
procedures Indicate, that the agency fee procedures of a council or local
affiliated with Respondent AFSCME must be consistent with the procedure adopted by
Respondent AFSCME; and that the agency fair-share fee procedure applicable to
Complainants is that which is provided by Respondent District Council 43,

18. That while the "Notice to all Nenmember Fairshare Payors" distributed by
Respondent District Council 48 refers to filing a “charge® with the Commission as
a possible procedure for challenging the Respendent Unjons' calculation of the fee
amount , Parr testifled at the May 30, 1986 hearing that the Respondent Unions
would not require that a charge or complaint be filed, but would ingtead request
that the Commission provide an arhitrator or a panel of arbitrators to be the
impartial decisionmaker to determine the proper {ee amount.

19, That the Respondent Unilons In fact have not required that “challengers®
file a "charge" with the Commission to challenge the fee amount, but instead their
counsei, Attorney Bowers, made the fellowing request to the Commlssion by letter
dated July 17, 1986:

Wisconsin Employment Relations Commission
P.O. Box 7870
Madison, WI 33707-7270

Attention: Peter (. Davis, General Counsel

Res Impartial Determination of Challenges to Fair
Share Fees

Dear Mr, Davist

On behalf of the Respondent Urnions in the above
Arbitration matter, we hereby request the Wisconsin Employment
Belations Commission to appoint an impartial arbitrater for
the determination of the challenges to the fair share
determinations of the American Federation of State, County and
Municipal Employees, AFL-CIO (AFSCME}, AFSCME Council 48,
and the AFSCME local unions affiligted with Council 48 and
who are named respondents to the zbove Arbitration matter,

Uinder the procedures developed by AFSCME, and AFSCME
District Council %8, In response to the decision of the United
States Supreme Court in Chicago Teachers Union, Local 1 v,
Hudson, 108 S5.Ct. 1066 (1988}, all challenges to the amount
of the fair share fees will be consolidated into a single
proceeding, including all challenges to the fair share fee of
the loeal nnions affiliated with District Councilt 4%,

Given the nature and complexity of the issues In this
proceeding, the Respondent Unions reqguest that the WERC
appolint an impartial arbitrator with substantial public settor
experience, In view of time coenstraints, the arbitrator
selected should be able te begin the hearing in this
proceeding on September 10, 1986. Due to the importance of
resolving these challenges in a reasonably prompt manner, the
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arbitrator should be able to issue an award with a supporting
decision within 120 days of June 27, 1986, the close of the
challenge periad, which is October 27, 1936.

When the arbitrater is selected by the WERC, the
Respondent Unions, by counse!, will supply the parties and the
arbitrator with a statement of the issues to be decided in the
arbitration together with a list of the names and addresses ol
all of the chaliengers.

1 there are any guestions concerning this matter, please
feel ifree to contact me at my office.

Very tryly vours,

JOHN H, BOWERS;

that Complainants' counsel, Attorney LalJeunesse, objected to the Commissien
providing such an arbitratory that the Commission initially appeointed Morris
Slavney as the independent arbitrator and notified the partles’ counsel of the
appointment by letter of July 23, 1986; that on September 11, 1986, Slavney sent a
"Notice of Hearing" to these who had “challenged" the Respondent Unions'
computation of the fair.share fee, which notice indicated the hearing would be
held on Septernber 24, 1936 in Milwaukee, Wisconsin, with additional dates if it
was npecessary to continue the hearing; that by the following letter dated
September 11, 1986 counse! for Respondent Unions advised the “challengers™

Dear Sir or Madam:

You should by now have received notice of hearings in the
above-entitled matter which are scheduled to be heard on

September 2%, September 29, 30 and October I, 1986 at the Park
East in Milwaukee, Wisconsin,

This is to advise you that the exhibits which will be
offered at those hearings by AFSCME, District Council 48, and
the following Local Unions:

City ol Milwaukee Locals 33, 426, 550, 1233;
Milwaukee Public Schools Local 1033; Milwaukee
County Locals 326, 594, 882, 1035, 1854 and 1636,

will be available for your review, and copying at vyour
expense, at the headquarters of District Council 48, 327 West
St. Paul Avenue, Milwaukee, Wisconsin, from September 15, 1984
until September 23, 1986, the day prior to the first hearing.
The exhibits, of course, will be available during the hearings
on September 24, Septermber 2%, September 30 and October 1,
1586, Please advise me whether vou will be participating in
the hearing and whether you will be represented by counsel,

It is requested that counsel of record listed at the
bottom of this letter, in the Broewne and Johpnson cases,
and who are receiving a copy of this Tetter, inform me whether
or not they will be participating in these proceedings, and in
whose behalf they are appearings

that by letter dated September 17, 1986, to Attorney Bowers, Atftorney Laleunesse
indicated that the Complainants would not participate In the fee arbitration and
also Indicated his objection to Slavney as the arbitrator; that by letter dated
September 19, 1986, Slavney advised the Commission and the parties that he was
withdrawing as the arbitrator due to the objection indicated by Laleunesse; and
that at the request of counsel for Respondent Unions, and over the objection of
Complainants’ counsel, the Commlission appointed another independent arbitrator,
June Weisberger, to replace Slavney as the {mpartial decisionmaker.
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Z6. That Respondent District Council 48's "Notice te All Nonmember Fairshare
Payors® does not provide any financial information for the local unions affilirted
with Respondent District Council 48 other than their aggregate total expenditures
for the period reported, and does not provide any basis for a presumption that the
percentages of chargeable expenses for each local is at least equal to that of
Respondent District Council 48; that Parr testified at the May 30, 1986 hearing
that the basis of Respondent District Council #438% determination that its
affiliated local unions' chargeable expenses are at least as great as those of
Respondent District Council #8, is his Yexperience looking at local operating
statements, knowing what kind of functlons and activities they do, and function of
the aggregate of 33 locals that are operating within the Council, and knowing what
the responsibilities ares" that said notice, and the procedures set forth therein,
distinguish between "objectors® and "challengers" In that only those who
“challenge® the Respondent Unions' calculation of the fee amount chargesble to
dissenters will receive any additional rebate and reduction in the fee as a result
of the determination of the chargeable fee amount by the impartial decisionmaker;
that said notice is not clear as to the aforesaid consequences of “objecting”
rather than "challenging;" that said notice, and the procedures set forth therein,
reguire that “"objections" and Vchallenges"” be filed with Respondent District
Council 48 annually and within a designated thirty day period by certified mall,
and that 'challenges” be accompanied by a check or money order In the amount of
Five Dollars {5§5.00) payable to Respondent District Council 48 to defray the cost
of the impartial decisionmaker; that said certified mail requirements and the Five
Dollar {$5.00) fee to *challepge" constitute unwarranted cbstacles to pursuing
"objections” or “challenges;" that although said notice refers to filing a
“charge" with the Commission as a possible procedure for initiating a ¥challenge,”
the Respondent Unions' have implemented a different procedure involving requesting
the Commission to appoint an independent arbitrator, and to that extent the notice
is unclear as to what the procedure is {o obtain a determination of the proper fee
amount by an impartial decisionmaker; that said notice, and the procedures set
forth therein, do not address the rights of those emploves who become subject to
Respondents' fair-share fee deductions subsequent to the close of Respondent
Unions’ annual dissent period; that under said procedures the Respondent Unions
are continuing to deduct fair-share fees equal to full dues from those fair-share
payors who do not Yobject' or “challenge,” that Parr testified that the fees of
“objectors” and “challengers® will be advance rebated by deducting the regular
dues amount from their pay and sending them a check for the rebate amount upon
notification via the employer's payroll registry that the fee bas been deducied
from the individual's paycheck, with the rebate checks being sent prior to the
deducted fees being placed in Respondent District Council 48's account; that only
those who "challenge" will have their fees Yescrowed"; that the "escrow" of
“challengers™ fees during the pendency of the determination by the Impartial
decisonmaker provided for in said notice censists of Respondent District
Council 48 establishing a master account under its control, with subaccounts for
each “chatlenger,” in a manner that would permit independent verification of the
amounts deposited in each sccount, the interest earned in each account and the
disbursement of the amounts, with such disbursement to be made upon Issuance of
the decision by the impartial decisionmaker; and that the aforesaid procedure,
while interest-bearing and adequately verifiable through bank statements, does not
constitute a true “sscrow,” because It does not remove the fund Irom Respondent
District Council 48% control,

21. That on December 15, 1986, Complainants in Browne and Dorothy A. Koch
filed with the Commissien a motion to iptervene in thls preceeding and te amend
the complaint in Browne to add Koch as a party complainant; that accompanying
and in support of said motion is Koch's affidavit in which she deposes that she is
s resident of Milwaukee, Wisconsin, that she has been employed by Respondent Board
in the bargaining wunit represented by Respendent District Council 48 and its
affiliated Respondent Local 1033 since September of 1981, that she has been
subject to full fair-share deductions since that time and that she objects 1o the
use of her fee for purposes other than collective bargaining and contract
administration and made her objections krown to Respondent District Council 48 by
certified malil on June 200, 1986 and <did not do so earlier because she did not know
of her rights until she received Respondent District Council 48's "Notice to Al
Nonmember Fairshare Payorss” and that Respondent Unions have not objected to Koch
being added as z complainant,

22. That counsel for the parties in Browne executed a "Stipulation Re
Ffast-Years’ Fair«Share Deductions and Protest Dates” dated December 9, 1987 and
filed with the Commission on December 1%, 1987 and incorporated herein by
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reference and attached hereto as "Appendix Cy that pursuant to said Stipulation
Respondent AFSCME agreed te refund 100% of the "per capita taxes” it had
received from Complainants from "the appropriate beginmning date” through
December 31, 1981 and Respondents District Council 48 and Local 1053 agreed to
jointly and severally refund 75% of the fees they had received from Complainants
for the same period; that said refunds were agreed to in lieu of litigating that
portion of Complainants' fees spent for activities not chargeable to them for
those years prior to and through December 31, 19817 and that the parties left the
determination of the "appropriate beglaning date” for the Commission to decide.

23,  That counsel for the parties In Browne executed a "Stipuylation Re 1982
Fair-Share Deductions® dated lJuly 14, 1983 and filed with the Commission on
July 18, 19583 and incorporsted herein by reference and attached hereto as
“Appendix D' that pursuant to said Stipulation Respondent AFSCME agreed to refund
to Complainants 100% of the ‘*%g_ capita taxes” it had received from
Complainants' fair-share fees paid during the period from January I, 1582 through
December 31, 198%; that Respondents District Council 48 and Local 1053 agreed to
jointly and severally refund 75% of the monies they recsived from Complainants'
fair-share fees paid during the aforesaid pericd; and that sald refunds were
agreed to in lieu of litigating that portion of their fee spent for activities not
chargeable to Complainants during the period from January 1, 1982 to December 31,
1982,

2%4. That at times material herein, Complainants Walter J. Johnson, Edward L.
Barlow, Erna Byrne, Lym Kozlowski, Cherry A. Le Noir, Gerald Leranth, Irving E.
Nicolai, Doris M. Piper, Christima Pitts, Mildred Pizzino, Helen Ryznar,
Marshall M. Scott, John P, Skocir, Anne C. Teba, Oliver J, Waldschmidt, and
Annabelle Wolter, have been, and are, Individuals residing In Wisconsin.

23, That Respondent Milwaukee County, hereinafter referred to as Respondent
County, is a municipal employer and has its principal offices at Milwaukee County
Courthouse, Milwaukee, Wisconsin.,

26, That Respondents Loca! 394, AFSCME; Local 643, AFSCME; Local 282,
AFSCME; Local 1033, AFSCME; Local 163%, AFSCME: and Local 1636, AFSCME,
hereinafter referred to collectively as Respondent Locals, are labor organizationg
chartered by, subordinate to, and affiliated with Respondents AFSCME and District
Council 4%, and have their offices at 3427 West 5t, Paul Avenue, Milwaukee,
Wisconsin.

27. That the named Complainants designated im Finding of Fact 2% brought
suit in Milwaukee County Circuit Court on July 10, 1973 on behalf of themselves
and other similarly situated non-union employes in bargalning units represented by
the Respondent Unions; that the complaint filed in said suit challenged the
constitutionality, facially and as applied, of Secs. 111.70(1}{h) (now (f}} and
111.,70{2}, Stats., authorizing fair-share agreements between Respondent Unions and
Respondent County; that Complainants' suit was ultimately ordered referred to the
Commission withoyt the Court having certified it as a class actlon; and that the
amended complaint in this case was filed with the Commission on March 19, 1982,

28, That at all times material herein the Respondent Locals and Respondent
District Councit 48 have represented employes of the Respondent County in the
bargsining ounit(s) consisting of numerous classifications of employes, for
purposes of collective bargaining concerning wages, hours and conditions of
employment; that at the times material herein the individual Complainants named in
Findings of Pact 28 and 37 have been employved in said bargaining unit{s); and that
the Respondent Locals and the Respondent County have been parties to sucessive
collective bargaining agreements covering the wages, hours and conditions of
employment of all employes in said bargaining unit(s).

2%.  That on or about February 16, 1573, the Respondent Locals and the
Respondent County initially entered into an agreement entitled “fair share,"” which
became effective on or about March 10, 1973, and provided in relevant part as
follows:

{1} Effective in accordance with the provisions of
paragraph (&) of this Section, and each pay period thereafter
duripg the term of the current collective bargaining agreement
between the parties, amd onless otherwise terminated as
hereinafter provided, the emplover shall deduct from the
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biweekly earnings of the employes specified herein an amount
equal to such employe's proportiohate share of the cost of the
collective bargaining process and contract administration as
measured by the amount of dues uniformly required of all
members, and pay such amount o the treasurer of the certified
bargaining representative of such employe within ten {10} days
after such deduction s made, provided:

fa} That as to persons in the employ of the
employer as of the effective date of this agreement, such
deduction shall be made and forwarded to the treasurer of the
certified bargaining representative from the biweekly earnings
of all bargaining unit employes.

{b)} That such deduction shall be made and forwarded
to the treasurer of the certified bargaining representative
from the biweekly earnings of new bargaining unit employes in
the first pay period.

{c} In order to insure that any such deduction
represents the proportionate share of each employe in the
bargaining unit of the cost of collective bargaining and
contract administration, and recognizing that the dues of the
constituent Locals of District Council 48, the only certified
bargaining representative, vary from one Local to another, it
is agreed as follows:

1. That prior to the implementation
of the Agreement, District Council 38 shall
submit 1o the County a schedule of monthly
dues uniformly levied by sach of its
constituent Locals, and its jurisdiction.

2. Any increass in dues or {falr
share amounts to be deducted shall be
certified by the Union at least fifteen (1IN}
days before the start of the pay peried the
increased deduction is to be effected,

3, The Union agrees that no funds
collected from non-members under this fair
share agreement will be allocated for, or
devoted dlrectly or indirectly to, the
advancement of the candidacy of any person for
any political office,

* * »

In the event of any acton hrought challenging the
provisions of this fair share agreement, or the right of the
Unlon and the County to enter into such an agreement, after it
is determined by an administrative body or & court of
competent jurisdiction that deductions made pursuant to the
provisions hereof are in any mamner In conflict with the
rights of the challenging party, all sums which the County has
agreed to deduct from the esarnings of the emploves covered by
the agreement and transmit to the Treasurer of Disteict
Council %8, except sums deducted pursuant to voluntary
checkoff cards on file with the emplover, shall be placed in
trust with Midland National Bank pending the ultimate
disposition of such action, In the event the cutcome of such
action favers the continuance of the falr share agreement, the
monigs held in trust, tegether with the interest earned
thereon, shall be paid to the Union upon entry of judgment in
such action,

30. That since entering into the initial fair share agreement, the
Respondent Locals and the Respondent County have entered into sucCessive
collective bargaining agreements containing similar provisions te that cited in
Finding of Fact 29,
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31. That pursuant to said fair share agreements, the Hespondent County has
deducted from the wages of employes in the bargaining unit{s)} covered by the
aforesaid agreements, who are not members of the Respondent Locals, soms of money
denaminated as fair-share dedouctions, in the same amounts as the amounts of dues
paid by members of the Respondent Locals, and has transmitted sald sums to
Respondent District Council 48, which in turn has transmitted portions of said
sums to the Respondent Locals and to Respondent AFSCME, as well as to the
Milwaukee County Labor Council, the Wisconsin State AFL-CIKD, and the Wisconsin
Coalition of American Public Employees {CAPE).

32, That during the course of the Stage 1 proceeding in Johnson the
parties agreed pursuant to a stipulation executed on August 10, 1582 77 1hat the
Respondent Unions, directly or indirectly, expend sums of monles from membership
dues, as well as from fair share exactions from the earnings of Complainants and
employes of the Respondent County employed in the collective bargaining unit{s} in
which Complalnants are employed, for certain activities engaged in by the
Respondent Unions, their officers and agents, with respect to the bargaining
unit{s) in which Complainants are employed, as well as with respect to bargaining
units, and work locations where employves other than the Complainants are employed,
which activities are set forth in paragraph 10 of the Examiner's Initial Findings
of Fact in Johnszon &/ and incorporated herein by reference; that certain of the
activities of the Respondent Unions, their officers and agents, and the
expenditures of the Respondent Unions for such activities, do not relats 1o the
Respondent Unions' representational interest in the collective bargaining process
or to the administration of collective bargaining agreements, which activities are
set forth In paragraph 11 of the Injtial Findings of Fact in this case and
incorporated herein by reference; that cerialn of the activities of the Respondent
Unjons, their officers and agents, and the expenditures of the Respondent Unions
for such activities, relate to the Respondent Unlons' representational interest in
the collective bargaining process or to the administration of collective
bargaining agreements which activities are set forth in paragraph 12 of the
Initial Findings of Fact in this case and incorporated herein by referencej and
that certain of the activities of the Respondent Unions, their officers and
agents, and the expenditures of the Respondent Unions for such activities, in part
relate, and in part do not relate, to the Respondent Unions’ representational
interest in the collective bargaining process or to the administration of
collective bargaining agreements, which activities are set forth in paragraphs 13,
1% and 15 of the Initial Findings of Fact in this case and incorporated herein by
reference.

33, That In their respective Responses to Complainants’ Reguest for
Admissions 3/ filed in Johnson, Respondent Unions and Respondent County admitted
in Johnson, the same facts paraliel to those facts admitted by Respondents in
Browne and set forth In Findings of Pact 12 through 13, sbove, and the facts set
forth In Pindings of Fact {2 through 15, as they also pertain to the Respondent
Unions in Johnson, are incorporated herein by reference,

3%, That in their respective Responses te Complainants' Request for
Admissions filed in Johnson, Respondent Unions and Respondent County admitted
that at no time has Respondent County requested or received from Respondent Unions
an accounting of their expenditures for collective bargaining and contract
administration. 10/

7/ The parties in Johnson stipulated that the categories of expenditures for
Respondent Unions are the same as set forth in paragraph 11 of the
Commission'™s Initial Findings of Fact in Browne and that the Commission's
initial findings of fact and Initial conclusions of law with regard to these
categories as set forth in paragraphs 12-16é of those Initial Findings of Fact
and Initlal Conclusions of Law at pages 5.10, may be adopted in Johnson
w;,éhost need of hearing as initial findings of fact and initial conclusions
Ql 8w,

8/ Dec. No. 19545-8 {(Honeyman, 2/83).

9/ Respondent Unions' Response to Request Por Admissions filed on May 23, 1924
and Respondent County's Response filed on April 30, 1986.

i0/  Ibid.
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35, That in thelr respective Responses to Complainants Request For
Admissions in Johnson, both Reéspondent Unions and Respondent County admitted
that when Complainants asked that fair-share deductions be placed in escrow
pursuant to the terms of the fair-share agreement after Decislon No. 19545.B was
issued in this proceeding, Respondent Unjons contended that escrow was not
required by the agreement and demanded contract grievance arbitration of the
question, and that in the subsequent contract grievance arbltration proceedings,
in which Complainants were denied participation, the arbitrator ruled that escrow
was not required by the fair-share agreement,

36. That the facts set forth in Findings of Fact 16 through 20, above, are
repeated here and incorporated herein by reference.

37. That on November 16, 1983, by motion dated November 15, 1983,
Complainants moved they be permitied to amend their complaint to add the following
sixteen individuals as complainants: Barbara Barrish, Doris M. Conner, Terese G.
Fabian, Kathleen S, Fleury, Mary E. Jaeger, Regina 5. Karpowitz, Carolyn Kossert,
Kenneth E. Multhau?, Mildred Neliz, Teresa Patzke, Carol 5. Peters, Dorothy E.
Riedel, Cynthia Schneider, Ruth Chervl Thompson, lone Trachsel and Delores V,
Winter; that on May 28, 1982 Complainants in Johnson filed with the Examiner
appointed by the Commission a "Motion For Order ﬁpproving Notice of Pendency of
Class Action,” and in support of sald motion filed the aifidavits of Barrish,
Fleury, Karpowitz, Kossert, Nofiz, Peters and Trachsel, wherein they indicated
they had notified the union that they objected to the use of their fair«share fee
for any purposes other than collective bargaining or contract administration, as
well as affidavits of other Individuals not in issue in regard to their admission
as complainants; that subsequent to the filing of sald motion the Complainants
submitted the affidavit of Jaeger; that along with their "Reply in Support of
Motion for Order Approving Notice of Pendency of Class Action” filed on August 9,
1982, Complainants submitted the affidavits of Winter and Fabian; that attached to
Complainants' Motion to Add Complainants were letters from Complainants’ counsel,
Attorney Laleunsesse, to Respondent Unions' counsel at the time, Attorney Kraft,
stating that the following individuals ebjected 1o the Respondent Unions' use of
thelr fair-share fee for purposes other than cellective bargaining and contract
administration: Multhauf {letter of May 19, 1983}, Hawley, [/ Patzke, Conner,
Riedel (letter of May 27, 1983}, and Schpneider {letter of June 23, 1983); that
Complainants' Motion to Add Complainants and the affidavits submitted by the
following individuals admit that Karpowitz left the employ of Respondent County on
or about December 31, 1985, that Moffz left the employ of Respondent County on or
about April 2, 1973 and that Winter left the employ of Respondent County on or
about June 22, 1981; that Complainants' Motion to Add Complainants admits that
Patzke left the employ of Respondent County in October of 1977¢ that on
December 1%, 1983 Respondent Unions filed their response to Complainants’ Metion
to Add Complainants wherein the Respondent Unjons indicated they do not conmtest
the addition as party complainants of Barrish, Conner, Fabian, Fleury, Jaeger,
Kossert, Multhaul, Peters, Riedel, Schneider, Thompscn and Trachsel, but do oppose
the addition as party complainants of Karpowtiz, Noffz, Patzke and Winter on the
basis that their claims are wholly time-barred under Sec. 111.07{I4}, Stats.; aod
that the prohibited practices alleged as to Karpowitz, Noffz, Patzke and Winter
took place more than one year prior to the date their addition as complainants was
moved,

38. That on January 30, 1986 counsel for the parties in Johnson executed a
“Stipulation Re Past-Years' Fair-Share Deductions and Protest Dates" filed with
the Commission on February ¥, 193¢ and ingorporated herein by reference and
attached hereto as "Appendix E" that pursuant to sald Stipulation Respondent
AFSCME agreed to refund 100% of the "per capita taxes” it had received from
Complainants and from certain objecting individuals Complainants have moved to
add, from the "appropriate beginning date" through December 31, 1982 "in lieu of
discovery and litigation regarding that portion of fair-share fees paid during the
perled prioy to December 31, 1982, and spent for activities not chargeable to
complainants and other objecting employees under Section 111.70, Wis. Stats.™
that pursuant to said Stipulation Respondents District Council 43 and the
Respondent Local Unions agreed jolntly and severally to refund 75% of the maonies
received by them from fair-share fees paid by Complainants and certain obiecting

11/ Hawley was not included in the Motion to Add Complainants and therefore has
not been added as a complainant herein.
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individuals Complainants have moved 16 add, from the "appropriate begimning date”
through December 3}, (982 "in leu of discovery and litigation regarding that
portion of fair-share fees paid during the period prior to Decembsr 31, 1982, and
spent for activities not chargeable to complainants and other objecting emplovees
under Section 111.70 Wis. 3tats."; and that pursuant to said Stipulation the
parties leit the determination of the “"appropriate beginning date” for the
Commission to decide.

On the basis of the foregoing Findings of Fact, the Commission makes and
issues the following

CONCLUSIONS OF LAW

1. That Barbara Barrish, Dorothy M. Conner, Terese G. Fabian, Kathleen S,
Fleury, Mary E, Jasger, Carolyn Kossert, Kennsth E, Multhauf, Carol 5, Peters,
Dorothy E. Riedel, Cynthia Schneider, Ruthy Cheryl Thompson and lone Trachsel are
parties in interest in the proceadings In Johnson v. Milwaukee County, within
the meaning of Sec., 111.074{2)¥a), Stats., and are appropriately added as ¢o-
complainants in that case eiffective November [6, 1983,

2, That Regina 5. Karpowitz, Mildred Notfz, Teresa Patzke and Dolores V.
Winter are parties in Interest in the proceedings in Johnson v, Milwaukee
County, within the meaning of Sec. 111.07{(2){(a}, Stats., but their addition as
co-complainants in that case is barred by the operation of the one vear statute of
limitations set forth In Sec, 111.07{1%}, Stats,, and made applicable by 3ec.
B1,70{e¥{a), Stats.

3. That Dorothy A. Koch is a party in interest in the proceedings In
Browne v. Milwaukee Board of School  Directors, within the meaning of
Sec. 111,07(2){a}, Stats., and is appropriately added as a co-complainant in that
case effective December 13, 1936,

4, That Respondent Milwaukee Board of School Directors, its officers and
agents, have not committed prohibited practices within the meaning of the
Municipal Employment Relations Act by deducting fair-share fees from the pay of
the Complainants and other non-member falr-share pavors In the bargaining unit
represented by Respondent Local 1053 and turning those fees over to Respondent
Unions pursuant te fair-share agreements with Respondent Local 1053,

5. That Respondent Milwavkee County, its eofficers and agents, have not
committed prohibited practices within the meaning of the Municipal Employment
Relations Act by deducting fair-share fees from the pay of Complainants and other
nonmember fair-share payors in bargaining unit(s) represented by said Respondent
Unions and turning those fees over to those Respondent Unlons pursuant to fair-
share agreements with the Respondent Locals.

6, That because the Wisconsin Supreme Court has held that the fair-share
previsions of the Municipal Employment Relations Act, Secs. 11L.70{1)}{{} and
11,7042}, Stats,, are constitutional on their face and are to be interpreted in a
manner consistent with the 1.5, Constitution, those statutory provisions must be
deemed to require that a union must first establish and implement the procedural
safeguards, held by the 1.5, Supreme Court to be constitutionally required in its
decision In Chicago Teachers Union v. Hudson, before the union may lawiully
exact a fair-share fee from monmembers it repreosents.,

7. That the decision of the U.S5, Supreme Court in Chicago Teachers Union
v. Hudson did not establish a new principle of law, either by overruling clear
past precedent on which litigants may have relied or by deciding an issug of first
impression whose resolution was not clearly foreshadowed, hence it does not
constitute a clear break with existing law, and therefore applies retroactively,

2. That in the prezence of a valid fair-share agreement and the
constitutionally required procedura! safeguards set forth in the decision of the
11,5, Supreme Courl in Chicage Teachers Union v, Hudson, Secs. 111.70{1}{1)} and
111.70(2} of the Municipal Employment Relations A<t permit a unioen to collect and
spend a fajr-share fee egqual to regular dues from the nonmember employes it
represents as the exclusive collective bargaining representative if those
monmembers have not made their dissent known te the union in the manner and time
the union may lawfully require.
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9. That the Respondent Unions in Browne v. Milwaukee Board of School
Directors AFSCME, District Council %3 and Local 1053, Thaving directly or
indirectly expended sums of monies from fair-share fees paid by Complainants, and
other nonmember fair-share fee payors employed in the bargaining unit represented
by Respondent Local 1053, for the activities set forth in Initial Conclusion of
Law 2 in that case; that sald activities are not related to the ability of said
Respondent Unions to carry out their representational interest as the exclusive
collective bargaining representative of the employes of Respondent Board in the
bargaining unit represented by Respondent Local 1053 in the collective bargaining
process and contract administration with Respondent Board within the meaning of
the Muncipal Employment Relations Act; and that therefore, expenditures by the
Respondent Unions for said activities cannot be properly included in determining
the cost of collective bargaining and contract administration for the purpose of
establishing the sums of money required to be paid to Respondent Unions by
dissenting fair-share payors pursuant to a fair-share agreement existing between
Respondent Local 1053 and Respondent Milwaukee Board of School Directors, within
the meaning of Sec. 111.70(1)}{(f) of the Municipal Employment Relations Act.

10. That the Respondent Unions in Johnson v. Milwaukee County, AFSCME,
District Council 48 and the Locals, have directly or indirectly expended sums of
monies from fair-share fees paid by Complainants, and other nonmember fair-share
fee payors employed in the bargaining unit(s) represented by Respondent Locals,
for the activities set forth in Initial Conclusion of Law g in that casej that
said activities are not related to the ability of said Respondent Unions to carry
out their representational interest as' exclusive collective bargaining
representative of the employes in the bargaining unit(s) represented by Respondent
Locais in the collective bargaining process and contract administration with
Respondent Milwaukee County within the meaning of the Municipal Employment
Relations Act; and that therefore, expenditures by the Respondent Unions for said
activities cannot be properly included in determining the cost of collective
bargaining and contract administration for the purpose of establishing the sums of
money required to be paid to Respondent Unions by dissenting fair-share payors
pursuant to a fair-share agreement existing between Respondent Locals and
Respondent Milwaukee County, within the meaning of Sec. 111,70{1){f) of the
Municipal Employment Relations Act.

11. That the procedures set forth in Article IX, Section 10, and Article XII
of the Constitution of Respandent American Federation of State, County and
Municipal Employees, as amended by the 24th International Convention, June 9-13,
1980, and set forth in Finding of Fact 1%, did not provide the constitutionally
required procedural safeguards set forth in Chicago Teachers Union v. Hudson.

12. That by exacting (i.e., collecting and using) a fair-share fee from
Complainants and other nonmember fair-share fee payors in the absence of any
procedural safeguards other than the procedures noted in Conclusion of Law 11, and
therefore in the absence of the constitutionally required procedural safeguards,
the Respondent Unions in Browne v. Milwaukee Board of Scheol Directors, AFSCME,
District Council 48 and Local 1053, their oificers and agents, committed
prohibited practices within the meaning of Sec, 111.70(3)(b)1, Stats,

13, That by exacting (i.e., collecting and using) a fair-share fee from
Complainants and other nonmember fair-share fee payors in the absence of any
procedural safeguards other than the procedure noted in Ceonclusion of Law 11, and
therefore in the absence of the constitutionally required procedural safeguards,
the Respondent Unions in Johnson v. Milwaukee County, AFSCME, District
Council 48 and the Locals, their officers and agents, committed prohibited
practices within the meaning of Sec. 111.70{3}(b)!, Stats.

14, That the "Notice To A!l Nonmember Fairshare Payors," and the procedures
set forth therein, distributed on May 23, 1986 to all nonmember fair-share payors
represented by the Respondent District Council 48 and its affiliated locals
provide some, but not all, of the constitutionally required procedural safeguards
set forth in the decision of the U.5. Supreme Court in Chicago Teachers Union v.
Hudson and is constitutionally, and hence statutorily, deficient in the respects
identified in our Merorandum in this decision; and that, therefore, on and after
May 23, 1986, the Respondent Unions in Browne v. Milwaukee Board of School
Directors, AFSCME, District Council 48 and Local 1053, their officers and agents,
commit prohibited practices within the meaning of Sec, 111.70{3}(b}1, Stats., by
continuing to exact fair-share fees from the Complainants, and other nonmember
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fair.share payors employed by Respondent Milwaukee Board of Schosl Directors in
the bargaining wunit represented by Respondent Local 1053, without having
established the required procedural safeguards.

15, That the "Notice To All Nonmember Fairshare Payors,” and the procedures
set forth therein, distributed on May 23, 1986 to all nonmember fair-share payors
represented by the Respondent District Council 48 and its affiliated locals
provide some, but not all, of the constitutionally required procedural safeguards
set forth In the decision of the U,S, Supreme Court in Chicags Teachers Union v,
Huydson and is constitutionally, and hence statutorily, deficient in the respects
identified In our Memorandum In this decislon; and that, therefore, on and after
May 23, 1986, the Respondent Unlons in Johnson v, Milwaukee County, AFSCME,’
District Councli 48 and the Locals, their officers and agents, commit prohibited
practices within the meaning of Sec, 111.70(3}(b}I, Stats.,, by continuing to exact
fair-share fees from the Complainants, and other nonmember {fair-share payors
employed by Respondent Milwaukee County in bargaining unit(s) represented by
Respondent Locals, without having established the required procedural saleguards.

Based on the foregoing Findings of Fact and Conclusfons of Law,
NOW, THEREFORE, it is
ORDERED 12/

i. That the Motion to Add Complainants flled in Jlobnson v. Milwaukee
County Is hercby granted as to Barbara Barrish, Dorothy M. Comer, Terese G.
Fablan, Kathleen 3, Fleury, Mary E. Jaeger, Carolyn Kossert, Kenneth E. Multhauf,
Carol 5. Peters, Dorothy E. Riede], Cynthia Schneider, Ruth Cheryl Thompson and
lone Trachsel, effectlve November 16, 1983, and Is hereby denled as to Regina S.
Karpowitz, Mildred Noffz, Teresa Patzke and Dolores V., Winter.

L3/ Pursuant to Sec, 227.48{2}, Stats., the Commission hereby notifies the
parties that a petition for rei‘zearifa% may he filed with the Commission by
following the procedures set forth In Sec. 227.%9 and that a petition for
judicial review npaming the Cormmission as Respondent, may be filed by
following the procedures set forth in Sec, 227,33, Stats,

227.%9 Petitions for rehearing in contested cmses. (1} A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the order,
file a written petition for rehearing which shall specify in detail the
grounds for the relief sought and supporting authorities. An agency may
order a rehearing on Its own motion within 20 days after service of a final
order. This subsection does not apply to s. 17.025{3)e). No agency is
required to conduct more than one rehearing based on a petition for rehearing
tiled under this subsection in any contested case,

227.31 Partles and proceedings for review. {1} Except as otherwise
specifically provided by law, any person aggrieved by a decislon specliled In
5. 227.32 shall be entitled to judicial review thereof as provided in this
chapter.

{a) Proceedings for review shall be Instituted by serving a petition
therefor personally or by certlfied mall upon the agency or one of its
officials, and filing the petition In the office of the clerk of the circuit
court for the county where the judicial review proceedings are to be held,
Unless a rehearing is requested under s, 227.4%, petitions for review under
this paragraph shall be served and filed within 20 days after the service of
the decislon of the agency upon all parties ynder s. 227,48, ¥ a rehearing
is requested under s, 227,49, any party desiring judicial review shall serve
and file a petition for review within 30 days after service of the order
finally disposing of the application for rehearing, or within 30 days after
the final disposition by operation of law of any such application for
rehearing. The 30-day period for serving and filing a petition under this
paragraph commences on the day after personal service or mailing of the

{Fostnote 12 continued on the bottom of Page 19.)
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2. That the Motion For Intervention filed in Browne v. Milwaukee Board of
School Directors to permit Dorothy A, Koch to intervene and to amend the
complaint therein to add her as a complainant in that case, Is hereby granted
effective December 15, 1986,

3. That the Motion to Correct Transcript filed by Complainants in these
cases on July 28, 1986 regarding the transcript of the May 30, 1986 hearing in
these cases is hereby granted. 13/

4, That the Motion to Supplement Record filed by Complainants in these
cases on September 22, 1986, and the motion of the Respondent Unions to admit
additional evidence filed on October 21, 198¢ as part of their Response to
Complalnants’ Motion to Supplement Record, are hereby granted.

5., That the Respondent Unions in Browne v. Milwaukee Board of School
Directors, AFSCME, District Council 48, Local 1053, their officers and agents,
and the Respondent Unions in Johnson v. Milwaukee County, AFSCME, District
Council 48, Local 594, Local 6%5, Local 882, Local 1055, Local 1654 and
Local 1656, all affiliated with District Council 48, their officers and agents,
shall, to the extent they have not already done so, immediately:

a) Refund to Complainants, at the percentages set forth
in the respective "Stipulations Re Past-Years' Fair-Share
Deductions and Protest Dates," the fair-share fees paid by
Complainants, and not already refunded, from the time they
became subject to fair-share deductions 14/ through

(Footnote 12 continued from Page 18.)

decision by the agency. If the petitioner is a resident, the proceedings
shall be held in the circuit court for the county where the petitioner
resides, except that if the petitioner is an agency, the proceedings shall be
in the circuit court for the county where the respondent resides and except
as provided in ss, 77.59(6}{(b), 182.70{(¢) and 182.71(5)(g). The proceedings
shall be in the circuit court for Dane county if the petitioner is a
nonresident, If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held In the
county designated by the parties. If 2 or more petitions for review of the
same decision are filed in different counties, the circuit judge for the
county in which a petition for review of the decision was first filed shall
determine the venue for judicial review of the decision, and shall order
transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's interest,
the facts showing that petitioner is a person aggrieved by the decision, and
the grounds specified in s. 227.57 upon which petitioner contends that the
decision should be reversed or modified.

+ & »

{c) Copies of the petition shall be served, personally or by certified
mail, or, when service is timely admitted in writing, by first class mail,
not later than 30 days after the institution of the proceeding, upon all
parties who appeared before the agency in the proceeding in which the order
sought to be reviewed was made.

Note: For purposes of the above-noted statutory time-limits, the date of
Commission service of this decision is the date it is placed in the mail (in this
case the date appearing immediately above the signatures); the date of {iling of
a rehearing petition is the date of actual receipt by the Commission; and the
service date of a judicial review petition is the date of actual receipt by the
Court and placement in the mail to the Commission.

13/ The requested corrections are attached hereto as "Appendix F."

4/ Except that as to the twelve additional Complainants added in Johnsen and
Koch in Browne, such refunds shall be limited to one year prior to the
effective date they were added as complainants in these cases, As to the
other Complainants, these suits were filed in Milwaukee County Circuit Court
within one year of the initial fair-share deductions.
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December 31, 1982, plus interest at the rate of seven percent
(7%) per annum 15/ on the amounts so refunded to them from
the dates the fees were taken to the dates they were/are
refunded.

b} Properly escrow in an interest-bearing account 16/ an
amount equal to the fair-share fees deducted from the pay of
Complainants from January 1, 1983 17/ up to March 4, 1986, the
date of the decision of the U,S. Supreme Court in Chicago
Teachers Union v. Hudson, plus interest at the rate of seven
percent (/%) per annum from the dates the fees were taken
to the date the proper amounts are placed in escrow. The
monies are to remain in escrow until the Commission has
determined in Stage II of these cases the amount that was
properly chargeable to Complainants as a fair-share fee for
each of those years, at which time the Commission will order
the escrow monies, including the bank interest earned, to be
immediately disbursed In accord with its determination.

c) Correct the deficlencies In thelr fair-share notice
and procedures noted in this decision so as to comply with the
requirements set forth in the U.S5, Supreme Court's decision in
Chicago Teachers Union v, Hudson.

6, That the Respondent Unions in Browne v. Milwaukee Board of School
Directors, AFSCME, District Council 48 and Local 1033, their officers and agents,
shall continue the advance rebate for "objectors" and "challengers," and
immediately escrow in an interest-bearing account any and all fair-share fees
deducted from, and not advance rebated to, all fair-share fee payors in the
bargaining unit represented by Respondent Local 1053, including Complainants, from
the date of the decision of the U.S. Supreme Court in Chicago Teachers Union v,
Hudson, March %, 1986, plus interest at the rate of seven percent {7%) per
annum on the fees collected from all such fair-share fee payors, from the date
such fees were taken until they are placed in escrow, until the Commisson has
determined, by hearing had at the request of any of the Respondent Unions in
Browne or by the agreement of the parties, that the Respondent Unions are
prepared to provide adequate notice to all fair-share fee payors in the bargaining
unit and have established the proper fair-share procedures. Upon such a
determination by the Commisslon, or agreement by the parties, and after the
approved notice has been distributed and the time to "object" or "challenge" has
run: (1) the fees that have been collected from the fair-share fee payors who have
not filed a "challenge"” under the corrected notice and procedures, (plus any
amount of the fees deducted from "challengers" not reasonably in dispute, provided
the breakdown into chargeable and nonchargeable categories has been verified by an
independent auditor,) will be disbursed in accordance with the revised and
approved procedures, (2} the fair-share fees thereafter collected shall be
disbursed or escrowed in accordance with the revised and approved procedures, and
(3) the fees of those fair-share fee payors who have filed "challenges" under the
corrected notice and procedures, as well as Complainants, shall remain in escrow
until the impartial decisionmaker has rendered his/her decision on the amount of
the fair-share fee chargeable to those who elected to challenge, with such
determination to date back to the date of the decision of the U.5. Supreme Court
in Chicago Teachers Union v. Hudson.

7. That the Respondent Unions in Johnson v. Milwaukee County, AFSCME,
District Council 48, Local 594, Local 645, Local 882, Local 1055, Local 165% and
Local 1636, their officers and agents, shall continue the advance rebate for
"objectors" and “"challengers,” and immediately escrow in an interest-bearing

15/ The rate set forth in Sec. 814.04{4), Stats., at the times these cases were
intially filed. See footnote 64, infra,

16/ There will have to be separate accounts established for the two cases, and as
we have found, to be a proper escrow the accounts must be outside the control
of the Respondent Unions.

17/ As to Koch it would be one (1) year prior to December 15, 1986, the date she
was added.
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account all fair-share fees deducted from, and not advance rebated to, all fajr-
share fee payors In the bargaining unit{s) representad by the Respondent Locals,
including Cormplainants, from the §ate of the decision of the U8, Supreme Court in
Chicago Teachers Union v, Hudson, March &, 1986, plus Interest at the rate of
seven percent (7567 d’& annum on the fees collected from all such fair-share
fee payors from the dates such fees were taken until they are placed in escrow,
untit the Commission has determined, by hearing had at the request of any of the
Respondent Uniens in Johnson or by the agreement of the parties, that the
Respondent Unlons are prepared to provide adeqguate notice to all fair-share fee
payors in the bargaining unit {5} and have established the proper fair-share
procedures. Upon such a determination by the Commission, or agreement by the
parties, and after the approved motice has been distributed and the time to
*shject® or "whallenge™ has run: {1} the fees that have been deducted from the
fair-share fee payors who have not filed a “"challenge” under the corrected notice
and procedures, (plus any amount of the fees deducted from “challengers" not
reasonably in dispute, provided the breakdown Into chargeable and nonchargeable
categories has been verified by an independent auditor,) will be disbursed in
accordance with the revised and approved procedures, (2} the falr-share fees
thereafter collected shall be disbursed or escrowed in accordance with the revised
and approved procedures, and {3) the feey of those fair-share fee payors who have
filed *challenges" under the corrected notice and procedures, as well as
Complainants, shall remain in escrow until the impartial decisionmaker has
rendered his/her decision on the amount of the fair-share fee chargeable to those
who elected to challenge, with such determination to date back to the date of the
deciston of the U,8. Supreme Court in Chicago Teachers Unilon v. Mudson.

8. That the Respondent Unions in Browne v. Milwaukee Board of School
Directors and the Respondent Unions in Johnson v, Milwagkee County shall notify
the Lommission, In writing, within twenty (20) days of the gate o this Order as
to what steps they have taken to comply herewith.

9. That this Order supercedes our Order for interim relief lssued at the
ciose of the May 30, 1986 hearing in these cases.

15, That the Browne and Johnson cases shall remain consolidated for
purposes of any hearing concerning the adeguacy of the revised notice and
procedures, referred to in Order Paragraphs & and 7 above, but they are not
consolidated for purposes of any Stage 11 hearings referred to in Order
Paragraph 5, above,

11.  That except as otherwise noted above, the Complaints filed in these
matters and the requests for relief advanced herein by Complainants shall be, and
hereby are, dismissed.

Given under our hands and seal at the City of
Madison, Wisconsin this 24th day of April, 1987,

WISCONSIN EMPLOYMENT RELATIONS COMMISSION

. WVM\ Schatanhid

St ' Schoenfe[d, Chairfnan

C R

Herman Torosian, Commissicner

v oo

Danae Davis Gordon, Commissioner
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MILWAUKEE PUBLIC SCHOOLS, MILWAUKEE COUNTY

MEMORANDIUM ACCOMPANYING FINDINGS OF FACT
CONCLUSIONS UF TAW ARND ORDERS

BACKGROUND

On March &, 1986 the U.S5, Supreme Court issued its decision in Chicage
Teachers Union v, Hudson wherein it held that the First Amendment requires that a
union’s agency feeffair~-share procedures contain certain procedural sateguards
before the union may exact a fair-share fee from the nonmembers in the bargaining
unit{s) that it represents. Our Wisconsin Supreme Court had previcusly held in
Browne v. ‘Milwaukee Board of School Directors, §3 Wis,2d 316, 332.333 (197%),
that the fair-share provisions of MERA 18/ are constltutional on their face and
referred the case to the Commisslon for determination of the factual issues and
how MERA is to be applied,

18/ SUBCHAPTER I¥
MUNICIPAL EMPLOYMENT RELATIONS

111.70 Municlpal employment.{]} DEFINITIONS. As used In
this subchapter:

“® = ¢

(£} "Fair-share agreement™ means an agreement between a
municipal employer and a labor organization under which all or
any of the employes in the collective bargaining unit are
required to pay their proportionate share of the cost of the
collective bargaining process and contract administration
measured by the amount of due: uniformly required of all
members. Such an agreement shall contain a provision
requiring the emplover to deduct the amount of dues as
certified by the labor organization from the earnings of the
emploves affected by said agreement and to pay the amount so
deducted to the labor organization.

- o+

{2) RIGHTS OF MUNICIPAL EMPLOYES, Municipal
employes shatl have the right of self-organization, and the
right o form, join or assist labor organizations, to bargaln
collectively through representatives of their own choosing,
and to engage In lawful, concerted activities for the purpose
of collective bargalning or other mutual ald or protection,
and such employes shall have the right to refrain from any and
all such activities except that emploves may be reguired to
pay dues in the manner provided in a falr.share agreement.
Such fair-share agreement shall be subject to the right of the
municipal employer or a labor organization to petition the
commission to conduct a referendum. Such petition must be
supported by proof that at least 30% of the emploves in the
collective bargaining unit desire that the fair-share
agreement be terminated, Upon so finding, the commission
shall conduct a referendum, 1 the continuation of the
agreement is not supported by at least the majority of the
eligible employes, it shall he deemed terminated. The
Commissfon shall declare any fair-share agreement suspended
upon such conditions and for such times as the commission
decides whenever it finds that the labor organization involved
has refused on the basis of race, color, sexual orientation,
creed or sex to receive as a member any employe of the
municipal empleyer in the bargaining unit involved, and such
agreement shall be made subject to this duty of the
commission.  Any of the parties to such agreement or any
municipal employe covered thereby may come before the
commission, as provided in s, 111.07, and ask the performance
of this duty,
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As we noted in our Orders to Show Cause Issued in these cases, in light of
the U,5, Supreme Court's decision in Hudsen, the Complainants served Requests
for Admiscions and Interrogatories with Regquest for Documents on the Respondents
seeking 1o determine whether Respondents had established the procedural safeguards
required by Hudson for the implementation of a fair-share agreement, Shortly
thereafter Complainants filed their respective requests that, in light of
Hudson, the Commission make final findings of fact, econclusions of law and
orders after a hearing to be held within forty davs of thelr request, The orders
requested by the Complainants in Browne can be summarized as followss

{1) That the Respondent Unions be required to return to alt
Complainants, with interest at the rate of seven percent (7%)
per annum from the date of ¢ommencement to the date of
return, all falr-share fees recelved by Bespondent AFSCME
Internationa! from the Complainants that have not already been
returned and seventy-five percent (75%) of all fair-share fees
received by Respondents District Council 48 and Local 1053,
AFSCME, from Complainants that have not already been refurned,
from the commencement of the deductions through December 31,
1982, and all fees received from the Complainants thereafter,
and that the Respondent lhions be required te pay the
Complainants interest at the rate of seven percent {7%) per
anhum on all monles previously returned to Complainants from
the date of deduction tlil the date of refund;

{2} That the Respondent Board cease and desist from deducting
fair-share fees from the earnings of all nonunion employes in
the bargalning wunit Involved that are in excess of a
proportionate share of the costs of collective bargaining and
contract administration, and that Respondent Unions cease and
desist from inducing the Board to do so; and

{3) That the Respondent Board cease and desist from making
any fair-share deductions from the earpings of all nonunion
employes in the bargaining unit involved until the Commission
has determined, after hearing upon any Respondent’s request,
that the Respondents have provided for: "an adequate advance
axplanation to all nonunion employees of the basis for the
fair-share fee, verified by an independent certified public
accountant; a reasonably prompt opportunity for employees to
challenge the amount of the fee before an Impartial declsion-
maker; and an escrow, for at least the amounts determined by
the impartial decisionmaker reasonably 1o be subject to
dispute, while such challenges are pending.” 19/

The orders requested by Complalnants in Johnson can be summarized as
follows:

(1) That the complaint be amended to add the sixteen (18)
Individuals named in Complalnants' Motisn to Add Complainants
filed on November 16, 1983, as co-complainanis

{2) That the Respondent Unions be required to return to all
Complalnants, with interest at the rate of seven percent (7%}
per annum from the date of commencement to the date of
return, all falr-share fees received by Respondent AFSCME
International from the Complainants that have not already been
returned and seventy-five percent (75%) of all fair-share fees
received by Respondents District Council 48 and the Local
Unions Irom Complainants that have not already returned, from
the commencement of the deductions through December 31, 1982,
and all fees recelved from the Complainanis thereafter, and
that the Respondent Unions be required to pay the Complalnants

1%/ In their amended complaint filed with the Commission Complainants in Browne
reguested that Respondent Unions' privilege of entering into and enforcing &
fair.share agreement be suspended for one year. That request no longer
appears as part of Complainants' request for relief.  See fvotnote 38, infra.

1.
No. 18408-G
No. [9545-G



interest at the rate of seven percent (7%) %r_ annum on
all monies previously returned to Complainants from the date
of deduction till the date of refund:

{3} That the Respondent County cease and desist from
deducting fair-share fees irom the earnings of all nonunion
employes in the bargaining units involved thar are in excess
of a proportionate share of the costs of collective bargaining
and contract administration, and that Respondent Unlons cease
and desist from inducing the County to do soj and

(4} That the Respondent County cease and desist from making
any fair-share deductions from the earnings of all nonunion
employes in the bargaining units involved until the Commission
has determined, after hearing upon any Respondent's request,
that the Respondents have provided for: "an adequate advance
explanation 1o all nonunion emplovess of the basis for the
fair-share fee, verified by an Independent certified public
accountant; a reasonably prompt cpportunity for emplovess 1o
challenge the amount of the fee before an impartial
decisionmaker; and an escrow, for at least the amounts
determined by the impartial decisionmaker reasonably to be
subject to dispute, while such challenges are pending." 20/

We issued Orders to Show Cause in these cases and consolidated the cases for
the purposes of hearing on the Orders, The various Respondents submitted their
respective responses to Complalnants’ interrogatories and on May 30, 1985 3
hearing was held before the Commission at which time the Respondent Unions
submitted evidence as to the notice they had provided to falr-share fee pavors
fellowing the decision in Hudson and the procedures they would follow to comply
with the requirements of Hudson. The evidence submitted in that regard
consisted primarily of District Louncil 48 ®Notice to All Nonmemhber Fairshare
Payors," the affidavit of John Parr, Executive Director of District Council 48,
the affidavit of John Sullivan, ceunsel for Respondent AFSCME, and the testimony
of both Parr and Sullivan, After the hearing both Complainants and Respondent
Unicns moved 1o supplement the record in certain respects, including evidence
regarding the nature and operation of the Respendent Unions® arbitration
procedure, We have herein granted both of those motions and have considered all
of said additional evidence to be a part of the record,

Summary of Issues and Decision

In general, the primary Issues decided In this decision are whether the
Respondent Unions' notice, objection procedures and escrow meet the requirements
of Hudson, whethet MHudson is to be applied retroactively and what, if any,
relief 15 appropriate at this polnt in the proceedings. Por the reasons set forth
beiow, we have held that the Respondent Unlons' notice and procedures arc legally
deficient in several aspects and legally sufficient in others; that Hudson is to
be retroactively applied; and that certaln relief Is appropriate at this point In
the proceedings, Specifically, we have held that: .

{1} The Respondent Unions' notice must at a minimum list the major
categories of the respective unions' expenses, and those figures must be
verified by an independent auditor. The notice must also indicate the
amounts for the chargeable categories of expenses, but those amounts listed
do not have to be verified by an independent auditor if the unlon elects to
escrow 100% of the fee being collected from "challengers” less any advance
rebate. Although the instant financial breakdowns were sufficient for
Respondents AFSCME and District Council #8, there were not any breakdowns or
auditor verifications of figures for the local unions or a sufficient basis
for the presumption that the percentage of chargeable expenses for the locals
is at least as great as that of Respondent District Council 48;

{2} The Respondent Unions may distinguish between those fair-share fee
pavors who dissent but agree 1o accept the Respondent Unions' computations
{"objectors” under Respondent Unions' netice and procedures), and those who

26/ Complainants in Johansen initially tmade a request for reliel similar to that
sct forth In footnote 19. See alse footnote 35, infra.
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dissent and challenge the Respondent Unions’ computations ("challengers”
under the Respondent Unions' notice and procedures), The Respondent Unions
may restrict the benefit of the arbitration of the fee amount to the larter
group, as long as the notice makes clear the difference between "objecting”
and “"challenging,” but the Respondent Unions' notice herein Is delicient in
that it {ails to put the reader on clear notice as to the congseguences of
"objecting” rather than "challengings®

(3} 1t is constitutionally permissible for unlons to rely on the
expenses of the prior year to determine the appropriate chargeable fee for
the present year, and unlons are not required to meke an end-of-the-year
adjustment to reflect actual expenses for that year;

(4) Requiring “objections" and “challenges® to be submitted by
certified mall and requiring that one challenging the Respondent Unions'
computations contribute toward the cost of the proceeding before the
impartial decisionmaker constitute unwarranted cbstacles discouraging the use
of the procedures and are not constitutionaily permitted;

{5) Unions may require that fair-share fee payors make their dissent
known annually, where annual notice is given by the unlon, and may require
that dissent be submitted in writing to be effective;

{63 It is not an unwarranted obstacle, and hence is permltted, to
require that “objections” or "challenges” be submitted within a designated
thirty day perisd annually, assuming adequate prior motice from the unions,
and provided that new hires and members who terminate their membership in the
unlon and become subject to lair-share after the close of the dissent period
are given adeguate notice and a thirty day period to “ebject® or "challenge"
and that their fair-share fees are placed in escrow until they have had the
opportunity to dissent, and that thereafter the procedures pertaining to non-
dissenters, "objectors” or “challengers" are applied as appropriates

{7} The Respondent Unions' notice here is unclear as to what the
challenge procedure s and Is deficient under Hudson In that respect;

(8) Under Hudson a #fir-share procedure for challenging the union's
computations must provide for a reasonably prompt decision by an impartial
decisionmaker and this includes giving challengers adequate access to
relevant information, adeguate time to prepare and sufficient advance notice
of the hearing;

(9] The Hudson requirement that the portion of the challenger’s fair-
share fee reasonably in dispute be escrowed pending the outceme of the
impartial decisionmaker’s decision, requires that control of the monies be
turned over to a neutral third party, such as a bank, to be dishursed upon
issuance of, and In accordance with, the decision of the impartial
decisionmaker;

{10) The segregated savings accounts established by Respondent District
Council 48 in these cases do not meet the aforesaid requirement;

{11} Hudson does not require that the fees continue to be held in
escrow after the impartisl decisionmaker's declision has been rendered;

(12} In the presence of the procedural safeguards set forth in
Hudson, the fair-share provisions of MERA permit & union to collect and
spend a fair-share fee equal to regular dues from the nonmembers it
represents if those nonmembers do not make their dissent known to the union
in the manner and time the union may lawiully require;

{13} Hudsen Is to be applied retroectively, and therefore appropriate
relief Is to be fashioned retroactlve te the date Complainants became subject
to fair-share deductions hy Respondents subject to the application of
Sec. 111.07(14}, Stats,

(i4) Respondent Board and Respondent County have not committed
prohibited practices within the meaning of MERA by deducting falr«share fees
equal to full dues from the pay of Complainants and turning those fees over
to the Respondent Unions pursuant to their fair-share agreements;

P
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(15) The appropriate retroactive relief in these cases consists of
ordering the Respondent Unions to (a) refund with interest at the rate of
seven percent (7%) per annum and in the percentages set forth in their
stipulations, those fees paid by Complainants from the time they became
subject to fair-share deductions 21/ through December 31, 1982, that have not
already been refunded to them, (b) pay interest at the rate of seven percent
(7%) per annum to Complainants on the amounts already refunded to them
for the period the amounts refunded were held by Respondent Unions, and (c)
escrow an amount equal to the fair-share fees paid by Complainants since
January I, 1983 to March &, 1986, the date of the U.5. Supreme Court's
decision in Hudson, plus interest at the rate of 7% per annum from the
date the fees were taken to the date the funds are placed in escrow in
compliance with this Order, with the Commission in subsequent S5tage II
proceedings to determine the proper disbursement of the escrow monies based
on the chargeable/nonchargeable proportions of the fees for each of the years
involved;

(16) The appropriate prospective relief is an order that the Respondent
Unions immediately correct their notice and procedures to comply with
Hudson, continue the present advance rebate, properly escrow in an
interest-bearing account all fair-share fees deducted since the date of the
Supreme Court's decision in Hudson and currently being deducted from all
fair-share fee payors in the covered bargaining units, including
Complainants, and not belng advance rebated, plus Interest at the rate of
seven percent (7%) per anpum on all such fees collected from the date of
the Supreme Court's decision In Hudson until they have been placed in
escrow; after the Commission has determined and declared that the Respondent
Unions have established the procedures required by Hudson and after
adequate notice has been given and the time for "objecting" or "challenging"
has run, the fees in escrow, and those collected thereafter, will be
disbursedfescrowed in accordance with the approved procedures, and the fees
of the "challengers,” including Complainants, will remain in escrow until
their disbursement is authorized by the declsion of an impartial decision-
maker as regards the perlod dating back to the date of the decision in
Hudson., Upon such a determination the escrowed monies are to be disbursed
in accord with said decision, including the bank interest earned during the
escrow, Complainants are to be deemed “challengers'" in any such proceedings.

A detailed explanation of the issues, the positions of the parties and the
rationale for our holdings in these cases are set forth below.

I. Sufficiency of Respondent Unions' Pre-Hudson Procedures

Discussion

The U.S. Supreme Court held in Hudson that the First Amendment requires
that before a union may exact a fair-share fee it must establish the following
procedural safeguards: "an adequate explanation of the basis for the fee, a
reasonably prompt opportunity to challenge the amount of the fee before an
impartial decisionmaker, and an escrow for the amounts reasonably in dispute
while such challenges are pending." 1066 5.Ct. at 1078, The Wisconsin Supreme
Court held in Browne that MERA is constitutional on its face, hence MERA must be
construed to require at least the same procedural safeguards held in Hudson to
be constitutionally required, Having concluded herein that Hudson iz to be
applled retroactively, it is necessary to determine whether the Respondent Unions'
pre-Hudson procedures met the procedural requirements set forth in Hudson. As
we did in our Orders to Show Cause issued in these cases, we note that in both
cases the Respondent Unions asserted as affirmative defenses in their respective
Answers to Amended Complaint the existence of internal union rebate procedures
since 1974, See Footnote 1 in both Orders, Browne, Dec. No. I18#08-E at 6
Johnson, Dec. No, 19545-E at 7. A review of the admissions and assertions of
the Respondent Unions in their pleadings and responses regarding their objection
and rebate procedures, and a comparison of those procedures with the requirements
of Hudson, establishes that, at least prior to the implementation of the
Respondent Unions' new procedures in light of Hudson, which are retroactive to
the date of the Hudson decision, the Respondent Unions' fair-share procedures
did not meet the requirements set forth in Hudson.

21/ See footnote 14.
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H, Sufficiency of Respondent Unions’ Post-Hudson Procedures

A. Financial Information in Notice Regarding the Respondent Unlons' Expenses

Complainants

Relying on Hudson and MeGlumphy v, Fraternal Order of Police, 633 F.
Supp. 1074, 1082 (N.D, Ohio, 1986} Complainants assert that the breakdown of the
Respondent Unions' expenses into chargeable and nenchargeable categories must be
verified by an Independent auditor, Since Respondents’ notice does not include
such verification of the breakdowns, the notice does not meet the regquirements of
Hudson, Complainants also assert that the local unions must meet this
requirement and that the federal cases cited by the unions as permitting a
presumption that the percentage of a local's expenses chargeable ts objecting
fair-share payers is at least the same as for the parent union, are not good
precedent as the Issue was not ralsed In those cases,

Ressondent Unions

The Respondent Unions contend that Hudsen only requires that a union have
“all its expenditures” In "major categories™ verified by an independent auditor,
and that the union must only provide an "explamation® of the share of chargeable
expenses anhd not “verificatlon”, They also contend that it Is impossible, as a
practical matter, consistent with the standards of the accounting profession, for
an auditor to determine the legitimacy of the related expensgs. That judgement
cannot be made through the application of “generally accepted accounting
principles.” Further, requiring independent verification of the hreakdown of
expenses would be "pointless and repetitive,” since the union is required to
justity Its calculations in an expeditious adversarial proceeding before an
impartial decisionmaker. Respondent Unions take a similar position regarding the
notice of the local union's expenditures. The unions wlii bear the burden
regarding the actual expenditures of the locals before the impartial decision-
maker. They also ¢ontend that a presumption as to the percentage of the local's
expenditures chargeable to obiecting lair-share pavors is justified based upon the
decigsions in Beck v, CWA, 112 LRRM 3069, aff'd, 776 F.2d 1187 {sth Cir.,
I985); Dolan v. Rockiord School District No, 205, 121 LRRM 2862 (N.D, I).,
1985); and Ellls V.  BHiAt, 105 LREM 2643, revid on other prounds, Ellis v.
Railway Clerks, 10& 5.Ct. 1883 {1984).

Discussion
The U.S, Supremse Court held in Hudson that:

Basic considerations of failrmess, as well as concern for the
First Amendment rights at stake, alsc dictate that the
potential objectors be given sufficient Information to gauge
the propriety of the union's fee. Leaving the non-union
employees In the dark about the scurce of the tigure for the
agency fee - and requiring them to object in order to receive
information - does not adequately protect the careful
distinctions drawn in Abood,

Hudson, 106 5,Ct at 1076, The Court held that the uvnion's notice In that case
was inadequate for the following reasons:

Instead of identiftying the expenditures for collective
bargaining and contract administration that had been provided
for the benefit of nonmembers as well as members - and for
which nonmembers as well as members can fairly be charged a
fee - the Union identified the amount that it admittedly had
expended for purposes that did not benefit dissenting
nonmembers., An acknowledgment that nonmembers would not be
required to pay any part of 3% of the Union's total amual
expenditures was not an adequate disciosure of the reasons why
they were required to pay their share of 95%,

Id. at 1076, In a Iootnote following the above text the Court provided a
turther explanation of what it is requiring in this regard:

We continue to recognize that there are practical reasons why
"{a}bsolute precision™ in the calculation of the charge to

-7
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nonmembers cannot be "expected or required.® Allen, 373
U. 5., at 122, quoted in Abood, 431 U, 5., at 239-2%0, n, 40,
Thus, for Instance, the Unlon cannot be fauvlted {or
calculating its fee on the basgis of its expenses during the
preceeding year, The Unlon need not provide nonmembers with
an exhaustive and detailed list of all its expenditures, but
adequate disclosure surely would include the major categories
of expenses, as well as verification by an independent
auditor. With respect to an item such as the Union's payment
of $2,167,000 to its affiliated state and national labor
organizations, see n, &, supra. for instance, either a showing
that none of it was used to subsidize activities for which
nonmembtiers may not be charged, ot an explanation of the share
that was so used was surely required.

1d. at 1076, n. I8,

In the instant cases Respondent Unions have provided all of its falr-share
Iee payors with a natice that includes: '

a} =z list of activitles the Respondent Unions spend money on preceded by a
statement thats

The AFSCME International ("AFSCME") and AFSCME Council 4%
and its affillated locals spend a portion of all fees
collected from nonmembers on the following activities, AFSCME
Council 48 has determined that a pro rata portion of the
expenses associated with these activities are chargeable to
a1l nonmembers paying Palrshare Pees to AFSCME Counclt 48, 2%/

b) a list of activities that the Respondent Unions spend money on preceded
by a statement that:

AFSCME and AFSCME Councll 48 and [tz affiliated locals spend a
portion of all tees collected from members and nonmembers on
the following activities, AFSCME Council 48 has determined
that none of the expenses associated with these activities are
¢hargeable to objecting nonmember Fairshare Fee payors. 23/

¢} a statement regarding the application of the above criteria to
Respondent Unions' respective expenses:

22/ Examples of the activitlies listed by the Respondent Unjons in thelr
notice az "chargeable™ to all fair-share fee payors are:

{a} Gathering information In preparation for the negotiation of collective
bargalning agreements;

(b} Gathering information from employees concerning collective bargaining
positions;

{c) Negotiating collective bargaining agreements;

{d} Adjusting grievances pursuant to the provisions of collective bargalning
agreements;

(e} Administration of ballot procedures on the ratification of negotiated
agreements;

L}

{y} Administrative activities allocable to each of the categories described
in categories (a) through (x) above,

23 Examples of the activities listed by the Respondent Unions in their
notice as not chargeable to oblecting fair-share fee payors are:

{Footnote 23 continued on bottom of Page 29.)
;.
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Applying these criteria to the activities and expenses of AFSCME
and AFSCME Council 48 and its affillated locals for the time period
November 1, 1984 through October 31, 1985, AFSCME Council 48 has
determined that 92,123% of the total combined expenses are chargeable to
objecting nonmember Fairshare Fee payors. This percentage is based on
the weighted average of the total expenses of AFSCME Council #8's
affiliated locals that are chargeable to objecting nonmember Fairshare
Fee payors. This is based on the following:

AFSCME $ 557,855.45 x 86.111% = $ 480,374.90
AFSCME Council 48 970,574.15 x 94.26 % = 914,863,19
Affiliated Locals 598,761.47x 94.26 % = _564,392.5
' Totals $2,127,191.07 $1,959,630.65
1,959,630.65
-------------- - 92.123%
2,127,191.07

This calculation wili be effective from the date of this Notice
until June 30, 1987, Prior to June 30, 1987 you will receive a new
Notice containing a new calculation of chargeable versus nonchargeable
expenses based on financial Information for fiscal year 1986,

The AFSCME Council 48 calculation of expense for whlch objecting
nonmember Fairshare Fee payors can be charged a pro rata share is based
on the following audited financial information, This flnancial
information sets forth the expenditures of AFSCME and AFSCME Council 48
in major catgories of expenditures, audlted by an independent
accountant, and states the amounts of expenditures which are chargeable
to objecting nonmember Falrshare Fee payors pursuant to the crlteria set
forth above.

AFSCME International Financiai Information
Expenses for the Fourth Quarter of 1985

Total 8th Total Expenses

Quarter Chargeable to
Category of Expenses Audited Expenses Objecting Fee Payors
Fleld Services - $ 5,247,795 $ 5,231,228
Education and Training 201,361 200,160
Women's Rights/Community Action 176,656 146,951
Research and Collective Bargaining 323,605 323,605

{Footnote 23 continued from Page 28.)

(2) Training in voter reglstration, get-out-the-vote, and campaign
techniques;

(b) Supporting and contributing to charitable organizations, political
organizations and candidates for public office, idealogical causes and
international affairs;

(¢) The public advertising on matters not related to the representational
interest In the collective bargainlng process and contract
administration;

(d) Purchasing books, reports, and advance sheets utilized in matters not
related to the representational interest in the collective bargalning
process or contract administration;

(e) Paying technicians for services in matters not related to the
representational interest in the collective bargaining process an (sic)
contract administration;

« = 8

(m) Administrative activities allocable to each of the categories described
in categories {a) through (1) immediately above;
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Legislation 156,406 143,779

Political Action/People 783,136 (36,070)
Public Policy 162,422 162,422
Public Affairs 988,292 934,321
President's Office 599,654 451,133
Convention 408,322 359,323
Inter-Union Affiliations 1,184,856 740,426
International Affairs 77,363 -0 -
Legal Services 466,743 410,734
Executive Board 297,139 297,139
Personnel 41,938 3,949
Judicial Panel : 99,818 99,318
Secretary-Treasurer's Office 158,830 139,520
Financial & General Operatlng 1,709,116 1,624,828
Totals $13,083, 502 $11,266,316
Tetal Chargeable $11,266,316

International Expenses
----- -_———— - - ——_—_———— = 36.111%

Total Interpational
Expenses $13,023,502

AFSCME MILWAUKEE DISTRICT COUNCIL 42 AFL-CIO
SUMMARY FOR PERIOD 11/01/84 - 10/31/35 BASED UPON ACTIVITY REPORTS
AND ACCOUNTING SUMMARIES OF 20 May 1986*

TOTAL EXPENDITURES $994,126,72
ALLOCATED BY EXPENDITURE CATEGORY
NON-CHARGEABLE $ 42,530,83
CHARGEABLE $123,614.18
ALLOCATED BY TIME SPENT ON ACTIVITY
NON-CHARGEABLE $ 14,489,683
CHARGEASLE $813,492.03
TOTAL CHARGEABLE $937,106.2]
CHARGEABLE PERCENTAGE 94,26%

* This Period has been audlted by Holman, Butal, Fine,

AFSCME MILWAUKEE DISTRICTY COUNCIL 4R AFL-CIO
SUMMARY FOR PERIOD 11/01/8% - 10/31/85
BASED UPON ACTIVITY REPORTS AS OF 20 MAY 1986

Actlvity Employee Code
Code 0001 OQDD2 OO ODOE OOD3 0006 O00DO7 ODDR DDD? Other Total
Al 48,0 48,0 8.0 96.0 30.0 43,0 77.0 88.0 120.0 96.0 705.0
A2 152,0 128.0 56,0 56,0 104.0 32,0 211,0 128,0 134.,0 120.0 1171.0
A3l 0.0 40,0 72,0 23,0 16.0 0.0 20,0 84,0 8,0 43,0 315.0
Al 48.0 40.0 0.0 32,0 0.0 40,0 43.0 40,0 0.0 40,0 288.0
AS 0.0 64.0 0.0 0.0 16.0 0.0 0.0 24,0 0.0 0.0 14,0
MR7 0.0 0.0 6.0 0.0 0.0 0.0 0.0 14.0 0.0 0.0 14.0
NR1  2035,0 1599.5 1998.,0 1881.5 1680.5 1221.0 1530.5 1527.0 1775.0 1337.,0 16585.0
NR2Z 0.0 0.0 137,00 0.0 3.0 0.0 22,0 0.0 0.0 50,0 212.0
. 24/
R1 0.0 0.0 0.0 0.0 0.0 0.0 20,0 0.0 0.0 0.0 20,0
R3 0.0 4.0 0.0 0.0 5.0 0.0 9.5 0.0 0.0 3.5 22,0
RS 0.0 0.0 0.0 0.0 55.0 5.0 1.5 0.0 0.0 9.0 70.5
R6 6.5 0.0 0.0 0.0 8.0 0.0 1.5 0.0 0.0 0.0 16.0
24/ The notice includes definitions of the activity codes and accounting cedes.
See Appendix A, pp. 7-14.
-30-
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R? 9.5 ¢.0 0.0 12,5 13.0 11,0 155 1.0 0.0 2.0 191.5
RrR10 0.0 35,5 0.0 0.0 14.0 0.0 19.0 0.0 0.0 0.0 68,3

Total 2467.3 2263.0 2934.0 2%40.0 3415.0 1367,0 2592.0 2173.0 2343.0 2320.5 2479%%.0

Total
Hours
Worked 2219.5 1923.0 2798,0 2228.0 3199.0 1751.0 2238.0 1797.0 2033,.0 2018.3 22201.0

Total
Hours

Charge-
able  2203.5 1883.5 2798.0 2215.5 2987.0 1735.0 Z216%9.0 1796.0 2033.0 [992.0 21812.5

Percent
Charge-
able 99.3% 97,9% 100.0% 99.4% 93.4% 99.1% 97.0% 99.9% [00.0% 93.3% 93.3%

» = &

2 May

AFSCME Councll 5% Affillated Localz Financlial Information
Expenses for November 1, 1938 to October 31, 1985

AFSCME Council 48 has 35 afflliated Jocal unions. During the
period November, [9%8% to October 31, 1985 these local uniens
had total expenses of $3598,761.47. In accordance wlth
decisions of the federal courts on the question of how local
union expenditures may be allocated for the purpose of
determining a falr share fee. Council 48 has determined that
the percentage of chargeable activitles of these local unions
Is at least as great as the percentage of chargeable
activities of Council 4%, As calculated above, the percentage
of Council 48s local expenses which are chargeable to fair
share fee payors is 94.26%, Applying this percentage to the
toal expenses for Council 48's affiliated Locals ($598,761.47
x %6,24%) 25/ results In a total chargeable expense for the
affiliated locals of $364,392.56.

The Executive Director of Respondent District Council 48, John Parr,
testified that as fo Respondent District Councll 48's financial information in the
notice, the “"Total Expenditures” figures and the figures in the "Total” column for
the different account codes had been independently audited by certified public
accountants, but that the breakdown of those totals Into the different chargeable
and nonchargeable activity codes had not been audited, {Tr, 58-60.) Similarly,
counsel for Respondent AFSCME, John Sullivan, testified that the figures in the
column hegded ™Total #th Quarter Audited Expenses' had been audited, but that the
figures in the second column headed "Total Expenses Chargeable to Objecting Fee
Payors” had not been audited, (¥r. 93.} Parr also testified that the figure of
£598,761.47 glven as the total of the expenditures of all the locals affiliated
with District Council &3 had not been audited., The expenses of the individual
locals also have not heen audited. {Tr. 60-61.) Parr testified that his
determination that the percentage of chargeable activities of these logsls Is at
least as great as the percentage of chargeable activities of District Council 48
is based upen his experience "looking at local operating statements, knowing what
kind of functlens and activities they do, and function of the aggregate of 35
locals that are operating within the Council, and knowing what the
responsibllities are,” (Tr, &1.)

The Court's decision In Hudsen saddresses what Is required in the union®s
potice by way of breskdowns of union expenses and verification by an independent
auditor In Its discussion regarding the adequacy of the unfon's notikce, 106 S.Ct,
at 1076, and n. 18, and In its discussion regarding escrow., 106 5.Ct. at 1077-
78, and n, 21, Im its discussion regarding the rotice the Court held that the

25/ This percentage appears to be a transposition error as the product
($564,392.56) shows 94.26% was the multiplier used to arrive at that figure.
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notice must identify expenditures for collective bargaining and contract
administration, i.e,, expenses for which dissenting [air-share fee payers may be
charged and clarified in rote 18 that:

The Union need wot provide nonmembers with an exhaustive and
detalled list of all Its expenditures, but adequate disclosure
surely would include the major categories of expenses, as well
as verification by an independent auditor, With respect 1o an
item such as the Union's payment of $2,167,000 to iis
affiliated state and national labor organizations, see n, &,
supra, for instance, either a showing that none of it was used
to subsidize activities for which nonmembers may not be
charged, or an explanation of the share that was so used was
surely required. ‘

106 S.Ct, at 1076, ¢

Complainants assert that note IR Is to be read to require verlfication by an
independent auditor of the breakdowns into chargeable and non-chargeable
categories as well. Such an interpretation, however, would not be consistent with
the Court's discussion of when and why a 100% escrow would not be reguired:

We need not hold, however, that a 100% escrow Is constitu.
tinally required. Such a remedy has the serious defect of
depriving the Union of access to some escrowed funds that ht
{s unguesticnably entitled to retain. If, for example, the
original disclosure by the Union had included a certified pub-
Iic_accountant’'s verified breakdown of expenditures, includ-
ing some gatepsories that no dissenter could reasonably chal-
enge, there would be no reason io escrow the portion of the
nonmember's fees that would be reg_;;_q_sﬁ_;_;te& by those
¢atepories, 731 On the record before us, there is no reason
to believe that anything approaching 100% “cushlon® to cover
the possibility of mathematical errors would be constitution-
ally required. Nor can we decide how the proper contribu-
tion that might be made by an Independent audit, in advance,

coupled with adequate notice, might reduce the size of any
appropriate escrow.

106 5.Ct, atv 1078, (Emphasls added)

The Courts discussion appears to us to indicate that wverification by an
independent auditor of the figures in the notice for the chargeable categories is
an alternative the unions have to escrowing 100% of the fee. Thils Interpretation
is supported by note 23 where the Court clarifies its above-cited discussion:

If the Union chooses to escrow less than the entire
amount, however, It must carefully justify the limlted escrow
on the basis of the independent audit, and the escrow figure
must [tself be independently verlfied.

196 5.Ct, at 1078, Further, the Court held that one of the constitutionally
required safeguards is an escrow for the amounts reasonably in dispute while such
challenges are pending." 106 S.Cr, at 1078, I the uynion Is required to have its
figures for the chargeable categories in the notice verified by an independent
auditor, and i the union need not escrow those amounts for the chargeable
categories listed and verified by an independent suditor as having been spent in
those categories, the question arises as to what categories of expenses are left
that need be escrowed as belng "reasonably in dispute,”

We conclude that Hudson requires that, in this regard, the unlion's notice
must at least list the major categories of the union's expenses and those figures
must be verified by an independent auditor, While the notice must also
indicate the amounts for the categories related to collective bargaining and
contract administration, the union may elect to either have those amounts verified
by an independent auditor or It must escrow 100% of the fee being collected, and
not advance rebated, from a dissenting fair-share fee payor who Is challenging the
union's computations until the determination of the proper fee amount has been
rmade by the Impartial decislonmaker,
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In the potice before us in these cases the financial information provided by
both Respondents APSCME and District Council 48, as far as a breakdown of the
expenses and explanation of what activities the Respondent Unions consider to be
chargeable, Is sufficient to meet the requirements of Hudson, The information
on the breakdown of expenses provided by those two Respondenis probably represent
the two ends of the spectrum of what is required, with the information provided by
Respondent AFSCME representing the minlmum of what Is reguired.

As to the information provided in the notice for the afiiliated local unions,
there is only an unverified single amount that is alleged to represent the total
expenses for all of those locals. There is neither a sufficisnt breakdown and
explanation of the expenses, nor an audit of such figures. While we recognize the
practical problems with requiring the unions to provide such information as to the
focals' expenditures, we cannot accept, and do not read the Court in Hudson as
accepting, a presumption as to the chargeable portion of locals' expenses based
upor & union official’s experience, The federal district court cases cited by
Respondent Unions provide little guidance on the point. In Ellls, the District
Court’s findings as to the locals was based upon testimony of the locals and an
examination of their books and records, as well as a stipulation. Ellis, 108
LRRM at 2650. Such a presumption was not an issue before the Court in Deolan,
and in Beck the Special Master found that the defendant local unions had falled
to meet their burden of proof and that "only by evaluating the evidence in the
tight most favorable to them could the Special Master justify an allocation equal
1o that of the CWA.® Beck, 112 LRRM at 3072, These cases preceded the Supreme
Court's decision in Hudson and we note that the Supreme Court did not mention
such a presumption in its discussion of what it was requiring as far as a notice
requirement. However, we also note the Court’s recognition of the practical
problems involved in meeting its requirements and the Court's efforts te find
practical solutions, €.g.,

We continue to recognize that there are practical reasons
why "{albsolute precision” in the calculation of the charge to
nonmembers cannot be “expecied or required.® Allen, 373 U.S.,
at 122, quoted in Abeocd; %31 .3, ay 233-240, n. 40, Thus,
for instance, the Unjon cannot be faulted for calculating its
fee on the basis of its expenses during the preceding year.
The Union need not provide nonmembers with an exhaustive and

- detailed list of all its expenditures, but adequate disclosure
surely would include the major categories of expenses, . . .

L]

We do not agree, however, with the Seventh Circuit that &
full-dress administrative hearing, with evidentiary
safeguards, s part of the "ronstizutional minimum.™ Indeed,
we think that an expeditious arbitration might satisty the

requirement o a reasonably prompt decision by an impartial
decistonmaker, 50 IONg as the arbltrator's seleciion did not
tepresent the Union's unrestricted choice,

[}

Hudson, 106 $,Ct. at 1076-1077,  {Emphasis added)

We think that were an independent auditor to take a random sampling of a
representative number of the local unions and audit their records, and if that
sampling established to the auditor’s satisfaction that the locals’ expenditures
always have z lesser percentage of non-chargeable expenses than does Respondent
District Council 48, such a presumption would be established and would be
sufficient for notice purposes., See Andrews, et al vs, Connecticut Education
Association, et al, Mo. H 83481 (JAC) (D.C, Conn. 1987, We note, however, that
a union would not be relieved of Its burden of proving the validity of the
presumption to the satisfaction of the arbitrator or legal tribunal H its iigures
are challenged.

B, -Scope ol the Determination by the Impartial Decisionmaker

Complainants

Complainants note that the Respondent Unions' procedures distinguish between
fair-share fee payors who do not object toe the unions' use of their fee for

"X
Ne. 1850%-G
No. 19545-G



purposes other than collective bargaining and contract administration, those who
do object, but do not challenge the unlons' figures, and those who
challenge the uniong' figures. Under the Respondent Unlons' procedures only the
latter classitication, l.e., the “challengers,” are entitled to the beneilt of the
irpartial decisionmaker's determination. Complainants assert that as a matter of
statutory jaw the determination must be applied to all of the Respondent Unions'
fair-share fee payors because MERA limits the amount which a union may collect
from all such employes to their proportionate share of the costs of collective
bargaining and confract administration, and that neither an objection or a
challenge Is necessary to limit that amount. In support of their position
Complainants cite the Wisconsin Supréme Court's decision in Browne v, Milwaukee
Board of School Directors, 83 Wis,2d 316 (1978} where it cited the trial court’s
statements that MERA is more restrictive of the wunions’ rights than are
plaintiffs’ First Amendment rights, Purther, Complainants contend that as a
matter of constitutional law the decision must be applied to all "objectors,” and
ot just to "challengers.®

Respondent Unions

The Respondent Unions' argue that MERA requires a falr-share fee payor to
object In order for the limitation on the amount that may be collected ax a fee to
apply, They argue that it Is the union's refusal to act upon the objection once
it has been made known to the union that is the viclation of MERA, and they rely
primarily on the language from the Wisconsin Supreme Court's decision in Browne
where it likened the trial court's analysis of MERA to the U.S, Supreme Courts
approach with respect 1o the Railway Labor Act In International Assn of
Machinists v, Street, 367 U,5, 740, 768-76% (1561}, As to an "objectors"
constitutional rights, the Respondent Unions assert that all fair-share fee pavers
are given the optlon under thelr procedure of elther "oblectlng® or "challenging,"
and that these options are clearly described in the notlce to falr-share lee
payors, They argue that, "Once the fee payor has elected to object and to receive
an advance rebate consistent with the unions' calculation, they have walved thelr
right to an additional rebate, If any, based upon the finding of the Impartial
decisionmaker.” (Respondent Unions' hrief at pp. 8+9.) This "knowing and veoluntary
waiver” by fee payors of the right to challenge it not vielative of their
constitutional rights, Citing D,H, Overmyer Company, Inc, of Ohlo v. Frick
Company, %05 U.S. 174 (1972); White v. rinkbeiner, 611 ©.2d 136 (7th Gir.
l979§.

Discussion

We note first that it Is now clear that, assuming adequate prior notice and
disclosure by the union, in order to trigger his/her First Amendment rights, the
fair-share fee payor must make hisfher dissent known te the union.

In its decision In Huydson the Court expressly stated:

In Abosd, we reiterated that the nonunion employee has the
burden of raising an objection, but that the union retaing the
burden of proefs

+ 5 %

Hudson, 106 8.Ct. at 1073, Further, at Note |6 the Court pointed outs

The moamembers ‘burden” is simply the obligation to
make his objection known, 3See Machinists v. Street, 167 U.S5.
780, 77% (1561} {"dissent Is not to be presumed - It must be
affirmatively made known 10 the union by the dissentiag
employee®)s Railway Clerks v. Allen, 373 U8, 113, 119 {1963}
Abood supra, B31 U,S5,, at 23,

106 5.Ct,, at 1076,

g\’*-—' It is clear from the Court’s statements that regardless of whether it Is 3
matter of construlng the Rallway Labor Act (RLA), or a matter of an employe's
First Amendment rights, the employe has the burden of making his/her objection
known before the statutory or constitutional restrictions on the amount of the
agency fee a union may collect will apply, assuming the employe has been given
adequate prior notice and disclosure as to the amount of the fee. Thus, assuming
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adequsate prior disclosure by the union, if a falr-share fee¢ payor does not inform
the union of hisfher objection, that fee payor will not be entitled to complain as
to the amount of the f{ee being collected, nor wiil he/she be entitled to the
benefit of the impartial decisionmaker’s determination-—&

As to the Complainants’ contention that MERA does not reguire a fair-share
fee payor to object In order that the statutory limitation on the amount of the
fee apply, we do not read either the statute or the Wisconsin Supreme Court's
decision in Browne as requiring or intending such a result., This conclusion Is
supported by the legislative history of Sec. 111.70{1){f), Stats.} When Bill
AB198, containing the 197] amendments to MERA and including a prépésed provision
for ﬁxr-shsre agreements between municipal employers and labor organizations, was
jacketed it read in relevant part as It reads today:

"Falr-share agreement® means an agreement between a municipal
employer and & labor organization under which all or any of
the employes in the collective bargaining unit are required
to pay their proportionate share of the costs of the
collective bargaining process and contract administration

measured by the amount of dues uniformly required of all
members. . . . (Emphasis added)

The Legislative Reference Bureau described the Bill as making two major
¢hanges in MERA:

[. Repeal of present no-strike ban,

Z. Establishment of a system of "fair.share agreement," whereby
non-union members of a collective bargaining unit may be
required to cobtribute fo the union by payroll withholding of
a sum measured by union costs of collective bargalning,

A number of amendments to Bill ABI98 were offered, including the following
addition to the proposed fair-share language:

No portion of dues so collected from any employee shall be
used for political purposes without the written approval of
the employee,

That amendment would have required the prior approval of the employe, and without
it the union would have been precluded from using the fee for such purposes. The
version coming out of the Senate Subcommittee again contained the origina! wording
- "measured by the amount of dues unlformly regquired of all members,” and not the
above~cited amended language.

A subsequent amendment was offered by Senator Swan that would have made the
following changes:

“Fair-share agreement” means an agreement between a municipal
employer and a labor organlzation under which all or any of
the employes In the collective bargaining unit are reguired
to_pay their proportionate share of the costs of the
collective bargaining process and contract administration
measured by “the proportion of dues uniformly required of all
members for such purposas, Such ah agreement shall contain a
provision requiring the employer to deduct the proportionate
share as certified By the labor organtzation from the
earnings of the employes affected by said agreement and to pay
the amount so deducted to the labor organization.

& 5 @

{Emphasis added)

The final version of ABI9E passed by the Legislature did not include the
above~cited amendment which would have limited, without an objection from the
employe, the amount a union could ceotlect from any fair-share employe in the flrst
instance.
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Regarding the Wisconsin Supreme Court's decision In Browne, we note that
the Court did not expressly address the issue ol whether an objection Is required
under MERA, although a portion of the trial court's decision cited by the Court
speaks of what Is needed t6 protect an “"objecting ponmember™

"Further the uncontroverted affidavits relate numerous
expenses unrelated to the confines of the statute. Thus there
may be an unconstitutional application of the funds collected,

"Since all the defendant unions receive a portion of
plaintiffs’ funds (albeit slight in the case of the state and
national organizations) a strict accounting procedure should
be Instituted, if same has not already been accomplizhed to
gnsure that an% objecting nonmember is reimbursed for any of

s dues which are not strictly related to the collective

bargaining process or centract administration . . . *
Browne, 83 Wis.2d at 330, (Emphasis added)

The Complainants have noted that in Browne the Court cited the trial
court's statements that MERA is more restrictive of the union's rights than are
plaintitfs' First Amendment rights, The following is the context In which the
Court cited those statements:

The plaintiffs contend that the trial court decision
still leaves open questions about whether the statute ks being
constitutionally applied to them, but at a Jupne 29, 1977
h;aring after the opinion was issued the trial court stated
that,

*Afthough the Court declared the Wisconsin Statute
constitutiona! on Its face, 2z further constitutional issue
would normally be apparent in this case on First Amendment
rights, but that issue really is moot since the statuc (sic]
itself indicates the expenditures by the unions of fair-share
monies are limited to contract administration and collective

l:x.'arg"ainingz which gives greater rights to the plaintiffs than

solely First Amendment rights,”

At an August 22, 1377 hearing the trial court referred to
its previous decision and stated that,

"There [s no question thar the issue before the Court in
the May i6th decision was solely the question of whether or
not that pertion of the statutes was unconstitutional on Ity
face, The Copurt did make referral in its opinion to certain
expenditures that would be placed in the record by the
plaintiffs concernlng 8 number of different expenditures in
both the Browne and (erleman cases, and only for purpose of
guidance for an agency or referee that will be adopted when

it _makes its determination on findings of fact and conclusion

of faw as fo whether or not the expenditures come within the
statute, which, &s I have indicated on a number of accasions
s more restrictive of the unlon's rights than the plaintitfs’
First Amendment rights,” (emphasis added},

Based on the above statement the trial court must have
determined that the issue of the "as-applied" constitution-
ality of the statute was foreclosed by the statute itself,
Sec, 111.70413(h), Stars. (1973, provides that Ialr-share
employees are required to pay the cests of collective
bargaining and contract administration. The trial court
evidently reasoned that these costs determine the [argest
amount due from non-uynion employes and not the ", , , amount
of dues uniformly required of all {union} members.”
Sec. 111.70{2), Stats., supra, Under this paragraph issues of
constitutiona! application of the statue {sic) arz settled
because that statute is interpreted so that only money for
constitutional purposes can be collected under it.
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83 Wis.2d at 330-331. (Emphasiz added)

The Wisconsin Supreme Court cited the trial ¢ourt's statements, and the trial
court made those statements, in the context of discussing what type of union
expenditures non-members may be charged for under MERA,. This indicatesthat the
courts viewed MERA as being more restrictive than the First Amendment in that it
timited the activities for which a unfon may charge an agency fee payorover
hisfher objection to a greater extent than did the First Amendment, Atthe time
of the Court's declsion in Browne the First Amendment concerns had only been
raised as to charges for political and Ideological activities of a unlon over the
employe's objection. Abgod, #¥31 U.35, at 232.237,

We also note that the Wisconsin Supreme Court, with apparent approval,
likened the trlal court's analysis and construction of MERA to the U.5.Supreme

Court's analysis and construction of the RLA in Street:

We agree with the trial court's Interpretation of sec.
111.76{2), Stats. The statute itself forbids the use of
fair-share funds for purpeses unrelated to collective
bargaining or contract administration. 7/

- v »

7/ The trial court's approach is also similar te the ocne
ysed by the U.S, Supreme Court in International Ass'n of
Machinist:s? v. Street, 367 U.S. 740, 8f S.Ct. 1784, & L.
Ed.2d 11 {1961). That case involved a constitutional
challenge to a unien shop provision applicable to the Railway
Labar Act. The record contained findings that the union
treasury, to which all members were required to contribute,
had been used to f{inance political campaign and propagate
political and economic ideclogies.

The court stated that these findings raised grave
constitutional questions.,  In resolving these questions the
court made an exhaustive review of the leglslative history of
the Railway Labor Ac¢t and determined that only expenditures
for negotiating and administering the collective bargaining
agreement and adjusting grievances lel! within, "the reasons
.+ . accepted by Congress why authority to make union shop
agreements was justified,”  Street, supra at 367 U,5. 7é8,
The Ceourt therefore ruled that the use of compulsory union
dues for political purposes violated the purpose of the act
apd it,

“, . . is to be construed to deny the unions, over an
employee's oblection, the power Is to use his exacted funds
to suppert political causes which he opposes.” Street, supra
at 367 U.S. 768, 769.

Browne 383 Wis,2d at 332, n. 7. (Emphasis added) In both Street and Railway
Clerks v. Allen, 373 U.S. 113 (1963) the Court concluded that there was no
violation and no entitlement te relief absent the employe's having made known to
the union his objection to the use of his lees for political purposes. Strest,
367 U.8, at 771, 774; Allen, 373 U.S. at 118-119. The Wisconsin Court did not
indicate the inapplicability of such & requirement in similar cases arising under
MERA.

We have reviewed both the Court's decision in Browne and the language of
Secs. HL70{1fY {formerly Sec. 111.70(1)(h)) and TIT.70{2), Stats., and have
not found any basis in either the declsion or MERA for distinguishing MERA from
the First Amendment as to the peed for nonmembers to make their dissent known to
the union. Therefore, assuming adequate prior notice and disclosure by the union,
a fair-share fee payor who does not make his/her dissent known to the union is not
entitled to the bepetit of the determination by the impartlal decisionmaker,

The Respondent Unions' procedures also do not extend the benefit of the
decision to a nonmember whe "objects,” rather than "challenges" the Respondent
Uniens' figures, In their briefs they characterize the "objector's™ choice as &
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"knowing and voluntary walver” of their right to challenge and to the benetit of a
successful challenge, We agree that such a distinction is permissible, both
constitutionally and under MERA, Just as an adequately informed fair«share fee
payor may choose not to object, and thereby waive hisfher rights to a reduced fee,
a nonmember may knowingly choose to "setile” for the union's figures and to forego
the challenge of those figures and any bepefit that might resylt from such a
challenge, We conclude that a union's procedure may distingulsh between a fair-
share fee payor who dissents, but does not challenge the union’s computations, and
ot who challenges the union's computations, i the union's notice to its fair-
share fee payors Is clear both as to the distinction and as to the consequences of
opting not to challenge,

In this case the Respondent Unions' notlce provides the following statements
regarding “objections™ and "challengesy®

AFSCME Council 33 Procedure for Objecting to the Expenditure
of Falrshare Non.Chargeable Actlvities

AFSCME Council 48 has established the following procedure
for non-members who object to the expenditure of a portion of
their Fairshare fees on activities that AFSCME Council 4% has
determined are non-chargeable amd who want an advance rebate
of that portion of their dues or fees spent on those
activities, PLEASE READ THIS PROCEDURE CAREFULLY., YOU
MUST COMPLY WITH THESE PROCEDURES N ORDER TO
REGISTER AN OBJECTION AND RECEIVE AN ADVANCE
REBATE.,

A, Objections

Non-members who pay Fairshare fees to AFSCME Council 48
who wish to object to the expenditure of a portion of their
fees on those activities and expenses that AFSCME Council 438
has determined are non-chargeable must so Inform AFSCME
Council 48 in writing by certified mail. The written
objection must include the objecting non-member's name,
address, social security number, job title, employer, and work
location,

The written objection must be sent to AFSCME Council 48
at the following address, by certified mail and post-marked no
later than June 27, 1984, :

AFSCME Councll 42
W27 W, 5t. Paul Avenue
Milwaukee, WI 53208

B. Advance Rebate

Upon receipt of the written objection AFSCME Council 48
will pay to the oblecting nsn-member an advance rebate equal
to the difference between the fees collected from the
objecting rnon-member and that portion of the dues or fees
found chargeable by AFSCME Council 48 in accordance with the
calculation set forth iIn this Notice, Thls advance rebate
will be pald from the date of this Notice until June 30, 1987,
The advance rebate will be pald on 2 monthly basis,

AFSCME Council 88 Procedure for Challenging Its
Calculstion of Chargeable va. Non-Chargeable Expenses

AFSCME Council 48 has established the following
procedures for Individual non-members who pay Fairshare fees
and who wish to challenge the Council %8 calculation of
chargesble versus non-chargeable expenses. PLEASE READ THIS
PROCEDURE CAREFULLY. YOQU MUST COMPLY WITH THIS
PROCEDURE IN ORDER TO CHALLENGE THE AFSCME COUNCIL
;;8 CAL%‘ULA'I’!ON OF CHARGEABLE VERSUS NON-CHARGEABLE

XPENSES,
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A, Challenges

Individual non-member Fairshare fee payors who wish to
challenge the AFSCME Council 48 calculation of chargeable
versus non-chargeable expenses must inform AFSCME Councii 48
ol their challenge In writing by certified mall. The written
challenge must Include the challenging PFalrshare payor's
("Challenger’s™) name, address, soclal security number, job
title, employer, and work location. The written challenge
must be accompanied by a check or money order i the amount of
$5.00 payable to AFSCME Council 48 to cover a portion of the
costs of the arbitration process (i.e., the Arbitrator’s fee),

The written challenge must be sent to AFSCME Council 48
by certified mail at the following address and post-marked no
later than June 27, 1986.

APSCME Council 42
3N W, 51, Payl Avenue
Mliwaukese, WI 33208

& & %

We do not deem the above to he sufficient to put the fair-share fee pavors on
notice that failure to engage in the "challenge” procedure will preclude one from
recelving the benefit of the Impartial dechslonmakers determination as to the
amount chargeable even lf one "objects.”

We rmote that Inclusion of a statement such as that quoted above f{rom the
Respondent Unions' brief would go a long way toward curing this deficiency. 26/

€. End of Year Adjustment

Complainants

Complainants assert that if at the end of a fiscal year a union finds that
its actual expenditures for ron-chargeable purposes were greater than accounted
for by the advanced reduction, they must refund the additional amount to =all
objectors, or under MERA, to all non-member fair-share fee payors, Citing,
Abood at 238-240, The converse is also true i the union underestimated its
actual chargeable costs for the fiscal year. AFSCME's procedures do not provide
for these types of adjustments and, therefore, cause either "coerced subsidization
of mon-chargeable activities or payment of less than a fair-share of chargeable
costs by pon-members,”

Respondent Unions

Respondent Unloens contend that Complainants' assertion Is clearly
Iinconsistent with the Court's decision in Hudson., The Court in Hudson
reaffirmed its prior holding In Allen, that "absolute precision® in the
calculation was not to be "expected or required.™ 106 5.Ct, at 1076, n, I&, The
Court went on to state that "the unjon cannot be faulted for calculating its fee
on the expenses of the preceeding year.” Id. The Court implicitly recognized
that while the percentage of union expenditures that are chargeable may vary from
year to year, such variations even out over time. The allegedly reguired end of
the year adjustment would effectively require the union to calculate, or
retroactively adjust, the fee to achleve "absolute precision” In the calcufstion.
Further, the administrative burden imposed on the unjon in making such adjustment
would be "a nightmare .”

26/ "Once the fee payer has elected to object and to receive an advance rebate
consistent with the unions' calculation, they have waived their right to an
additional rebate, if any, based upon the finding of the impartial decision
maker." (Respondent Unions' Brief, pp. 2-9.)
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Discussion

Respondent Unions cerrectly cite the Court's decision in Hudson. The
Court indicated its awareness of the practical problems Involved in calculating
the proper fee:

We continue to recognize that there are practical reasons why
"(a)bsolute precision" in the calculation of the charge to
renmembers cannot be “expected or required,"” Allen, 373 U1.S.,
at 122, quoted in Abood., 431 U.S, at 239-240, n, 50, Thus,
for instance, the Union cannot be faulted for calculating its
fee on the basis of its expenses during the preceding year.

Hudson, 106 5.Ct. at 1076, n. 18,

The Court appears satisfied that using the union’s expenses for the prior vear to
calculate the fee will be reasonably accurate and will adequately minimize the
danger of a dissenting nonmember being charged for the union's nonchargeable
activities, while at the same time being workable, We find no reference in the
Court's decision to an additional adjustment over that provided by the
determination by the impartial decisionmaker and no indication that it would
require such an adjustment. We therefore concluyde that a wunion iz neither
constitutionally required, nor required under MERA, to make an “end of the year
adjustment® In its fair-share fee to reflect its actual expenses for that year.

D. Certified Mail Requirement and Five Dollar Fee

Complainanis

{omplainants contend that "The government and union have a responsibility to
provide procedures . ., . that facilitate a non-union employe's ability to
protect his rights." Hudson, 106 5,Ct, at 1076, n, 20, {Emphasis added} In
Re: Board of Education of Town of Boonton %9 N.1. 523, 551.32 (1983}, cert.
denled sub. nom, Rramer v, Public Employment Relations Commission, 1068 S,
Ct, 1388 (1992); Perry v. Machinists Local 2569, 708 F.2d 1258, lébe {7th Cir.
1983} are cited as holding that these procedures must provide an uncomplicated,
efficient, and readily accessible process for contesting the representation fee.
YSuch & process must contain no features or conditions that would in any manner
inhibit or restrain 2 non-member employe from utilizing it." Town of Boonton,
53532, It is alleged that the new procedures contain several features that do
not "facilitate a non-union emplove's ability to protect his rights,” but that
rather will inhibit the emploves {rom using those procedures, Among the aspects
of the Respondent Unions' procedures that Complainants contend are improper andfor
inadecquate are the requirements that an individusl who wishes to challenge the
Respondent Unjons' calculstions must put his/her "challenge® in writing and send
it t¢ Respondent DIstrict Council 48 by certified mall, and that a "challenge” be
accompanied by a check or & money order in the amount of Five Dollars (55.00}
payable to District Council 48, It is asserted by Complainants that under
Hudson the non-membet's burden is simply to make his objection known, yet the
Respondent Unions add to that burden the requirements that "objections" and
“challenges" must be sent by certified mail snd the “challenges® must be
accompanied by a Five Dollar fee to cover a portion of the cost of arbitration.
(AFSCME Procedure paragraphs 10, 12, 15; Distrjet Council 48 Notice ar 14-13.)
Citing the cost of certified mail and a first ¢lass stamp, Complainants conclude
that a "challenger® has to pay $5.97 to challenge an advance reduction of §13.94,
It is alleged that, adding to that the inconvenience of having to go 1o the post
office to use certified mail, it Is clear that the foregoing conditions are “not
only cumbersome, but designed to discourage all but the most zealous employee”
from ‘“objecting" or ‘“challenging." Citing, Scheool Committee v, Greenfield
Education Association, 385 Mass. 70, 78 n. & (1982). The Respondent Lnions'
claim that the purpose of certification is to prevent fraud is unpersuasive, since
that purpose is already served by the requirement that the "objection™ or
*challenge® must be effected in writing and include the non.member's name,
address, social security number, job title, employer and work location., There is
no justification for the arbitration fee since an employe cannct be required to
pay for the exercise of his constitutional right to challenge the amount of the
fee before an impartial decisionmaker, and the government and the union have a
responsibility to provide that review,, Hudson, 106 5,Ct, at 1876 and n. 20,
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Respondent Unions

Respondent Unions assert that the certified mail has been required to
minimize the potential for fraud in the submission of Tobjections™ and
Ychallenges.” Since the filing of an "objection” will obligate the union to pay
advanced rebates to the “objector”, and the filing of a "challenge® will require
the union to expend “considerable sums of money" on the impartial challenge
procedure, the union has a right to verify that valid “challenges” or Yobjections®
were submitted. If there is a dispute as to whether an "objection” or "challenge”
had been received by the union, the fee payor should be required to proeduce
evidence in the form of a return receipt that the union received the "objection®
or “challenge.,” The identifying information provided by the “objecior” or
“challenger® will not serve that purpose. Such identifying information is
generally available through public disclosure laws.,  Further, contacting an
individual alleged to be an “gbjector” or *challenger® is nmot an adeguate
substitute for confirmed receipt of the ™objection” or “challenge® by the unien.
As to the TFive Dollar fee, it is neither unreascnable, neor violative of the
challengers' constitutional rights, to require him/her to pay a very small
fraction of the costs of the arbitration process invoked. The arbitration
procedure costs a great deal of money, regardiess of whether the arbitrator is
appointed by the Commission or by the AAA, an average dally fee being
approximately $3500. Further, since the union has the burden of proof, It will
have to put in its case and make arguments even if the “chaflenger™ never appears
at the hearing or submits any argument,

Biscussion

g’gs Complainants contend, the Court indicated in its declsion in Hudson the
procedures must "facilitate a non-union employee's ability to protect his rights.”
Hudson, 106 S.Cy. at [676, n. 20, We interpret the Court's statement te require
that the praocedure not place an undue burden on the nonmember employes and that it
net place unwarranted obstacies in their way.l The Respondent Uniens’ contention
that the certified mail requirement is jusfified in order to confirm receipt of
the "objection" or "challenge” and to protsct the Respondent Unlens from fraud is
nel  persuvasive, There are less burdensome and less restrictive methods of
achieving those ends, e.g., issuing receipts to nonmembers who have filed their
"objection" andfor "challenges.” Further, the requirement does not protect the
Respondent Unjons from fraud since certified mail does not verily the identity of
the sendetr, We would note, however, that [f a nonmember employe does not take any
steps to verify the junions' receipt of his/her "objection® or “chalienge," that
individual takes & risk if the Respondent Unions clalm they did not receive it.
Ve do not, however, consider it to be an unwarranted obstacle for the Respondent
Unlons to reguire that "objections” and "challenges” be submitted in writing.

We alse find the Five Dollar fee requirement to "challenge" to be a
constitutionally impermissible burden. While requiring "challengers" 1to pay
something toward the cost of arbitration would enhance the arbitrator's appearance
of impartiality, the Court has found it to be sufficient evidence of impartiality
that the union is not in sole control of the selection of the arbitrator, It is
the responsibility of the unions, not the dissenting nonmember, to establish and
maintain adequate procedures. The expense of providing the arbitration forum is
the unians’ to bear,

E. Thirty-Day Dissent Period and Recuiring Annua! Submission of
Obiections and Challenges

Under the Respondent Unions' procedure an objection is timely only during a
30 day period after notice of Respondent District Council 438's calculation of the
chargeable expenses is sent out, and an objection does not continue in effect once
made, but must be renewed every year. (AFSCME Hudson Procedure, paragraphs 2, I}
Tr. at 39-4%0, 51, 83-84.

Complainants

In addition to reiterating their contention that MERA does not require any
sbjection, Complainants contend that even assuming an objection is required under
MERA, a limitation on the period in which an objection may be filed, and requiring
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it to be renewed annually, are impermissible under Hudson because they are
Pprocedural hurdles™ to the exercise of the right of dissent. Citing, Perry;
and In re UAW District 65, (N.J, Public Empioyee Relations Commission, Apfil i1,
1936.) They constitute obstacles that permit the Respondent Unions to coerce
dissenting employes into subsidizing non-chargeable activities in two
circumstancest {1) Where a non-member does not object during the objection
period, but wishes to object later In the year; and (2) where an employe fesigns
from union membership during the year and after the objection peried. (Tr. %2
84.) Both circumstances viclate the employes' First Amendment rights. To be
constitutional, an objection procedure must allow an employe to object and begin
paying a reduced fee at any time after receiving notice of his options.
Complainants concede that an employe who has been motified of the right to object
cannot delay his objection and then later demand a refund for periods during which
the Hudson procedures have heen In effect and he did net object.

Respondent Unions

The Respondent Unions assert that the objection to the thirty day period to
object may be a "non-issue.” They assert Bt is their intent to send a2 notice to
all employes as they become subject to the fair-share fee. Parr testified that
notice will go to all employes as they are hired or change their status to fee
payors as soon as the Respondent Union is notified of that fact by the employer
through the payroll process, When they receive the notice, employes wiil he
afferded a thirty day period In which to submit thelr objection., I is assérted
that Complainants' problem with reauiring “oblections” and "challenges” amnually
is based upon their reading of MERA as not reqguiring an objection and the
Respondent Unions refer to their earlier arguments en that point., The Respondent
Unions assert that requiring annual objections is not violative of, but consistent
with, the underlying rationale of the procedural saleguards established In
Hudson. Hudson realfirmed the principle first articulated in the agency fee
context In Street that “dissent [s not to be presumed . . . it must
atfirmatively be known to the union by the dissenting employees.” Citing,
also Allen, Abood, and Hudson, Presuming a fee payor desires to object in
one year because he chiected in the prior year would violate the reguirement that
the fee payor alfirmatively make his objections known to the union. Complainants'
argument is also inconsistent with the procedural safeguards established in
Hudson,  The purpose of the notice requirement is to give the fee payors
suificient information to permit them to intelligently decide whether they wish to
exercise their rights to "wbject” or to “challenge.® "I objection Is presumed,
the fee payor will lose their (sic) constitutional right not to object to the
unions* expenditures based upon the information contained In the notice." If one's
Ugbjection" or "challenge" continues automatically from year to year, there would
be lHttle point [n sending the notice to the individual. Hudson clearly
intended that the notice, as well as the objection or challenge, be renewed on a
perlodic basls,

Discussion

Hudson does not specifically address the issues of time limits for
obhjecting and requiring the shnual submission of objections, however, the Court
reiterated its prior holdings In Its decisions in the agency fee cases that
"dissent is not to be presumed,® Hudson, 106 5.Ct, at 1075 and 1076, n, lé.
Further, as Respondent Unions polnt out, In order to give all fair-share fee
payors an Informed choice, the Court Is requiring unions to provide them with
timely and up~to-date notice disclosing thelr expenses and the amounts chargeable
to digsenting fair-share fee payors. {"SInce dissent is pot to be presumed, and
given the timely notice unions are required to provide, It Is not unduly
burdensome to require the nonmember to file his/her "objection” or "challenge"
each year, AY

o

As to the thirty day period in which “objections® and "challenges" must be
flled, we do not find that to be an unwarranted obstacle. Having a set period to
dissent only requires the nonmember to make his/her decision se that the union can
respond in an efficient manner, and places no undue burden on the individual. The
court in Lehnert v, Perrls Faculty, 27/ a post-Hudson decision, concluded
that:

27/ 643 F, Supp. 1306 (W.D, Mich., 1986).
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a

In the spirit of Hudson, I think It is constitutionally
required that nonmembers have at least two weeks after
receipt of "adequate information about the basis for the
proportionate share" in which to consider the information and
make a reasoned decision whether to object.

Id. at 1332-1333,

In Gilpin v. AFSCME, 28/ another post-Hudson decision, the court heid on
a related point:

Adequate notice also implies tlmely notice.  Although the
timing of the notice provided to the Plaintiffs in Hudson
was not at lssue before the Supreme Court, this Court finds
that adequate notice requires notification a sufficient time
ptior to the deprivation so as not to present the deprived

party with a fait accompli.
Id, at 737,

As long as individuals are given a reasonable amount of time after receipt of
adequate notice from the union, and prior to the union's using the fair-share fee,
we find a thirty day dissent period to be sufficient time to make the decision and
submit one's "objection™ or "challenge." See also, Andrews, et al vs.
Connecticut Educatlon Associatlon, et al, No. H 83-281 (JACY (D.C. Comn. 1987},

The same principles would apply to Individuals who become subject to fair-
share after the annual dissent period, i.e., new employes and those who terminate
unlon membership after the dissent period, but remain in a covered bargaining
unit., Those individuals must be given adequate prior notice and s reasonable
period of time thereafter to exercise their rlght to "object" and/or “challenge,"”
and until they have, an appropriate percentage of their fees must be placed in
escrow. They must have the right to "object" and receive an advance rebate or to
"challenge” and receive the benefit of the challenge in addition to the advance
rebate. However, in our view it is not required under Hudson to permit
[atecomers to participate in the arbitration procedure where to do so would unduly
burden the procedure or cause a delay in completing the procedure. I the
challenge arbitration has been completed, latecomers who "challenge" must receive
the. benefit of the outcome of the arbitration. If there were no "challenges"
filed prior to the new fair-share fee payor's "challenge," at the union's option,
the procedure must either permit the latecomer to initiate a "chalienge" and
complete the procedure, or to have his/her fee escrowed under the same conditions
as any other "challenger," but he/she would be required to wait until the next
dissent period, his/her "challenge"” would be automatically applied to the new
period and the arbitration would be applied retroactively as well to the date
he/she became subject to fair-share. Parr testified as to how latecomers would be
treated. However, testimonial evidence as to a unlon's intent is not sufficient,
either as evidence of, or notice of, the procedure; both the notice and existing
written union policy must make clear the rights of new hires and those employes
who quit the union and become covered by a falr-share provlsion after the dissent
period for that year, Ellis v, Western Airlines, Inc., and Air Transport
Employees, Civil No. 86-10¢41-E {S.D. Cal. 1986)}. Further, Parr's testimony
indicated that members who terminate membership in the union and become subject to
fair-share would not have the same right to '"object" or "challenge," that new
hires would have, but would have to wait until the next dissent period. 29/ (Tr.
83.85). In our view, however, members who become fair-share payors after the
annual dissent period has passed must be treated the same as the new hires.

28/ €43 F.Supp. 733 (C.D. Itl., 1986).

29/ We note that the Sullivan Affidavit states at Paragraph 2 that the
International Executive Board of AFSCME convened on April 30, 1986 and
adopted a resolution “"directing the International to create procedures to
comply with the requirements of Hudson." Attached to the Affidavit as
Exhibit 1 is the AFSCME procedure, Section 13 of that procedure provides:

(Footnote 29 continued on the bottom of Page #4.)
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F. Clarity of Notice of Challenge Procedures

Complainants

Complainants also allege that Respondent District Councll 48% Notlce, in
describing the "challenge" procedure, is uncertain, confusing, and ambiguous and
that it speaks both of a "challenger” filing a charge with the Commission and of
an impartial arbitration procedure should the Commission not assert jursidiction,
[Notice at 15.) The Respondent Unijons claimed at hearing that the notice does not
mean what it plainly says and that the procedure Is actually arbitration (Tr. 31,
§3-86}, However, both counsel for Complainants and a Commission member read the
natice as referring to a prohibited practice charge. Hence, the notice is wrong
and misleading or the Raespondent Unions' claims are not true. Johnson v. General
Motors, 641 F.2d 1075, 1079.833 (2nd Cir. 1981) is cited as holding that a union
member asserting statutory claims cannot be required to exhaust intra-union
appellate procedures if the procedures are s0 confusing that "a typical rank and
file uynion member capnot understand and follow them." Hence, it iollows that a
non-union employe wheose First Amendment rights are affected has not been provided
an oppeortunity to challenge the amount before an impartial decisionmaker when the
nature of the challenge procedures is uncertain and the employe has not been given
clear notice of huw they work. McGlumphy, 633 F.Supp. at 1082-83. Complainants
assert that since the precise procedure is unclear it cannot and need not address
its specifics, 633 F.Supp, at 1083, H the procedure reduires a dissenter to
file @ prohibited practice charge with the Commission, that does not satisfy
Hudson since “some attempt at meaningful review should be avallable before a
mon-untion contributer (sic) must seek redress through (ordinary} administrative or
judicial chamnels." Citing, McGlumphy, 633 F.Supp. at 1083; Hudson, 106 5.
Ct, at 1076 n. 20. H the procedure is arbitration by an arbitrator selected by
the AAA and in accord with that Association's "Rules For Impartial Determination
of Union Fees,® there are several reasons for finding the procedure
unsatisfactory, which Complainants reserve the right teo address i the
applicability of the AAA arbitration is "ever more than an uncertain possibility.”

{Footnote 29 continued from Page 43,)

13,  Individuals hired after the c<lose of the objection and
challenge period set forth in the Notice or who are employed in
bargaining units that initially become subject to fair share fee,
agency fee or union shop arrangements after the close of the
objection and challenge period shall be provided with a copy of the
Notice within 30 days of the employer’s notifying the union of the
employee's name and address. These employees will be informed by
the union that they can object to the union's expenditure of their
fee on nonchargeable actlvitles, amd receive an advance rebate,
where appropriate, by filing their objection in writing within 30
days of their receipt of the Notice. Objecting employees will
receive an appropriate advance rebate covering the perlod from
their initial payment of the fee to the end of the certification
year. These employees will alse be informed that they czan file a
challenge to the union's calculation of chargeable expenses
ctontained in the Notice for the subsequent certification vear
during the next regular challenge period.

We also note, howeyer, that Paragraph 3 of the Affidavit statest

3.  Because the AFSCME Hudson procedures are intended to
apply te all Councils and Locals thaf cellect agency or fair share
fees, or are parties to union shop agreements, the requiremenis of
these procedures are stated in general terms. Council %8 has
established its own set of procedures, in conformity with the
AFSCME Hudson procedures and the requirements of Hudson. 1t is the
Council #3 procedure that will be applicable to the Complaintants
{sic} In the above-captioned consolidated case,
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Resnondent Uniong

The Respondent Unions assert that the description in the notice is a "clear
statement of the alternatives available to a fee payor wishing to challenge the
AFSCME Council 43 fair share fee at the time the Notice was issued." Although the
Court In Hudson indicated that a state could choose to provide Yextraordinarily
swift judicial review for these challenges," it also clearly stated that its
requirement for an Impartial resolution of fee challenges could be met In at least
two ways, through adjudication by a state court or agency or through an internal
union procedure, The Commission has primary jurisdiction of challenges to fair-
share fees collected under agreements entered into pursuant to MERA. Given this
lurisdiction, the Commission has the power to establish procedures affording
challengers the "extraordinarily swift judicial review," However, at the time the
notice was prepared it was unclear whether the Commission would adopt procedures
for the Yextraordinarily swift® review required by Hudsen. In the absence of
such procedures, the Respondent linjons have a responsibility to establish their
own procedure resulting in a reasonably prompt decision by an impartial
decisionmaker. The Respondent Unions have implemented their procedure by
requesting the appointment of an impartial arbitrator from the Commission's list,
While the Complainants have attempted to derail that progedure, the Respondent
© Unions' procedure complies with the requirements of Hudson and was fully and
accurately described in Respondent District Council 4#8's Notice,

Discussion

We agree with Complainants te the extent that adequate notice also means that
the procedure to be followed is to be clearly set forth in the notice. We have
reviewed the "objection™ and "challenge" procedures set forth in the notice and
find them to be unclear as to how an individual is to start the process for
reselving the “challenge.”

The notice sets forth the following:

AFSCME Council #2 Procedure for Chailenging its
Caiculatlion of Chargeable vs, Non-Chargeable Expenses

AFSCME Council 48 has established the following
procedures for individual non-members who pay Falrshare fees
and who wish to challenge the Council 43 calculation of
chargeable versus non—chargeable expenses. PLEASE READ THIS
PROCEDURE CAREFULLY., YOU MUST COMPLY WITH THIS
FROCEDURE IN ORDER TO CHALLERNGE THE AFSCME COUNCIL
48 CALCULATION OF CHARGEABLE VERSUS NON-CHARGEABLE
EXPENSES,

A. Challenges

individual ron-member Fairshare fee pavors who wish to
challenge the AFSCME Council ¢8 caleulation of chargeable
versus ron-chargeable expenses must inform AFSCME Council 48
of their challenge in writing by certified mail. The written
challenge must include the challenging Fairshare payor's
("Challenger's") name, address, soclal security number, job
title, employer, and work location. The written challenge
must be accompanied by a check or money order in the amount of
$5.00 payable to AFSCME Council 48 to cover a portion of the
costs of the arbitration process {i.e., the Arbitrator's feel.

The written challenge must be sent to AFSCME Council 48
by certified mail at the foliowing address and post.marked no
fater than June 27, 19386,

AFSCME Council 938
3427 ¥, 5t. Paul Avenue
Milwaukes, W 33208

B, Procedure for challenging the AFSCME Councll 2
calculatlon of chargeable versus nenchargeable expenses.
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The Wisconsin Employment Relatlons Commission may assert
jurlsdiction over challenges to falrshare fee calculations.
In the event that the Commission does assume jurisdiction over
such challenges the challenger should file a charge with the
Commission at the following address:

Wiscansin Employment Relations Comimission
Post Office Box 7870
Madison, WI 53707
602-266-13R1

Upon receipt of the charge and during pendancy of the
challenge before the Commission, AFSCME Council 28 will escrow
the fairshare fees collected irom the challenger.

In the event that the Commission does not assert
furisdiction over fairshare challenges, AFSCME Councll #% has
adopted the following procedure for resolving chalienges to
its calculation of chargeable versus nonchargeable expenses.
This procedure will result in an expeditious decision on the
challenge by an impartial arbitrator selected by the Amerlcan
Arbitration Assoclation.

Procedure Under the AFSCME Councll 88 Arbitration

All challenges to the AFSCME Council 48 calculation will
be congolidated inte a single proceeding. The impartial
arbitrator will hold hearings In which challengers can
participate personally or through a representative, In these
hearings AFSCME and AFSCME Councl! 48 will have the burden of
proof regarding the accuracy of the calculation of chargeable
versus non-chargeable expenses. The challengers will be given
the opportunity to present their own evidence and to present
written arguments In support of their position. The
arbitrator will issue a decision and award on the basls of the
evidence and argument presented.

Challengers will receive further information regarding
this procedure upon the unlon's recelpt of their challenge.

C. Escrow of Falrshare Fees

Upon receipt of a written challenge AFSCME Council 48
shall place an amount equal to the Challenger®s Falrshare fees
in an interest bearing escrow account, In addition, AFSCME
Council 48 shall escrow an amount equal to all Fairshare fees
pald by a Challenger from March 4, 1986, As required by the
United States Supreme Court, the escrowed figures will be
independently wverified. The Fairshare fees shall remaln in
escrow until the arbltration award issues and shall be
distributed to AFSCME Council 48 and the Challenger pursuant
to the arbitrator's ruling,

The above language referring to filing a "charge" appears to require a
"challenger® to file a “charge® of prohibited practices with the Commission
against the Respondent Unjons, 30/ however, Parr testified that the intended
procedure is to have Respondent District Council 48 request that the Commission
provide e¢ither an arbitrator or a panel of arbitrators as opposed to a complaint
proceeding. The problem, as Complainants note, Is that the language In the notice
in no way communicates the Respondent Unions® “intended” procedure to the
individual reading the notice, Further, since the language seems to require the
Individua! “challenger® to file a "charge” with this Commission, and & Twenty.five

30/ We also note in this regard that, as Complainants polnt out, in McGlumphy,
supra, the federal district court concluded that some attempt at meaninghul
review should be avallable before a ron-union contributor must seek redress
through administrative or judicial channets. 633 F.Supp. at 1083,
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Deollar (§23.00) filing fee is required to file a charge, l.e., a complaint, see
Sec, 111,71(2), Stats., a potential challenger’s decislon as to whether fo
“challenge® the Respondent Uniens' calculation of chargeable expenses could be
affected by the cost of filing the charge, At best, the language is misleading
and cannot be considered sufficlently clear as to the procedure so as to
constitute adequate notice. Apart from that confusion, the description in the
notice of the arbitration process itself is sufficient.

G. Challenge Determination Procedure

Notwithstanding the reference in Respondent District Council #8% Notice to
filing a charge with the Commission should the Commission assert jurisdiction over
challenges to fair-share feses, 31/ Parr testified that upon receipt of the
“"challenges" Respondent District Council 48 would arrange for an arbitration
hearing, either by obtaining a panel of arbitrators or a staff arbitrator from the
Commission, 32/ B the Commission will not provide a panel or an arbitrator, then
Respondent District Council %8 will request an arbitrator from the Amsrican
Arbitration Assoclation {AAA). In that case the AAA's "Rules for Impartial
Determination of Union Fees" (Attached as Exhibit 2 of Sullivan Affidavit) will
apply to the arbitration proceeding pursuant to the International's "Hudson
Procedure,” Section 16. 33/ Once an arbitrator has been provided, the Respondent
Unions wlll notify the challengers as to the date, time and place of the
arbitration hearing.

31/ Section 17 of Regpondent AFSCME's "Hudson Procedures” provides that in states
where adminlstrative agencies have taken jurisdiction over challenges the
notice will provide information on how 1o file a complaint or charge with the
agency,

3%/ See also Section 1% of Respondent AFSCME's "Hudson Procedures™

1y, The Council or Unaffiliated Local shell establish a
procedure for resolving chaillenges consistent with the
constitutiona! requirements set forth in Hudson., [ the Counchl
or Unaffiliated Local represents employees in a jurisdiction where
a state ot local administrative agency has adopted procedures that
will result in a "reasonably prompt” decision on the challenges,
the Council or Unaffifiated Local can establish a procedure which
refers challengers to the administrative agency. In jurisdictions
where there is no administrative agency with jurisdiction over
agency fee challenges, or where the agency has not adopted
procedures that will result in a prompt decision on the challenges
as required by Hudson, the Council or Unaffillated Local shall
establish an arbitration procedure for the prompt resolution of
challenges by an Impartial decisionmaker.

33 See Section 16

16. Upon receipt of the written challenge and the 55,00 fee,
the Council or Unalfiliated Local will contact the challenger by
mail and provide the challenger with & copy of the AAA Rules
concerning the arbitration of agency fee challenges or other rules
applicable to the arbitration preocsdure, In addition, the Council
or Unaffiliated Local will inform the challenger that coples of
documents upon which the calculation was based and exhibits that
the International, Council and Unaffiliated Local intend 1o
introduce into the record of the arbiteation oroceeding, except for
rebuttal exhibits, will be made available for inspection In advance
of the arbitration hearing at the offices of the Councll or
Unaffiliated Local during regular business hours. The challengers
will also be informed that if they wish 1o receive a sel of these
documents, the documents can be obtained for the cost of
duplication and mailing.

{Footnote 33 continued on bottom of Page 48.)
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Respendent District Council 485 Notice provides the following regarding its
arbitration procedure:

In the event that the Commission does not assert
furisdiction over fairshare chgllenges, AFSCME Councll 28 has
adopted the following procedure for resolving challenges to
its calculation of chargeable versus nonchargeable expenses.
This procedure will result in an expeditipus decision on the
challenge by an Impartial arbitrater selected by the American
Arbitration Association. '

Procedure Under the APSCME Councll 88 Arbitration

All challenges to the AFSCME Council 48 calculation will
be consolidated into a single proceeding., The impartial
arbitrator will hold hearings in which challengers can
participate personally or through representative. In these
hearings AFSCME and AFSCME Council 48 will have the burden of
proof regarding the accuracy of the calculation of chargeable
versus non-chargeable expenses. The challengers will be given
the opportunity to present thelr own evidence and to present
written arguments In support of thelr position. The
arbitrator will issue a dacision and award on the basis of the
evidence and argument presented.

Challengers will receive further information regarding
this procedure upon the union's recelpt of thelr
challenge. 34/

{Footnote 33 continued from Page 47.)
See also Section 1%

13, 1 the Council or Unaffiliated Local elects to adopt an
arbitration procedure for the resolution of challenges such
procedure shall contain the following elements.

g, $5.00 filing fee for challengers to cover a portion
of the cost of arbitration process.

b. Selection of a qualified Impartial arbitrator elther
by the American Arbitration Association, or similar impartial
agency of organization,

¢, Consolidation of all challenges within a given
Council or Unaffiliated Local into a single proceeding.

d. A requirement that arbitration begln within 30 days
after the close of the challenge period and that the arbitrator's
award issue mo later than 120 days after the close of the challenge
period.

M/ As the letters admitted In granting the parties’ respective motions to
supplement the record show, Respondent District Council 48's counsel
requested that this Commission appoint an independent arbitrater to hear the
fair-share challenges, which we have done over the objection of Complainant's
counsel. We have, however, indicated that our decison herein would not await
the outcome of that arbitration procedure. Those letters alse indicate that
the Respondent Unions notified challengers that the exhibits the Respondent
Union intends to otfer at the arbltration were to be available for the
challengers to review and to copy, at their own expense, at Respondent
District Council 48's offices In Miiwaukee, (Bowers' letter of September 11,
1986.) The exhibits were to bhe made available from September 13 to
September 23, 1986 {presumed at the time to be one day prior to the
arbitration),
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Complainants

For the most part Complainants attack the Five Dollar fee "challengers" are
to be charged under the Respondent Unions' procedures and the alleged inadeguacy
of the notice for the “challenge” procedure. Complainants do not address the
arbitration procedure [tself other than to describe it as “at best unclear,"
assert that requiring a “challenger®™ to file a complaint with the Commission is
net sufficient to satisfy Hudson, and to reserve the right to address the
specifics of the procedures If at some point the arbitratlon is by an arbitrator
selected by AAA and is run In accordance with AAAs YRules for Impartial
De termination of Union Fees.®

Respondent Unions

The Respondent Unions assert that the Court noted in its decision in Hudson
the impartial resolution of a challenge could be met in either of two ways,
adjudication by a state court or agency or through an internal union procedure,
Hudson, 106 5.Ct, at 1076, n. 20. Since the Commission has primary jurisdietion
over <hallenges to fair-share fees and the authority to establish procedures
affording challengers the required "extraordinarily swift judicial review,” and
given the uncertainty as to whether the Commission would adopt such procedures,
the Respondent Unions were required to establish alternative procedures In case
the Commission cthose not to assert its jurisdiction. The Respondent Unions note
that they have implemented their procedures by requesting that the Commission
appoint an impartial arbitrator from Its lists and assert that even though
Complainants have attempted to derall the procedures, those procedures meet the
reguirements of Hudson.

Discussion

¥hile to a limited extent the parties address the propriety of requiring
"challengers® to file a complaint with the Commission as a precedure for
determining the “challenge”, we do not find it necessary at this time to decide
that issue as the Respondent Unlons have not attempted to implement that
procedure, We do note, however, that the Court In Hudson stated that an
Yexpeditious arbitratlon might satisty the requirement of a reasonably prompt
decision by an impartial decisionmaker, so long as the arbitrater’s selection did
not represent the Respondent Union's unresteicted cheoice.” Hudsen, 106 5.Ct. at
1077, n, 21,

Hudson requires that a union's challenge procedure provide for &
"reasonably prompt decision by an impartial decisionmaker" and that the fair-share
fee payor whose First Amendment rights are affected and who bears the burden of
ohjecting "“is entitled to have his objections addressed in an expeditious, fair,
and objective manner.” Hudson, 106 5.Ct, ar 1076, We would add that "fair"
requires thatr challengers be given adequate access 10 information relevant te the
determination of the correct fee amount, adequate time to prepare for the hearing
and similarly, adequate notice of the hearing,

The sufficiency of the clarity of notice aside, the procedure actually
implemented by the Respondent Unions has be#n to reguest that this Commission
appoint an arbitrator who has experience in the public secter and who can held a
hearing within a short time and issue a decision within 120 days of the close of
the dissent period. 353/ The letters admitted via our granting the respective
motions te supplement the record show that the "challengers” were Inftially to be
given less than a weelk's prisr notice of when the Respondent Lniont' exhibirts
would he available for their review, and less than twe weeks notice of the date of
the hearing. Further, those exhibits would be available for the nine days just
prior to the hearing, Notwithstanding the requirements that a union's procedure
provide for a "reasonably prompt" decision, had a request been made for z later
hearing date and not granted, we would not find that to be sufficlent time to
_prepare for the arbitration hearing or sufficient advance notice of the hearing
date, absent agreement on the date, We note, however, that no such request was in
fact made, Hence, we can make no finding on whether the actual procedure provides
adequate advance notice of the hearing date, As to adequate access to
information, the extent of the Information being made avallable is unclear as it

15/ Bowers' letter to Commission's General Counsel dated July 17, 1986,
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is not known what exhibits the Respondent Unlons chose to submit and no additional
information was requested by the "challengers." "Challengers"” or their counsel
should have adequate access to the relevant information necessary to permlit them
to effectively participate in the hearing. That may not be restricted to only
that information a union elects to offer as evidence at the hearing. We do not
see a problem with consolidating the 'challenges" into one proceeding or with
having this agency appeint an ad hoc arbitrator to hear and decide the
"challenges." In conclusion, aside from the confusion in the notice Itself, we
find that the arbitration procedure, as set forth in the notice, would be
sufficient, However, due to the lack of evidence at this point as to its actual
application we are unable to reach a conclusion as to whether the procedure, as
applied, meets the requirements of Hudson.

H. Escrow

Complainants

Complainants assert that the escrow provided by AFSCME lacks two
characteristics of an "escrow" that made it possible for the Court to conclude in
Hudson that a 100 percent escrow would completely avold the risk that
dissenters’ contributions could be used improperly. 106 5.Ct. at 1077. First,
it is not a true escrow account and there's no guarantee the funds will not be
released to the unions prior to a determination by an impartial decisionmaker,
since the account is a regular bank account under the unilateral control of
Respondent District Council 48, The terms of the account do not condition
disbursement of the deposited fees upon the bank's receipt of the Impartial
decisionmaker's order or award. (Tr. 70-71.) Escrow is defined In the dictionary
as "a deed, a bond, . ., . dellvered to a third person to be dellvered by him to
the grantee only upon fulfillment of a condition.” Webster's New Collegiate
Dictionary (1976 ed.). Secondly, Respondent District Council 48 will distribute
all of the escrowed funds at the time of the determination by the impartial
declslonmaker even If that decision is challenged. (Notice at 16; Tr. at 66-67,)
In Hudson, the union's escrow arrangement provided that the fund would not be
released until a final judicial determination had been made. While the Court has
held that a 100 percent escrow is not constitutionally required, it did rule that
the Constitution requires escrow for the amounts reasonably in dispute while
challenges are pending. 106 S5.Ct. at 1077-73, Hence, some portion of the fees
should continue In escrow it the determination is appealed.

Respondent Unions

Respondent Unions allege that they have established an escrow account for 100
percent of the fair-share fees paid by “"challengers,” milnus the advance rebate
paid to these individuals by the Respondent Unions, Complainants' objections to
thls escrow on the bases that "it is not a true escrow account" and because the
funds in the account will be released prior to an arbitrator's award are baseless,
While the Court of Appeals In Hudson observed that "it would be best if the
union turned management and not just custody of the account over to a bank or
trust company,"” the Supreme Court did not adopt the "trust account" concept in its
. decision, but merely required the "interest bearing escrow account"” remedy
suggested In Ellis, There Is no basis in this record, or elsewhere, for the
Complainants’ assertion that such a trust account is required because the union
may improperly take the money out before the impartial decisionmaker renders a
decision. Further, Complalnants' assumption of the unlons' unlawful conduct was
obviously not shared by the Supreme Court, since the Court did not adopt the third
party custodian requirement for the escrow fees suggested by the Court of Appeals,
Complainants’ fears regarding the funds in the escrow account are baseless. The
Respondent Unlons and the bank have worked to establish a procedure where both the
contributions to the escrow account for each indivldual "challenger" and the
amount of the interest on deposited funds can be independently verified. (Tr. 32-
33.) This procedure will protect the "challengers™ Interest in the escrowed
funds, and wlll Insure that such funds cannot be improperly used by the union
during the pendency of the "challenge."

Regarding Complainants' assertion that the funds should remain in escrow
during an appeal of the impartial decisionmaker's determination, Respondent Unions
contend that argument is flawed in at least two respects. First, Hudson only
required that the escrow be established and maintained during the pendency of the
procedures required by the Court in Hudson, and did not require that the escrow
be established and maintained for some Indelinite period. 106 S.Ct. at 1073.
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The escrow requirement was not extended to cover exhaustion of additlonal and
unspecified challenge procedures, Second, requiring the disputed funds to remain
in escrow during the pendency of an appeal of the determination by the Impartial
decisionmaker would deprive the Respondent Unions and the "challengers” of access
to their money for an Indefinite peried, While the challenge procedure must be
“reasonably prompt", there is no such reguirement attached to the procedures for
appealing the determination. Since the statute of limitations for a Section 1983
action filed in Wisconsin is thres years, an appeal of the determination could be
filed three years after the award, Citing, Wilson v, Garcla, 105 5.Ct., 1938
{1985); Sec, 293,30, Stats., (I977). Eapriving the union of funds "that [t is
unguestionably entitled to retain™ for such an indefinite period would viclate the
balance struck in Hudson between the interests of the challengers and of the
union. It would also require a successful challenger to wait until the unions
exhaust all appeals of the award,

Discussion

In its decision in Hudson the Supreme Court held that a union must escrow
the amounts reasonably In dispute while a challenge to the amount of the
fair-share fee is pending. Hudsen, 106 5.Ct. at 1078. In explaining the escrow
reguirement the Court stated:

We need not hold, however, that a 100% escrow is constitu-
flonally required.  Such @ remedy has the serious detect ol
depriving the Union of access tp some escrowed funds that it
is_unquestionably entitied to retain. i, lfor example, the
original disclosure by the Union had included a certified pub-
lic accountant's verified breakdown of expenditures, including
some categories that no dissenter could reasonably challengs,
there would be noc reason to escrow the portion of the
nonmember's fees that would be represented by those cate-
ories, 23/ On the record before us, there is no reason to be-
ieve that anything approaching a 100% "cushion™ to cover the
possiblity of mathematical errors would be constitutionally
required, MNor can we decide how the proper contribution that
might be made by an independent audit, in advance, coupled
with adequate notice, might reduce the size of any appropriate
esCrow,

s e =z

23/ ¥ the Union chooses to escrow less than the entire
amount, however, It must carefully justify the limited escrow
on the basis of the indepedent audit, and the sescrow figure
rmust irself be independently verlfied.

Id., ar 1078. {Emphasis added)

In Lehnert, supra, the federal district court Interpreted Hudson asx
requiring that:

. + « the union must either deposit 100% of objectors' service
fees into an independently controlled, interest bearing
escrow account until such time as an impartial decisionmaker
has rendered his fina! decision on the validity of the
reduced fee calculation, or have their data for its reduced
fee calculation and the data on which it bases its limited
escrow verified by an independent audit by a certified public
accountant,

Lehnert, 643 F.Supp. at 1333.  {Emphasis added)

As did the Court in Lehnert, we read Hudson as requiring that control of
the account be tyrned over to a third party, Parr testified that Respondent
District Council 48 would set up a separate master account, with sub-accounts for
each individual, in order to be able to have an audit trail of deposits and
withdrawals into the accounts, and that those monies plus interest would be
distributed upon receipt of the arbitrator’s decision. While there is no reason
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to believe the Respondent Unions would attempt ta use the fees while they are In a
separate account awaiting the arbitrator's decision, we also have no basis for
finding that the U.S., Supreme Court, made up of nine lawyers, used the term
"escrow,"” when they in fact meant something other than what is traditionally
considered to be an escrow, 36/ I the Court had intended a separate account as
opposed to an escrow, they would not have used the term "escrow." That the Court
intended for the unlons to relinquish control of the escrowed fess to a third
party is demonstrated by the Court's discussion:

We need not hold, however, that a [00% escrow is
constitutionally required. Such a remedy has the serious

defect of depriving the Unlon of access 1o some escrowed

funds that it is unguestionably entitled to retain.
Hudson, 106 5,Ct. at 1077.7%,
As to when the escrowed funds are to be dispersed, we agree with the decision

In Lehnert that the Court intended that the fees be held in escrew enly until
the determination is made by the impartial decisionmaker.

M. Application of the Hudson Decision

Complainants

Complainants contend that Hudson applies to all time perlods Involved In
this case because it is not a "clear break™ with controlling precedent and, hence,
it must be applied retroactively. According to Complainants, the Respondent
Linions implicitly concede that they did not satisfy the constitutiona!l
requirements of Hudson prior to that decision, but argue Hudson should not be
applied retroactively. Federal law is contrelling since the issue is the scepe of
a federal constitutional decision, and Hudson applies to this case under federal
case law on retroactivity. Complainants characterize the Resnondent Unlong’
argument as being that "judicla! decisions are applied prospectively unless the

36/ Black's Law Dictionary defines “"escrow" as follows:

ESCROW, A scroll, writlng, or deed, delivered by the grantor,
promisor or obligor inte the hands of a third person, to be
held by the latter until the happening of a contfngency or
performance of a condition, and then by him delivered to the
rantee, promisee or obligee, 3quire v. Brancifortl, 131 Ohio
t. 3%4, 2 N,E,.2d 878, 882; McPherson v. Barbour, 93 Or, 309,
183 P. 752, 755 Love v, Broun Development Co. of Michlgan,
180 Fla. 1373, 131 So. 144, 146; Johason v, Wallden, 342 1If,
201, 173 N.E, 790, 792; Minnesota & Oregon Land & Timber Co.
v, Hewitt Inv. Co., D.C,0r,, 201 P.732, 739,

The state or condition of a deed which Is conditionally
held by a third person, or the possesslon and retention of a
deed by a third person pending a condition; as when an
instrument is sald to be delivered ™in escrow." This use of
the term, however, is a perversion of its meaning,

A grant may be deposited by the grantor with a third
person, to be delivered on the performance of & condition, and
oh delivery by the depositary it will effect., While in the
possession of the third person, and subject to comdition, It
is called an "escrow.” (lvii Code Cal, 1057; Comp.Laws
N.D, 1913, 34938 Comp. Laws 5.D. 1929, 527,

Revised 4th ed., p. 641,
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party urging retroactive application establishes certain criteria set out in
Chevreon,” 37/ and assert that the Respondent Unions' argument "turns the law on
its head,” .

In many of the cases cited by the Respondent Unlons, judicial decisions were
held not to apply retroactively to judgments that were final at the time the
decision in question was rendered. The Respondent Unions justify reliance on
those cases In a case such as here, where there is no fudgmeni, by gquoting the
reasoning of Stevall v, Denne 38 that "no distinction is justified between
convictions now final . . . and convictions at various stages of trial and direct
review.” That proposition, however, has been overruled by the Court’s most recent
decislons in the area of retroactivity, U.5. v. Johnson, #&57 U.5., 337 (1982}
and Shea v. Louisiana, 105 5.Ct. 1065 {1983},

In Johnson the Court considered Stovall and rejected that line of
authority, 1The Court adopted the views of Justice Harlan in Desist v, United
States, 39% U.S. 244, 258 (1969) (dissenting opinlon), and Mackey v. United
States, 401 1.5, 667, 681 {1971) (separate opinion):

All "new"” rules of constitutional law must, at a minimum
be applied to a!l those cases which are still subject to
direct review by this Court at the time the "new"
decision is handed down. (A) proper perception of our
Congtitution to reselve every legal dispute within our
jurisdiction on direct review, mandates that we apply the
law as it is at the time, not as It once was.

Johnson, 457 .S, at 548, 362. While Johnson explicitly ¢oncerned only Fourth
Amendment issues, [t was recognized as having general applicatlon in Shea, a
Pifth Amendment case, In Shea the Court held that the constitutional provision
involved was pot the significant factor and that “the primary difference between
Johnson, on the one hand, and Solem v, Stumes, 3% on the other, is the
difference between a pending and undecided direct review of a judgment of
conviction and a federal collateral attack upon a state conviction which has
become final,” 105 8, Tt. at 1069.70. Thus, the distinction between retroactive
and non-retroactive application of a contitutional ruling “properly rests on
considerations of finality in the judicial process.” Id, at 1070.

Shea also rejected the Respondent Unions' argument that a rule which "is
only prophylactic in character" is not to be applied retroactively. 105 5.Ct.
at 1071. The very procedural rule that was applied only prospectively in Stumes
was given retroactive effect in Shea, Decisions that impose new procedural
rules for protection of constitutional rights, like any constitutional ruling,
apply in all pending cases.

The general rule following Johnson and Shes s that "a federa! court is
to apply the law in effect at the time It adjudicates the claim* before It.
Citing Landabl v, PPG Industries, Inc,, 746 F.2d 1312, 131314 (7th Cir. 1984).
The sole exception in cases where there has been no final ludgment Is “those
situations that would be clearly controlled by existing retroactivity precedence
of the Court to the contrary.® Citing Shes, 105 5.Ct. at 1069-70. The Supreme
Court itself can use the Chevron test to hold that a new rule of law applies
prospectively only, or can leave such an analysis for the lower courts by
expressly reserving the issue. Otherwise the new rule of law annpunced by the
Court must be applied to all pending cases:

1t the Supreme Court fails 1o limit the substantive scope of
its new rule to purely prospective cases, . . . an inferior
court must assume that the rule applies in all sltuations.

37/ Chevren Oil Company v, Huson, 404 13,5, 97 (19713,

38/ 388 U.S. 293 (1967).
39/ 465 11,5, 838 (1984),
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The policy factors that the Supreme Court relies on in
determining whether its rule should have merely prospective
effect are irrelevant. . .

U.S. v. Fitzperald, 345 F.2d, 378, 382 (7th Cir. 1976},

i is asserted that Hudson Iz not one of the cases in which the lower
courts are free o pive the Courts rulings prospective-only effect. In Hudson,
the Court applied Its own ruling retroactively In the case at hand. The Court
rejected the constitutlonality of union procedures that were no longer in effect
at the time of its decision and not just the new procedures adopted while the case
was on appeal, 106 5.Ct. at 1075-77 and n. 4. In directing the District Court
to remedy the constitutional vielation pleintiffs had  established, without
limiting velief to the future, the Court implicitly held that its rulings apply
retroactively in other cases as well., Hence, this iz not an appropriate occasion
for the Chevron analysis, Citing, Fitzperald, 385 F,2d at %82% 5Smith v.
General Motors Corp,, 747 F.2d, 372, 378 (6th Cir. 1986},

Complainants assert that even If the Chevron analysis Is used, it would
result In the retroactive application of Hudson. Since there is a presumption
favoring retroactivity, the party invoking Chevron has the burden of
demonstrating that all three of the factors In Chevron favor prospective-only
application before a rule of law will he denled retroactive eftect. NLRB v.
Lyon and Ryan, Ford Inc,, 647 F,2d 745, 737 (7th Cir.,), cert. denled, 434
0.5, 8% hfﬁi;. Citing also, Kumrow v. Teamsters Local 200, 575 F.Supp.
393, 395, (1983).

The first part of the Cheyron test Is that “the decision to be applied
nonretroactively must establish a new princlple of law, either by overruling clear
past precedent on which litigants may have relied, or by deciding an issue of
first impression whose resolution was not clearly foreshadowed.” 408 U.S5. at 106.
Citing Johnson, 457 U.S. at 350, n, 12, Complainants assert that in the civil
context this 'clear bresk" principle is the “threshhold test for determining
whether or not a declsion should be applied non-retroactively™ and only if it is
met, should the other parts of the Chevron analysis be reached. While all of
the issues determined in Hudson had not previously been decided by the Court,
that is not enough to justlly non-retroactivity. Hanover Shoe, Inc., v. United
Shoe Machinery Corp., 392 U.S, 481, #9%.99 {(1968); Johnson, &537 U.,5. at
§35.61. The announcement of an "entirely new and unanticipated principle of law™:

has been recognized only when a decision explicitly overrules
a past precedent of this Court, or disapproves a practice this
Court arguably has ssnctioned in prior cases, or overturns a
long standing and widespread practice to which this Court has

« not spoken, but which a near~unanimous body of lower court
avthority has expressely approved.

Johnson, 437 1.5, at 551,

Hudson expressely overruled mo clear past precedent on which the Respondent
Unions may have relied. Kempner 40/ and White Cloud, 41/ cited as clear past
precedsnt by the Respondent lUnions, were not expressly overruled by Hudson and
they are not clear prioer Supreme Court precedents on the issues decided in
Hudson. The Court in Hudson merely referred to those cases as two of "the
divergent approaches of gther courts to the lssue" of agency shop precedures
that led the CTourt to grant certiorari. Hudson, 106 5.Ct. at 1073 and n. 7.
Further, the precedentlal value of the Court's summary disposition of an appeal is
limited to the precise facts and issues Involved in the particular case and thus,
is difficult to determine. The broad interpretatlon of the Court's actions in
Kempner and White Cloud by the Respondent Unlons cannot be reconciled with the
decision in Ellis v, Baillway Clerks, 466 U.5, 435, 443-%48 (1984}, which only a

0/ Kempner v. AFSCME {2077), 126 Mich. App. #32, 337 N.W.2d 354 (1983},
appeal dismissed, 105 S.Lt. 316 {1984},

41/ White Cloud Education Association v. Board of Education, 101 Mich. App.
309, 300 N.W.2d 331 (1981}, appeal dismissed, sub, nom, Gibson v. White
Cloud Education Association, 105 $.Ct, 2356 {1984},
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few months earlier held that a "union cannot be allowed to commit dissenters’
funds to improper uses even temporarily," Citing the 7th Circuit's decision in
Hudson, 743 F.2d at 1196-97.

Unlike Elrod v, Burns, 427 U,S. 347 (197é) and Lemon v. Kurtzman, %03
U.S. 602 (1971Y, (Lemon I), cited by the Respondent Unlons, Hudson did not
dissapprove an established practice the Court arguably had sanctioned In earlier
cases, Those prior opinions "merely suggested the desirabillty of an internal
union remedy.” Hudson, 106 5.Ct, at 1076. "Those opinions did not, nor did
they purport to pass upon the statutory or constitutional adequacy of the
suggested remedys." Ellis, 466 U.S. at 443, Further, in Abood v, Detroit
Board of Education, 431 U.S., 209 (1977), the Court explicitly disclaimed any view
as to the constitutional sufficiency of intra-union procedures. 431 U.S. at 244,
Neither did Hudson overturn a long-standing, wldespread practice approved by
nearly unmanimous lower court decisions, The Court in Hudson noted the divided
authority on the ifssue. 106 5.Ct. at 1073 and n. 7,

Hudson also did not "decide an Issue of first impression whose resolution
was not clearly foreshadowed." Chevron, #04% U.S. at 106, Unlike Elrod and
Lemon, the decison In Hudson was unanimous and the Court's analysis made clear
that the decision rests on long recognized principles of First Amendment !law and
is merely an extension of doctrines which had been growing and developing over the
vears in the line of cases that began with Machinists v. Street, 367 U,5. 740
(1961). Requiring advanced reduction and escrow was clearly foreshadowed by
Ellis and Justice Stevens' concurring opinion in Abocod, 42/ and requiring that
non-union employes be glven adequate Information about the financial basis for the
fee was a logical extension of the holding in Abood and Allen that unions have
the burden of proving chargeable costs. Requiring a reasonably prompt decision by
an impartlal decision-maker was simply a particular applicatlon of the geperal
principles of First Amendment and due process law. Citing, Hudsen, 106 S5.Ct.
at 1074 and notes 11 to 13, 1076-77. While lower courts were divided prior to
Hudson as to whether the Constitution required each of those procedures, that
does not mean that Hudson's resolution of the Issues were not foreshadowed.
Rather, it means that Many argument by respondents against retroactive application
« « . is unpavailing since the existence of conflicting cases from other courts
+ + » Made review of that issue by the Supreme Court and decision against the
position of the respondents reasonably foreseeable.," Citing, U.S. v. Rogers,
h4e6 1,5, 475, 484 (1984); accord Landahl, 746 F.2d at 1314-15, and other
cases, including Johnson, %57 U.S. at 559-61.

Since the decision in Hudson does not satisfy the first Chevron
criterion, it is not necessary to address the other two parts of the test.
However, application of the remaining two factors also does not support
prospectlve-only application.

The second factor in the Chevron test is whether retroactive operation will
further or retard operation of the rule In question, Arguing that it is too late
for the Respondent Unions to afford retroactively the procedural safeguards
required by Hudson because Complainants' fees have already been taken and spent,
misses the point. As the Commlssion recognized, Hudson held that “the First
Amendment requires that certain procedural safeguards must be established before a
fair-share fee may be collected." (Dec. No. 18408-E at 6.) Operation of that rule
is furthered by the equitable remedy of restitution, whlch both restores the
status quo ante and gives the unions and others an incentlve to provide the
required procedural safeguards. Complainants contend deterence is particularly
relevant in this case, "where individual constitutional rights are at the mercy of
those clothed with state authority™

If . . . rulings resolving unsettled (First) Amendment
questions should be non-retroactive, then, in close cases,
(union and government) officials would have little incentive
to err on the side of constitutional behavior. . . . Failure
to accord . . . retroactive effect to (First) Amendment
rulings would "encourage (unions and public employers) to
disregard the plain purport of our decisions and to adopt a
lets-wait-until-its-decided approach.”

42/ 466 U.S. at 244,
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Citing, Johnson, 437 .5, at 50-61. See also, Hudson, 106 S5.Ct. at
1873, n. 15, 1077, n. 22, et et

The third Chevron criterion is whether retroactive application works a
substantial inequity upon the party opposing it., &08 U.,%, at 107. The Respondent
Unions confuse that gquestion by citing Carey v. Piphus, #4353 U.5. 247 (1978}, a
case concerning what remedy is appropriate for a bare vielation of procedural due
process, rather than retroactivity, The issue uvnder Chevron is ot the
appropriate remedy, but whether the equities of the case justify s denial of any
remedy at all for the constitutional deprivation Complainants suffered prior to
the date of the Hudson decision. That question answers Itself in the negative
here, “where the complainants' First Amendment right not to be compelled to pay
fees in the absence of certain procedural safeguards must be balanced against the
unions' mere statutory privilege of obtaining reimbursement for their chargeable
costs * Complainants allege that the Respondent Unlons have been aware of
Complainants' claim that, i fair-share agresments are constitutional at all,
certain procedural safeguards must be provided te prevent unconstitgtional use of
fair-share fees, even temporarily, for Impermissible purposes. Despite the
pendency of this litigation and the lack of any clear precedent permitting the
practice, the Respondent Unilons chose to continue to collect fair-share fees equal
to full dues and to spend them for non.chargeable purposss, subject only to &
possible later rebate. Complainants assert that the Wisconsin Supreme Court's
decision In Browne did not uphold the constitutionality of the Respondent
Unions' practice on the merits, but merely held that Complainants were not
entitled to temporary escrow relief prior to final judgment uvnless they showed
that 2 part of the fees were in fact being used for impermissible purposes. H is
asserted that the missing element was supplied by the Commissions Initial
Firdings of Pact and Initial Cenclusions of Law. The Respondent Unfons gambled
that their view of the unsettled guestion of law would prevail over the contrary
view of the Complainants. That they now face the consequences of losing their
conscious gambie hardly presents a case of Inequitable hardship, The Chevron
doctrine is not directed at imsulating litigants from the consequences of their
conscious business decisions, rather, its purpose is to avoid the hardship which
can result from refroactive application of decisions which represent sudden,
unexpected shifts in the law. VYalencia v, Anderson Brothers Ford, 617 F.2d.
1278, 129¢ and n. 16 (7th Cir, [98L3, rev'd on other grounds, %32 U.§, 205
(1981). Hudson did not constitute such a dramatic bresk with the past. As to
the equities, Complainants request the refund, with interest, only of their own
past fair-share fees, "limited to stipulated percentages prior to 19837  They
note the numher of complainmants and class members in the two cases, and the
relatively small amount of money due them in their estimation.

In summary, Complainants argue that since the Court did not limit the scope
of Its holdings in Hudson to purely prospective cases, these holdings should be
given full effect in this case without regard to Chevron criteria. 43/ Even if
the Chevron test is utilized, the Respondent Unjons had been unable to
demonstrate that any of the three Chevron factors favor prospective-only
application, Hence, the Respondent Unions committed prohibited practices before,
as well as after, the date of Hudson by collecting fair-share fees from
Complainants without providing the constitutionally required procedural
safeguards .

Respondent Unions

The Respondent Unions contend that the Hudson requirements are not
retroactive. 1t Is conceded that the common law principle was that all judicial
decisions applied retroactively, as well as prospectively, however, in Linkletter
vs, Walker, 38 1.5, &I8 (1965), the U.S. Supreme Court concluded that "the
constitution neither prohibits ror requires retrospective effect,” 351 U.5. at
£29, Emphasizing that these principles concerning retroactivity would apply
equally to civil as well as criminal ltigation, the Court in Linkletter held
that:

83/ LComplainants also cite the Court’s remand of Tierney and Abernathy in
light of Hudson as further evidence that the Court intended Hudson to

apply retroactively.
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Once the premise is accepted that we are nelther required to
apoly, nor prohibited from applylag a decision
retrospectively, we must then welgh the merits and demerits In
each case by looking to the prior history ol the rule in
question, its purpose and effect, and whether retrospective
operation will further or retard its operation.

I, In Stovall vs, Denno, 388 11,5, 293 (1967) the U.S5. Supreme Court rejected
the special exception for mon-retroactivity for cases pending review and held that
"no distinction is justified between convictions now final . . . and covictions
at various stages of trial and direct review,” 388 U,5, at 300, In Stovail the
Court set forth the following criteria for determining whether & newly amnounced
rule should have retroactive affect: "{a) The purpose to be served by the new
standards, (b) the extent of the reliance by law enforcement authorities on the
old standards, and {c} the effect on the adminstration of justice of a retroactive
application of the new standard.” 388 U.S, at 297.

In Chevron the Court set forth the criteria for resolving the retroactivity
tssue in the context of a civil proceeding as follows:

First, the decision to be applied non-retroactively must
establish a new principle of law, elther by overtuling clear
past precedent on which litigants may have relied . . . or by.
deciding an Issue of first impression whose resclution was not
clearly foreshadowed, Second it has been stressed that we
must , . . weigh the merits and demerits in each case by
looking to the prior history of the rule In question; Its
purpise and effect, and whether retrespective operation will
further or retard its operation . , , Finally, we have
welghed the Inequity imposed by retroactive application.,

0% U,8, at j06-107 {Citations omltted).

in Fitzgerald vs., State, &1 Wis,2d 170,174 (1977} the Wisconsin Supreme
Court articulated a similar standard for resolving retrosctivity questions
concerning new pules. That standard includes an analysis of the purpose of the
new rule, the reliance of the parties on the new rule, and the effect of the
retroactive application of the new rule,

The Respondent Unions assert that the Supreme Court has distinguished between
decisions that establish substantive constitutional rights and decisions that
establish “prophylactic constitutlonal rules,” In the latter type of cases the
decision merely sets forth the procedures designed to protect the constitutional
right. The Respondent Unions clte Michigan vs, Pavne, %12 U.S, 47 (1973), as
appiving the criteria set forth in Stovall, and 2as concluding that the new
procedural rule set forth in the prior case would not be advanced by its
retroactive application, reasoning that fallure to comply with the procedure would
not necessarily result In a violation of the substantive constitutional right.
The Court observed that "it Is an inherent attribute of prophylactic
constitutional rules , . . that their retrospective application will eccasion
windfall benefits for some defendants who have suffered no constitutional
deprivation.” 412 U5, at 53. The Court emphasized that the indivldual defendant
in that case still had a2 remedy for the violatlon of his underlylng constitutional
right even i he could not state a claim for the vielation of the prophylactic
procedures 412 U5, at 3%,

Next cited is the decision in Johnson vs. New Jersey, 324 U.5. 71k {1966},
where the Court ruled that the procedural safeguards set forth in the Escobedo
4%/ and Mlranda 4%/ decisions would enly be applied in trials that took place
after the date of those decisions, As In Michigan vs, Pavne, the Court in
Johnson distinguished decislons that impose mnew procedural rules for the
protection of constitutional! rights, whilch are not retroactlve, from cases that
establish new substantive constitutional rights, which are retroactive.

44} Escobedo v. lllinols, 378 U.S. 478 (1964).

45/ Miranda v. Arizona, 384 U,S, 436 (1966).
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The Respondent Linions cite a number of cases where the Supreme Court has held
that the due process procedural safeguards set forth in its decisions were not
retroactive. &6/ Also cited are decisions where courts have ruled on the
retroactive application of decisions of the Supreme Court concerning Infringement
of First Amendment rights., The Courts of Appeals applied the Chevron criteria
and held that Elrod v. Burns, 427 U.S5. 347 (1976} was not retroactive to
discharges that occurred prior to the date of that decision, 47/

Also cited is the decision of the Supreme Court In Lemon v, Kurtzman, 411
U,S. 192 (1973)(Lemon 1), upholding the decision of a three judge district court,
on remand from Lemon 1, that had not retroactively applied the Lemsn |
decision. The Court emphasized that the result in Lemon | was not clearly
foreshadowed and that there had been rellance upon the state of the law prior to
the Lemon [ decision, and therefore, retroactive applicatlon of Lemon [ would
be inappropriate under Chevron.

The Bespondent Unions assert that the retroactivity anslysis In Johnson and
Shea, cited by Complainants, Is not applicable to civil cases. Complainants’
argument that 3tovall was overruled by Johnson and Shea Is overstated, and
reliance on those cases for the proposition that federal courts must apply "the
law in effect at the time it adjudicates the <lalm,” to the exclusion ol the
Chevron criteria, Is a distortion of the holding of those cases, While the

preme Court has relled upon Its precedents in the ¢riminal area in developing
its analysis of ren-retroactivity In civil cases, the analogies must be made with
care. In Johnsen and Shea, the Court Indicated an intention to distinguish
cases on the direct appeal from cases where an Issue was raised on collateral
attack, however, such distinctions are irrelevant In civil cases, because "clvil
judgements, . . . cannot be collaterally attacked on the basis of subsequent
judicial pronouncements.” Hardison v, Alexander, 655 F,2d 1281, 1288 ({D.C, Cir.
1981},  Perhaps in recognition that the distinction between direct review and
collateral attacks of criminal judgments Is irrefevant in the civil context, the
Court in Johnson held that "all questions of civil retroactivity continue to be
goverened by the standard enunciated in Chevron . . . 404 U.S, at 106-107." 102
5.Ct, at 2344,

Complainants' view that Johnson and 3hea establish 8 "bright line” test
for resolving questions of retreactivity of newly amocunced constitutional
rulings, in contrast to the balancing appreach in Stovall, i3 in error. In
Johnson, the Court noted that Its holding was “subject 1o the exceptions stated
below’ amd the same principle was applied in Shea. The Court stated in
Johnson that it based its holding on the views of Justice Harlan stated in his
dissent in Desist and his separate opinion in Mackey., In those cases, Justice
Harlan argued that “all new' rules of constitutional law must, at a minimum, be
applied to all those cases which are still subject to direct review by this Court
at the time the 'new' decision is handed down." Desist, 39% U.S, at 258. It is
asserted that Complainants argue that a simllar "bright line" standard should be
applied here.

Complainants' error is further compounded by citing Johnson as authorlty
for the praposition that new constitutlonal rules should automatically be applied
in all suits pending at the time the new rule is announced, The Johnson
retroactlvity analysls is not a bright line requiring the new rule to be applied
in all pending cases, rather, it involves a balancing of several factors,
including whether the new rule is a "clear break with the past." 102 $,Ct, 2578,
It is asserted that the Court's failure to adopt such a bright line test in
Johnson and Shea is criticized by Justice Rehnquist In his dissent In Shea.

105 5.Ct. at 1074,

Complainants' reliance on ULS. v. Fitzgerald, 343 F.2d. 528 (7th Cir. 1976}
as establishing the law in the Seventh Circult 1§ misplaced and their artlculation
of the standard set forth in that cese Is incorrect. Fltzgerald involved the
review of an appeal of a district court verdict In a criminal case. After the

a6/ EB.g., Morrissey v, Brewer, 408 1U.S. %21 {1972).

47/ Marine v, Bewers, 657 F.2d 1363 (3rd Cir. 1581); Aylere v. Clark, 639
E.2d 4% (ist Cir, 1981); and Ramey v, Haber, 3589 F.2d ?%3 ith Cir. 1978},
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judgment in the district court was lssued, but before the Court of Appeals
considered the case on review, the Supreme Court issued its decision in Beckwith
v, U,S,, #25 1J.5, 341 (19?35 which destroyed the legal basls of the district
court's ruling. In considering the defense argument that Beckwith should not be
applied retreoactively, the Court held:

This argument must fail because these cases, where a change in
the law has cccurred between the date on which the lower coury
ruled and the date on which that ruiling was considered by us
on direct appeal, do not Involve a true guestion of
retroactivity.

5 F,2d at 581, The Court of Appeals rslied on the Schooner Pe doctrine,
43/ In Schooner Peggy the Court held "if subsequent to the judgment and before
the decislon of the appellate court, a law Intervenes and posltively changes the
ryle which governs, a law must be obeyed . . . The Court of Appeals recognized
that that doctrine does net Involve "8 true gquestion of retroasctivity,” but Is an
analysis of the effect of an intervening change in the law of the case on appeal.
The instant case concerns a "true question of retroactivity™ and Fitzperald
offers no guidance,

Complainants’ argument that courts are compelled to apply, without
consideration of the retroactivity issue, the laws that exist at the time of
judgment is also Inconsistent with numercus decisions of the Seventh Circuit. The
Seventh Circuit has applied the Chevron criteria 1o reselve questions concerning
retroactivity of decisions of the Supreme Court on numerous occasions. Citing,
Unger v, Consolidated Foods Corporation, 6%3 F.2d 703 {7th Cir,, [982); Landahi
¢, PPC Industria, 746 F.2d 1312 5?2?1 Cir., 1982} and Anton v, Lehpamer, No. 85-
2565 (April 3, 1986). The Seventh Circuit applied the Chevron criteria to the
facts of those cases to determine whether or not the Supreme Courts decisions
applicable in those cases should be applied retoractively., Smith v. General
Motors Corp., 747 F.2Zd 172 {(2nd Cir. 198%) cited by Complainants iz not the
applicable law In the Seventh Circult as the court in that case considered the
identical questlon as the Seventh Circuit did in Landahl, but did not utilize
the Chevron criteria as did the Seventh Circuit,

The Respondent Unions alse contend that the Schooner Pe dactrine has
been misstated, In U.S, v. Elrod, 627 F.2d 813, 819 (7th Cir. 1930} the Seventh
Circuit recognized that Fitzperald requires that current law applies "unless
application of a new law will result In ’manifest Injustice'." Bradley v.
Richmond School Board, 16 U,3. 6%, 711 (1974). The Supreme Court in Bradley
cltes an example of Ymanifest injustice” as the retroactive application of a new
rule of law "where to do s6 would infringe upon or deprive a person of a right
that had matured of become unconditional,” 416 1.5, at 720. It is asserted that
the Respondent Unions' right to that portion of Complainants' fair~-share fees that
are properly chargeable to objecting non-members has clearly matured and become
unconditional, To apply Hudson so as to divest the Respondent Unions of the
fees that were collected and spent on chargeable activities over the past decade
would constitute "manifest injustice."

The Respondent Unions note that the Court did not state In Hudson that its
holding is either retroactive or prospective only. The fact that a case has been
remanded by the Supreme Court for further proceedings In Hght of a decision which
announces a new rule does not mean that the new rule must be applled
retroactively. A remand by the Court dogs not necessarily evidence an intent that
its decision be applied retroactively. 0t could also evidence a desire by the
Court to have the lower court consider the guestion of non-retroactivity in the
first instance. In Unger v, Consolidated Foods, the Court of Appeals
considered, on remand from the Ceurt, whether a pew rule amnounced by the Court
should be applled retroactively in that case. While the Seventh Circuit Court of
Appeals held that the new rule was retroactlve, It reached that result on the
basls of the application of the Chevron criteria. Hence, the Commission must
apply the Chevron criterla in resolving the retroactivity guestion In  this
case,

48/ I Cranch 103 (1801).
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The Supreme Court recently reaffirmed the Chevron criteria in Northern
Pipeline v. Marathon Plpeline Company, 438 U,S, 30, 87-8% (1982). The Respondent
Unions agree that the party arguing that a given decision is ponretroactive has
the burden of proving that the Chevron criteria have been satisfied, but submit
that such criteria has been amply satistied with respect to the decision in
Hudson,

The first criterion is whether the decision establishes & new principle of
law, either by overruling clear past precedent upon which litigants may have
relied or by deciding an issue of first lmpression whose reselution was not
clearly foreshadowed., It is asserted that the decision In Hudson does both.
The Court's dismissal of the appeals in Kempner and White Cloud are clear past
precendents upon which the Respondent Unions were entitied fo rely. Kempner
involved constitutional challenges to the AFSCME internal procedures for resolving
challenges to its agency fee for non.members and the absence of an escrow of falr
share fees, White Cloud involved a constitutional challenge by a mon-member to
the payment of a union agency fee equivalent to dues rather than the pavment of
such fees to an ¢scrow actount, Those cases "clearly involve the same facts and
legal issues at issue here,” Hence, the Respondent Unions had a right to rely upon
the Court's dismissal of the appeals, for want of a substantial federal guestion,
as <¢lear past precedent on the constitutional adequacy of a unions' internal
appeals procedure for oblecting mon-members, as well as, the constitutional
requirement of an escrow of contested falr-share fees.

The fact that Hudson was a unanimous decision does not mean the decision
was not a case of first impression er that the rssult was clearly foreshadowed In
the Courl’s prior casss. Complalnants site no authority for their “highly
guestionable iInterpretation” of what constitutes a case of first Impression.
Further, the Ceourt repeatedly emphasized the ynigque nature of the case, i.e.,
plaintiffst exclusive facus on the procedure used by the unlon in setting the fee,
106 5.Ct, at 1072, n. 5 and the Court's break with its past decisions, “although
we have not so specified In the past, we now conclude that the reguirement of a
reasonably prompt decision by an impartial declson-maker is necessary." 106 §.
Ct, at 1076, That the Court arrived at a consensus as to how the case was to be
resolved is irrelevant to an analysis under the Chevron criteria,

Complainants' argument that the procedural requirements mandated by Hudson
were clearly foreshadowed by Ellis and Abood Is not supported by those cases.
The Respondent Unions assert it was "precisely those procedures that were under
constitutional attack In Kempner ., . . and precisely those constitutional
arguments that wers dismissed by the Supreme Court as not raising a ‘substantial
federal question.™ The procedural requirements set forth in Hudson were not
even foreshadowed by the Court of Appeals' decision in that case, Morcover, there
is mo pre-Hudson lower court decision that comes c¢lose to imposing, as a
constitutional or statutory requirement, the procedures mandated by Hudson. The
Hudson procedural requirements were simply not foreshadowed, clearly or
otherwise, by any decision of the Supreme Court or any lower federal or state
court, To the unions' knowledge, the only decision of an agency or court
nddressing the lissue of the retroactivity of Hudson is the New Jersey Public
Employment Relations Commission Appeal Board, WRICh ruled that "the new motice
requirements mandated by Hudson (is) a change in the law which should be applied
prospectively.” Jonathan Mallamud v. Rutgers Council AAUP, (April 6, 1986) slip
op. at 8; Bacon v, District 65, UAW, et, al., (12/386} slip op., PERC No, 87.72,

As to the second Chevron criterion, the Respondent Unions assert that it
requires an analysis of 1he new rule and a determination of whether the
retrospective application of the rule in a particular case will further or retard
its operation, It is contended that the Court in Hudson established three new
rules regarding the collection of agency fees: (17 notice to the payors, (2)
rcasonably prompt resolution of the challenge by an impartial decision maker, and
(1) escrow of the fees in dispute. The key element of the procedures mandated by
Hudson is the motice required to be sent to all fair-share payors regarding the
calculation of chargeable v. non-chargeabie expenses. The purpose of the notice
is to provide the fair-share payors with sufficient Information to permit them teo
exercise the right to object or not object te the amount of the fee, and the Court
“clearly implied that this rotice would be provided 1o the payors prior te the
start of the c¢ollection of the fee." It would serve little purpose to send notice
to individuals who paid fair-share fees In 1972 and 1973, or to inform them of the
basis of their fee thirteen or fourteen years after they have pald it, especially
since they have already objected, The Hudson requirement regarding the
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procedure for a reasonably prompt resolution of challenges by an impartial
decisionmaker also will not be advanced by trying to apply that requirement to
events that took place fourteen years ago and retroactive application of that rule
is impossible on its face. As to the escrow requirement, that also would be
impossible to apply retroactively. It is also noted by the Respondent Unions that
the Wisconsin Supreme Court authorized the Respondent Unions' collection of share-
fair fees from the Complainants in Browne without an escrow procedure at an
early stage in this litigation and that the ruling remains the law of this case.
That the Respondent Unions have enjoyed an "involuntary loan" of that portion of
the Complainants' fees which are used for non-chargeable activities cannot be
changed by a retroactive application of the escrow. To the extent that the injury
to the Complainants' First Amendment rights stems from their being forced to make
an involuntary loan to the union, they cannot be made whole for that injury by a
retroactive application of the escrow rule, Since the purpose of the escrow rule
- to prevent an "involuntary loan" to the union, cannot be realized by retroactive
application rule, such application should not be required,

It is alleged that Complainants assert that the real interest to be served by
imposing the Hudson procedures retroactively on the union is deterence., Since
compliance cannot be gained retroactively, Complainants argue the Respondent
Unions should return all of the fair-share fees Complainants have ever paid to the
Respondent Unions, with interest, including funds spent on admittedly chargeable
activities, Such a result would clearly not further the constitutional interests
of non-member payors the Court sought to protect when it imposed the requirements
set forth in Hudson. The Court never cites deterrence as a justification for
its rule, nor does the Court direct that its procedural requirements be imposed on
unions in a punitive fashion, Cf. 106 S.,Ct., 1077, n., 27. Further, "such a
punitive application of the Hudson requirements would destroy the balance
between those interests and the societal interests in stable labor relations that
has been the cornerstone of the Supreme Court's entire agency fee jurisprudence."
Such a refund would constitute a "windfall", rather than a make whole remedy, and
would be inconsistent with the Court's prior ruling regarding appropriate relief
in constitutional cases. Citing, Carey v. Piphus, 435 U.S, 247 (1973},

The third criterlon requires a showing that the retroactive application of a
new rule will produce "substantial Ineguitable results.” In applying this
criterion the Court's focus has traditionally been on the impact of the
retroactive application of the new tule on those who have relied upon the prior
law. Applying that focus to this case, the impact on the Respondent Unions is
devastating. Since the start of the collection of the fair-share fees the
Respondent Unions have provided services to Complainants which Complainants
concede are properly chargeable. The Respondent Unions relied upon existing law
concerning the collection of the fees and the procedures for resolving disputes as
to the amount of the fees. Moreover, Complainants have enjoyed the benefits of
the services and the Respondent Unions' entitlement to that portion of the fees
spent on chargeable activities is "unconditional and absoclute." To impose the
Hudson requirements retroactively and to require the return of all fair-share
fees with interest, would clearly produce a "substantial and inequitable result.”
Citing, Gteen v. U.S., 376 U.S. 149 (1964), It is also asserted that the
Complainants have not been adversely affected by their reliance on prior law. As
required by prior law, Complainants have made their dissent known to the
Respondent Unions and thereby have perfected their claim to that portion of the
fair-share fees spent on non-chargeable activitles, Thelr rights have not been
diminished by the decision In Hudson,

The Respondent Unlons cite a number of cases where the Court did not apply
the new rule retroactively in situations where a party had relied upon prior law
and the changed law imposed new and unexpected burdens on that party. City of
Phoenix v. Kolodziejski, 399 U.S. 204 (1970); Cipriano v. City of Houma, 395
U.S. 701 (1969); and Lemon v. Kurtzman, supra, (Lemon 1), As in those cases,
the Respondent Unions have acted in reliance on the prior law, Further, a
retroactive application of Hudson would serve no valid constitutlonal or public
purpose, and would impose unwarranted punitive sanctions on unions which had
relied on prior law and would unjustly enrich complainants who had reaped the
benefits of the unions' representation,

Requiring the Respondent Unions to repay all of the fair-share fees ever
collected would sericusly undermine, if not destroy, their ability to function as
a collective bargaining representative. Such a result would be inconsistent with
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the important "principle of exclusive unien representation" and the leglslative
judgment “that it would promote peaceful labor relations to permit & unlon and an
ﬁmlpioyer to conclude an agreement requiring employes who obtain the benefit of
union representation to share lts cost.™ On that basls, the Respondent Unions
conclude that it would be inequitable to apply Hudson retroactively and that the
Commission should reject the Complainants' request for such relief.

Discussion

The Complainants essentially have contended that the procedural safeguards
required by Hudson must be applied retroactively because the U.S. Supreme Court,
in s declsion in Hudson, directed that the district court apply the decision
on remand In determining the appropriate remedy, and that at most the Court is
silent as to whether the decision is to be applied retroactively and, hence, the
lower courts must apply the decision retroactively. Therefore, according to
Complainants, it Is not necessary to apply the Chevron test to determine whether
Hudson is to be applied retroactively in this case, and even Il the Chevron
factors are considered, the result is still the same, Conversely, the Respondent
Unions have contendsd that the Commission 15 required to apply the Chevron test
to determine the retroactivity issue, and that the result under the Chevron
critera Is that Hudson should not be applied retroactively.

Reviewing the Court's decision in Hudson, we are unable to find any clear
indication in the decision as to whether the Court Intended the decision to be
applied retroactively or prospectively-only. Remanding the case for further
proceedings consistent with the Court's decision is net determinative, since the
Court could be referring to prospective relief as well as a remedy for past
wrongs, Therefore, it is necessary to look to the law on retroactivity,

The decision that has been the basis of the decislons regarding retroactivity
is U.S, v, Schooner Peggy, 1 Cranch 103 {1801):

There, a schooner had been seized under an order of the
President which commanded that any armed French vessel found
on the high seas be captured, An order of condemnation was
entered on September 23, 18200, However, while the case was
pending before this Court the United State signed an agreement
.with France providing that any property captured and not
Helinitively condemned” should be restored,

{As summarized in Linkletter.} Chief Justice Marshall stated for the Courts

it is in the general true that the province of an
appellate court is only 1o inguire whether a judgment when
rendered was erronsous or nat.  But H subsequent to the
fudgment and before the decision of the appellate court, a law
intervenes and positively changes the rule which governs, the
law must be obeved, or its obligation denied. I the law be
constitutional, and of that no doubt in the present case has
been expressed, I know of no court which can contest iis
obligation. , , . In such a case the court must decide
according to existing laws, and it it be necessary to set
aside a judgment, rightful when rendered, but which cannot be
affirmed but in violation of law, the judgment must be set
aside,

Id, at 110, It should be noted that the case Involved a change In the law after
the case was initiated and the lower court had ruled and that the Court was
speaking to the province of an "appellate court,” While the case has been cited as
requiring a court to apply the law as it exlsts at the time of Its decision, Cort
v, Ash, 422 U,S, €6, 76 (1975), Bradley v. Richmond School Board, 416 U.S,
696, 711-7135 {1974); Thorpe v, Housing Authority of the City of Durham, 393 U.S,
268, 782 {1969}, those cases all involved a change in the law following the lower
court's decision and prior to the appellate court's decision. That was alse the
case In U,5, v, Pitzperald, 55 F.2d 378, 381 (7th Cir. 1976}, cited and relied
upon by Tomplainants., In that case petitloner argued that the Court of Appeals
should make its own determination as to whether a decision of the 1.5, Supreme
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Court, occurring subsequent to the district court's decision and changing the

applicable law, should be applied retroactively to cases on appeal.
Appeals held:

The Court of

This assertion is incorrect, When the Supreme Court
holds that a new rule of faw should be applied only
prospectively, it Is itsell delineating the substantive scope
of that rule. As a conceptual matter, the Court is holding
that its new rule Is not the law with respect to cases that
have already been initiated. In contrast, when the Supreme
Court announces a new rule of law after & district court has
ruled but before a court of apreals has passed on a case, the
court of appeals can place no such substantive limitation of
the scope of the new rule, 1If the Supteme Gourt falls to
limit the syubstantive scone of its new rule to purely
prospective cases, the court of appeals as an inferior court
must assume that the rule applies in all situations. The
policy factors that the Supreme Court relies on in determining
whether i1s rule should have merely prospective sffect are
irrelevant, though they would not be if the court of appeals
were determining whether to give retrospective effect to a new
ruole which it had ltself announced. See Linkletter v. Walker,
381 U.S. 818, 673.2%, 35 S.Ct. 1731, 12 L.Ed.2d 295 {1965},
the leading case relied on In the petition for rehearing,
where the Supreme Court distinguished the Schooner Pegpy
doctrine and the ability of a court or legislature to make a
rule that it has itself constructed purely prospective, 49/

345 F.2d at 382, {(Emphasls added)

49/ However, a different view as to when the Chevron test is to be applied was

expressed in Welverko v, U.S, Air, 733 F2d 239, 241 (2nd Cir. I58%). In
that case Del Costelio v. International Brotherhood of Teamsters, {03
5.Cr. 228% (1983) had been decided while the case was pending in district
court. The District Court applied Del Costello and the Court of Appeals
affirmed, In response to an argument that the Chevron test should be
applied to determine if Del Costello should be applied retreactively, the
Court of Appeals noted that other courts had applied Chevron and found Del
Costello to be retroactive under that test and held:

Moreover, in our view this case does not present circumstances in
which the use of the Chevron test would be approptiate.

Were we asked to decide If retrospective effect should be given to
& new tule which our court had pronounced, the policy factors
enumerated In Chevron 0il would indeed be determinative, See
United States v. Fitzgerald, 543 F.2d 578, 582 (7th Cir. 1976},
Similarly, had the Supreme Coyurt piven no indication whether
DelCosteilns should apply retroactively, a Chevron Oil _analysis
would also be in order, But these factors are not present here.
The Supreme Court not only adopted a new statute of limitations in
miﬁstefim Tt &g}pfiea that time bar retroactively to govern the
very claim at issue in the ¢ase before it., We have noted that
"the Supreme Court is well aware of how 0 avoid the elfects of
applying one of its rulings retroactively to the case at bar.”
Cates v. Trans World Airlines, Inc.., 561 F,2d 1064, 1073 (24 Cir,
1977}, Thus, when that Court itself has glven retrospective
application 1o a newly adopted principle, “no sound reason exists
for not deing s¢ here ™ Holzsager v. Valley Hospital, 6%6 F.2d 792,
797 {2d Cir. 19813, A court of appeals must defer to the Supreme
Court’s directive on this issue, explicit or implicit, See United
State v, Fltzgerald, supra, at 382, Certainly, its intended
application is clear in this case. {Emphasis added}

id, at 281 {(Emphasis added)., We note that in Del Costello the Supreme
Tourt applied the new statute of limitations and reversed the lower court's

decision, 102 5,Ct, at 229%-93,
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The leading case on “nonretroactivity" Is Linkletter v, Walker, 381 U,S5,
618 (i965). a Fourth Amendment search and seizure case Involving the issue of
whether the Court's decision in Mapp v, Ohio, 367 U.S, 643 (196]1) extending the
Yexclusionary rule” to states via the Due Process clause of Fourth Amendment, was
to be applied retroactively:

Initlally we wmust censider the term "retrospective" for
the purposes of our opinion. A ruling which Is purely
prospective does not apply even to the partles before the
court. See, e.g., England v. Louisiana State Board of Medlcal
Examiners, 375 U.S. 311 {1968}, See also Great Northern R,
Co. v. Sunburst Oil & Refining Co., 287 U.S5, 33 (1932},
However, we are not here concerned with pure prospectivity
since we applied the rule amnounced in Mapp 1o reverse Mlss
Mapp's conviction, That decision has also been applied to
cases still pending on direct veview at the time It was
rendered. Therefore, in this case, we are concerned only
with whether the exclusionary principle enunciated in Mapp
applies to state court convictions which had become iinal
before rendition of cur opinion.

381 U.5. at 621-622, {(Emphasis added) The Court reviewed its prior decisions In
this area and concluded than

Under our cases it appears {1} that & change in law will
be given effect while & case is on direct review, Schooner
Pegey, supra, and {2) that the effect of the subsequent ruling
of invalidity on prior {inal judgments when collaterally
attacked Is subject to no set "princlple of absolute
retroactive invalidity' but depends upon a consideration of
“particular relations . ., . and particular conduct . . . of
rights claimed to have become vested, of status, of prlor
determinations deemed to have finallty"; and “of publie policy
in the light of the nature both of the statute and of its
previous application," Chicot County Drainage Dist. v. Baxter
State Bank, supra, at 374,

That no distinction was drawn between civil and eriminal
litigation s shown by the language used pot only In Schooner
Peopy, supra, and Chicot County, supra,
as state v. Jones, 4% N .M, 623, 107 P.2d
v, United States, 366 U5, 213 (198}).
this Court laid down a prospective principle in overruling
Commissioner v. Wilcox, 327 U.S5, (1968), "in a manner that
will not prejudice those who might have relied on it.”
At 221. Thus, the accepted rule today is that in appropriate
cases the Court may in the interest of justice make the rule
prospective. And “there is much to be sald in favor of such a
tule for cases arising in the future.” Mosser v, Darrow, 341
U.8. 287, at 267 {(dissenting opinion of BLACK, 1.)

While the cases discussed above deal with the invalidity
of statutes or the effect of a decision overturning long-~
established common-law rules, there seems to¢ be no
impediment--constitutional or philosophical-«to the use of the
same rule in the constitutional area where the exigencies of
the situation require such an application. It is true that
heretofare, wlithout discussion, we have applied new
constitutional rules to cases finalized before the
promulgation of the rule. Petitioner contends that our method
of resolving those prior cases demonsirates that an absolute
rufe of retroactlon prevails In the area of constltutional
adjudication, However, we believe that the Constitution
neither prohibits nor requires retrospective effect, As
Justice Cardozo sald, "We think the federal constitution has
no volce upon the subject.”

Once the premise [s accepted that we are neither
recuired to ansly, nor prohibited from applying,s  decisitn
retrospectively, we must then weigh the merits and demerits in
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ach case by looking to the prior history of the rule in

e
guestfcmI its purpose and eftectz' and whether re:wsgctive

opetration w urther or retar 13 _operation. e ieve

that this approach is particularly correct with reference to
the Fourth Amendment's prohibitions as to unreasonable
searches and seizures. Rather than "disparaging” the

Amendment we but apply the wisdom of Justice Holmes that
™{t)he iife of the law has not been logic: it has been

experience." Holmes, The Common Law 3 (Howe ed.1963),
381 U,S, at 627-629, {(Emphasis added)

The Court stated the following In Linkletter regarding the factors to be
considered in deciding whether a decislon {s to a applied retrospectively:

We believe that the existence of the Wolf doctrine prior
to Mapp is "an operative fact and may have consequences which
cannot justly be ignored. The past camnot always be erased by
a new judicial declaration.” Chicot County Drainage Dist, v,
Baxter State Bank, supra, at 374, The thousands of cases that
were finally decided on Woll cannot be obliterated, The
"particular conduct, private and official,” must be
considered, Here "prior determinations deemed to have
finality and acted upon accordingly” have *"become vested.”
And finally, "public policy in the light of the nature both of
the . . ., (Wolf doctrine} and of its previous application®
must be given s proper weight. Ibid. In _short, we must
look to the purpose of the Mapp rule; the reliance placed upon
the Wolf doctrine: and the effect on the adminiztration of
justice of s retrospective application of Mapp.

381 U.S, at 636, {(Emphasis added}

The Court considered those factors and held Mapp to not be retroactive, In
a subsequent civil case {antitrust) Hanover Shoe v, United Shoe Mach., 392 1.8,
481 {1963} the Court focussed its attention on the factor of whether the ™new”
decision is an “abrupt and fundamental shift In doctrine as 1o constitute an
entirely new rufe.” In that case the district court awarded damages against
United back as far as the statute of limitations would allow and ep to the date
the suit was filed, i.e,, Tuly 1, 1939 t6 September 21, 1935, On appeal the Ceuyrt
of Appeals ruled that Jume 10, 1948, rather than July 1, 1939, marked the start of
the damages period, that being the date of the Supreme Court's decision in
American Tobacco Co, v, United States, 328 (1.5, 781. The Court of Appeals
concluded that the decislon in that case "fundamentally altered" the law of
monopolization, and that Unlted's conduct should not have been held to have
violated the law prior to the date of the Court's decision. The Court of Appeals
opined that the Supreme Court's decisions In the criminal law area regarding
retroactive application of its decisions applied to civil cases as well,

The Supreme Court, in rejecting the Court of Appeals’ view of the American
Tobaccoe decision as a major shift in the law, concluded thats:

Peinting to recent decisions of this Court in the area of the
criminal law, the Court of Appeals could see no reason why the
considerations which had favored only prospective application
in those cases should not be applied as well as In the c¢ivil
area, especially in a treble-damage action. There is, of
course, no reason to cenfront this theory unless we have
before us g sitvation in which there was a clearly declared
judicial doctrine wpon which United relied and under which its
conduct was lawiul, a doctrine which was overruled in favor of
& new rule according to which conduct performed In rellance
upon the old rule would have been unlawful, Because we do not
believe that this case presents such z situation, we have Do
oceasion to pass upon the theory of the Court of Appeals,

Neither the opinion in Alcoa nor the opinion in American
Tobaceo Indicated that the issue Invelved was neovel, that
innovative principies were necessary to resslve it, or that
the issue had been scttled in prior cases in a manner contrary
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to_the view held bﬁ those courts. In ruling that it was not
necessary 10 exclude competitors to be guilty of monopoli-
zatlon, the Court of Appeals for the 3econd Circult relied
upon a long line of cases in this Court stretching back to
1912, 148 F.Zd, at #29, The conclusion that actions which
will show monapolization are not "limited to manceuvres not
honestly industrial® was also premised on earlier opinions of
this Court, particularly United States v. Swilt & Co., 286
U.8. 106, 116 (1932}, In the American Tobacco case, this
Court noted that the precise guestion bejore it had not been

previcusly decided, 328 U.S., at 21, and gave no indication

that it thought it was adopting a radically new im@emﬁm

of the Sherman Act., Like the Court of Appsals, this Court
relied for 1ts conclusion upon existing authorities, These
cases make It clear that there was no accepted interpretatien
of the Sherman Act which conditioned a finding of
monopolization under 2 upon a showing of predatory practices

by the monopolist. In nelther case was there such an abrupt
and fundamental shift In doctrine as to constitute an entirely
new rule which in effect replaced an older one. Whatever
development in antitrust law was brought about was based to a
reat extent on existing authorities and was an extention of
octrines which had been growing and developing over the
vears. These cases did not cmst%iute a sharp break in the
Tine of earlier authority or an avulsive change which caused
The currant ol the law thercalter 1o Ilow DEIWEEN NEw Danks.

2 cannot say that prier tc those cases potential antitrust
defendants would have been justitied in thinking that then
current antitrust doctrines permitted them to do all acts
conducive to the creation or malntenance of & monopoly, 350

lorg as they avoided direct exclusion of competliors or other
predatory acts,

392 U.S. at #96-499, (Emphasis added}

In Chevron Cil Co, v, Huson, another civll law case, the Supreme Court set
out ity test for determining whether a decision was to be applied prospsctively
only. The Court consldered whether a district court erred in applying the Court's
decision in Rodrlgue v, Aetna Casualty & Surety Co., 393 U,$, 352, to the case
in Chavron while it was pending before the district court. The Court of Appeals
reversed the District Court, but did not address the respondent’s argument that
Rodrigue should not be applied retroactively. The Supreme Court disagresd with
the éourt of Appeals' rationale, but affirmed its judgment, The Court held that
Rodrigue, at least in part, was not to be applied retroactively. In arriving at
fts éaczsioa the Court reviewed Its prior decisions Involving the issue of
nonretroactive application of judicial decisions and noted that:

In recent vyears, the nonretroactive application of
judicial decisions has been most conspicutusly considered in
the area of the criminal process, But the problem iz by no
means limited to that area.

* €

. » - in the last few decades, we have recognized the doctrine
of nonretroactivity outside the criminal area many times, In
both constitutional and nonconstitutional cases, %04 U,5, at
105-108, {Citations omitted.)

The Court then enunciated the factors to be considered in determining whether
a decislon is to be applied nonretroactively:

In our cases dealing with the nonretroactlvity question,
we have generally considered three separate factors. First
the decision te be applied nonretroactively must estabiish a
new principle of law, either by overruling clear past
recedent on which litigants may have relied, see, e.g.,
%anover Shoe v. United &oe Hacﬁ‘inery Corp., supra, at 496,
or by deciding an issue of first impression whose reselution
was not clearly foreshadowed, see, e.g., Allen v. State Board
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of Elections, supra, at 372, Second, it has been stressed
that "we must , . . weigh the merits and demerits in each case
by Jooking to the prior history of the rule in cuestion, its
purpose and effect, and whether retrospective operation will
further or retard its operation,"  Linkletter v, Walker,
supra, at 629, Finally, we have weiphed the inequity imposed
by tetroactive application, for "(w)here a decision of this
Lourt _could produce substantial inequitable results if appiied
retroactively, there is ample basis In _our cases for avolding
the ‘'inlustice or hardship’ by a holding of nonretroactiv-
ity," Cipriane v. City of Houma, supra, at 705,

554 .5, at 106-107. {Emphasis added)

Since the Court's decision in Chevron, the Chevron criteria have
generally been appllied in ¢ivil cases In order to determine whether a decision,
including the decision of a higher court, is to be applied prospectively only,
The Court expressiy noted this in U.8. v. Johnson, 457 U.§,
that case involved criminal law procedures concerning the Fourth Amendment and the
application of Payton v. New York, %35 U.3. 573 (1980}, In deciding the case the

Court reviewed its prior retroactivity decisions:

Thys, after Linkletter and Shott, it appsared that all newly
declared c¢onstitutional rules of criminal procedure would
apply retrospectively at least to judgments of conviction neot
yet final when the rule was established.

In Johnson v. New Jersey, 38% 1.8, 719 (1968}, and
Stovall v. Denno, 338 1S, 293 (1987}, however, the Court
departed from that basic principle. Those cases held that, in
the interest of justice, the Court mav balance three factors
to determine whether a 'new” constitutiona! rule shoud be ret-
rospectively or prospectively applied: “{a) the purpose to
be served by the new standards, (b} the extent of the reliance
by taw enforcement authorities on the old standards, and (¢}
the effect on the administration of justice of a retroactive
application of the new standards,” |Id,, at 297. See also
Johnson v. New Jersey, 38% U.S5,, at 728, Because the outCome
of that balancing process might call for different degrees of
retroactivity in different cases, the Court concluded that "no
distinction is justified between convictions now final , .
and convictions at various stages of trial and direct
review," Stovall v. Denno, 3838 U.S. at 300. See Johnson v.
New Jersey, 384 U,S,, at 732,

LIS B

In & consistent stream of separate opinlons slince
Linkletter, Members of this Court have argued against
selective awards of retroactivity, Those opinions unilormly
have asserted that, at a minimum, all defendants whose cases
were still pending on direct appeal at the time of the law-
changing decision should be entltled to Invoke the new rule,
In Desist v, United States, 39% U.5, 244, 2536 (1969) (dissent.
ing opinion}, and Mackey v. United States, %0l U.S. at £75
fseparate opinlon}, Justice Harlan presented a comprehensive
analysis in support of that principle. In his view, fallure
1o apply & newly declared constitutional rule at least to
cases pending on direct review at the time of the declsion
viglated three norms of constitutional adjudication.

First, lustice Harlan argued, the Court's "ambulatory
vetroactivity doctrine,” id,, at 681, conflicts with the norm

of principled decisionmaking.

Second, Justice Harlan found it difficult to accept the
rnotion that the Court, as a judicial body, could apply 2
"new' constitutional rule entirely prospectively, while

&7

537 {1922).
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making an exception only for the particular Ilitigant whose
case was chosen as the vehicle for establishing that rule.”
Desist v. United States, 3% U.S., at 258 (dissenting
apinion}, A legislature makes itz new rules ‘“wholly or
partially retroactive or only prospective as it deems wise.”
Mackey v. United States, #0I U.S., at 677 (Harlan, 3.,
dissenting ).

¢ a

Third, Justice Harlan asserted that the Court’s selective
application of new constitutional rules departed from the
principle of treating similarly situated defendanis
similarly . . .

457 U.5. at 543.547,

Justice Harlan suggested that one rule would satisfy all three concerns,
i.e., "all mew' rules of constitutional taw must, at a minimum, be applied to all
those cases which are still subject to direct review by this Court at the time the
new' decision is handed down.® The Court, agreeing that retroactivity must be
rethought, concluded that it must:

« + + examine the circumstances of this case to determine
whether it presents a retroactivity question clearly
controlled by past precedents, and if not, whether application
of the Harlan approach would resolve the retroactivity issue
presented in a principled and equitable manner,

At the outsel, we must first ask whether respondent's
case presenis a retrospectivity problem clearly controlled by
existing precedent. Re-examination of the post-Linkletter
decisions convinces us that in three narrow categories of
cases, the answer to the retroactivity question has been
effectively determined, not by application of the Stovall
factors, but rather, through application of a threshold test.

First, when a decision of this Court merely has applied
settled precedents to new and different factual situatlions, no
real guestion has arisen as to whether the later decision
should apply retrospectively., In such cases, it has been a
foregone conclusion that the rule of the later cases applies
in earlier cases, because the later decision has not in fact
altered that rule in any material way.

“« %

Conversely, where the Court has expressly declared a rule
of criminal procedure to be "a clear break with the past,”
Desist v. United States, 334 U.5., at 288, it almost
invariably has gone on to find such a newly minted principle
nonretroactive, See United States v. Peltier, §22 U.5. 531,
547, n. 5 {1975) {BRENNAN, 7., dissenting) (coliecting cases).
In this second type of case, the traits of the particular
constitutional rule have been less critical than the Court's
express threshold determination that the "“new’ constitutional
interpretatioln) . . . so change(s) the law that prospectivity
is arguably the proper course," Williams v. United States, 401
1.5., at 659 (plurality opinion),

457 U.S5. at 583.549,

The Caurt roted the difference bhetween the c¢ivil cases and the ¢riminal
procedure cases:

Once the Court has found that the new rule was unanticipated,
the second and third Stovall factors--reliance by law
enforcement authorities on the old standards and effect on the
administration of justice of a retroactive application of the
new tule«-have virtyally compelled a finding of
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nonretroactivity. See, e.g., Gosa v. Mayden, 413 U.5,, at
E€73-£73, Eﬁ-ﬁg,ﬁ {plurality opinlon); Michigan v. Payne, #12
U.5., at 53-%7, 12/

12/ In_the civil context, in conteast, the "clear break"
principle has ususlly been stated as the threshold test for
determining whether or not a decision should be applied non-
retroactively. See, e.g., Chevron Oil Co. v. Huson, #04
U.S, 97, 106 (1971). Once it has been determined that a
decision has "establish{ed] a new principle of law, either by
overruling clear past precedent on which litizants may bave
relied . . . or by deciding an issue of first impression whose
resolution was not clearly loreshadowed,® the LCourt has gone
o 1o examine the histor urpose, and offect of the new
riale, as well as the ineguity ihat would be imposed by Its
retroactive application. K., at 106-107. See alse Hanover
Shoe, Inc. v. United Shoe Machinery Corp., 3%2 U,S. 381, 499
{19%63), 30/

457 1.5 at 549-550 and n. 12, (Emphasis added}

In following Justice Harlan's views and holding that Payton was to be

applied retroactively, the Court was careful to note that it was not changing the
standards to be applied in civil cases:

By so holding, however, we leave undisturbed our prece.
dents in other areas, First, our decision today does not
affect those cases that would be clearly contrelled by our
existing retroactivity precedents, Sevond, because re-
spondent’s case arises on direct review, we neced not address
the retroactive reach of our Fourth Amendment decisions to
those cases that still may raise Fourth Amendment issues on
collateral artack. Cf. n. 10, supra. Third, we express no
view on the retrozctive application of declslons construlng
any constitutional provision gther than the Fourth Amendment,
Firally, all guestions of civil retroactivity confinue o be
governed by the standard enunciated in Chevron Qil Co. v,
Huson, 40% U.S., at 106-10/. See n. 12, supra.

457 U.5. at 562-363. (Emphasis added)

The Chevron criteria have been applied in clvil cases in the Seventh
Circuit In Landahl v. PPG Industries, Inc,, 746 F.2d 1312, 1314 (1984}, 3577
F. Supp. 7 Unger v. Lonsolidated Foods Corp., 693 F.2d 703 {7th Cir.
19873 NLRB v, Lyon & Rvan Ford, 687 F.2d 745, 757 (1981} Kumrow v.
Teamsters General Local No. 200, 979 F. Supp. 393 (1983). These were Cases where
the” Taw changed after the cases were initiated, but before the 1rial court
rendered its decision, unlike Fitzgerald, supra, and similar to the instant
case .

It appears from the foregoing that the Chevron test is to be applied in
determining whether Hudson is not to be applied retroactively, and that the
thresheld test is whether Hudson is a "clear break” from the past.

50/ Footnote 12 is cited in  Unger v. Consolidated Foods Corp., as clearly
establishing the 'clear break"” princCiple as the thresheld test for
determining whether a decision should be applied nonretroactively and that
only i that test is satisiied are the other criteria considered. 693 F.2d
at 707, n. B,

No. I3408.G
Neo. 19545.G



Chevron Test

The Chevron test consists of three criteria to be considered and all three
¢riteria must be satisfied in order to find that a decision should be applied
nonretrospectively. 51/ The Chevron criteria may be stated as follows:

1. Whether the decision establishes a new principle of law,
either by overruling clear past precedent on which litigants
may have relied, or by deciding an issue of first impresslon
whose resolution was not clearly foreshadowed;

2, whether retrospective application will further or retard
application of the new ruley and

3. whether retrospective application would result in
substantial injustice to the parties,

First Chevron Criteria

The first coriterlon has been described as the "clear break™ test, and in
U.5. v. Johnson, supra, the Court noted that In the civil context it has been
stated as the “threshold test.” 437 U.5., at 330, n. 1Z. Ungser, 693 F.2d at
707, n. 3, Only if that first criterion Is satisfied, are the second and third
considered, 1d, The first criterion I8 whether a decision has "established a
new principle law, either by overruling clear past precedent on which litigants
may have relied . . . or by deciding an Issue of first impression whose resolution
was not clearly foreshadowed," Chevrop 404 U.S5, at 106,

Jehnson alse provides guldance as to what is to be considered a "clear

break® with existing law:

First, Payton v. New York did not simply apply settled
precedent to a new set of facts. In Payton, the Court
acknowledged that the "important constitutiona! question
presented” there had been "expressly left open In a number of
our prior opinions.”

¥ v

By the same token, however, Payton also did pot anncunce
an entirely new and unanticipated principle of law., In
gereral, the Court has not subsequently read a decision to
work a “sharp break in the web of the law”, unless that ruling
caused "such an abrupt and fundamental shift in doctrine as to
conztitute an entirely new ruole which in eflfect replaced an
older one,”. Such a break has been recognized only when a
decision explicitly overrules a past precedent of thls Court,
see, e.,g., Desist v, United States, 394 U.S. 240 {1969}
Witltams v. United States, 401 U,S, 646 {1971}, or disapproves
a practice this Court argusbly has sanctioned In prlor cases,
ot overturns a longstanding and widespread practlce to which
this Court has not spoken, but which a near-unanimous body of
lower court authority has expressly approved. See, e.g., Gosa
v. Mayden, 4I3 U.S., at 673 (plurallty oplnion) {(applying
noncetroactively a decisian that “effected a decisional change
In attitude that had prevailed for many decades™),

51/ MNLRB v, Lyon & Ryan Ford, 647 F.2d at 257

Since there is a presumption favering retroactivity, all
three Chevron factors must support prospective
appllcatlon in order to limlt the retreactive effect of
the decision., Valencia v. Anderson Bros. Ford, 617 F.2d
§27%, 1289 {7th Cir.}, cert, granted, U.s. . 101
5.0t 395, 66 L.EA.2d 242 (1980); Schaefer v, First Natl
Bank, 509 F,.2d 1287, 1294 (7th Cir. 1973), cert. denied,
425 3.5, 943, 96 S,.Crt, 1687, 48 L. Ed.2d (1976},
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Milton v, Wainwright, 407 U,8., at 381-182, n, 2 (Stewart, 1.,
dissenting) {"sharp Ireak™ occurs when “decision overrules
clear past pregedent . . . or disrupts a practice long
accepted and widely relied upon®},

Payton dld none of these, Payton expressly overruled no
clear past precedent of this Court on which litigants may have
relied, Nor did Payton disapprove an established practice
that the Court had previously sanctioned, To the extent that
the Court esrlier had spoken to the conduct engaged in by the
police officers, in Pavion, it had deemed it of doubtful
constitutionality, The Court's own analysis In Payton makes
it clear that its ruling rested on both long-recognized
principle of Fourth Amendment law and the weight of historical
authority as It had appeared to the Framers of the Fourth
Amendment, Finally, Payten overturned no long-standing
practice approved by a near-unanimous hody of lower court
authority. Payton therefore does not fall into that narrow
class of declsions whose nonretroactivity Is effectively
preordalned bhecguse they unmistakably signal "a clear bresk
with the past,® . . .

457 U.5, at 331.534,

In order to determine whether Hudson constitutes a “clear break™ [t is
necessary 1o note what it Is Hudson requires and to review what the existing
case faw was prior to Hudson. € Issue presented In Hudson was:

whether the procedure used by the Chicago Teachers Union and
approved by the Chicago ﬁﬁ&t‘é of Education adequately protects
_;_Ee basic ﬁissfnetion drawn In Abood. "{Tthe objective must
be to devise a way of préventing compulsory subsidization of
ideological activity by employees who object thereto wlthout
restricting the Union's ability to require every employee to
contribute to the cost of collective-bargaining activities.,"
Abood, 431 U.5. at 237,

106 5.Ct. at 1074, (Emphasis added) The Court held that:

Procedural safeguards are necessary to achleve thiz objective
for two reasons. First, aithough the government interest In
jabor peace s strong enough to support an "agency shop"
notwithstanding Its limited infringement on nobunion eme

pleyees’ constitutional rights, the fact that those rights
are protected by the First Amendment requires that the pro-
cedure be carefully tailored to minimize the infringement, 11/
Second, the nonunion employee--the individual whose First
endment rights are being affected--must have a falr oppore
tunity to identily the impact of the povernmental action on
his interests and to assert a meritorious First Amendment
claim, 13

11/ "See Roberts v. Unlted States Jaycees, suprs, at 12
(Infringements of freedom of association "may be justlfied by
regulations adopted to serve compelling state [nterests,
unrelated to the suppression of ideas, that cannot be achieved
through means significantly less restrictlve of assoclational
freedoms"): Elrod v, Burns, 427 U.S. 347, 363 (1976)
(government means must be "least restrictive of freedom of
betief and association"); Kusper v. Pontikes, #l4 U.5. 51,
58+59 (1973) {"even when pursuing a legitimate Interest, 2
S$tate may not choose means that umnecessarily restrict
constitutionally protected Ilberty"ly NAACP v, Button, 371
U.5. 415, 438 (1963) (*{plirecision of regulation must be the
rouchstone” in the First Amendment context}.
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12/ "(Plrocedural safeguards often have a special bite in
the First amendment context,” G, Gunther, Cases and Materials
on Constitutional Law 1373 (10th ed, 1980). Commentators have
discussed the importance of procedural safeguards in our
analysis of obscenity, Monaghan, First Amendment "Due
Process," 83 Harv, L. Rev. 518, 520-524 (1970} overbreadth,
L. Tribe, American Constitutional Law 734-736 (1978);
vagueness, Gunther, supra, at 1373, n. 2, and 1185-1195; and
public ferum permits, Blasi, Prior Retraints on Demonstration,
68 Mich, L, Rev. 1381, 15334-1572 {1970). The purpose of these
safeguards Is to Insure that the government treads with
sensitivity in areas freighted with Flrst Amendment concerns.
See generally, Monaghan, supra, at 551 {("The first amendment
due process cases have shown that first amendment rights are
fragile and can be desiroyed by insensitive procedures®).

106 8.Ctr. at 1074,
First Amendment

{Emphasis added} The Court appears to have relied on existing
case law in holding that procedural safeguards are

constitutionally necessary in this context,

‘The Court held that the unlon's procedure was inadequate because:

106 5.Ct. ar 1677.
collect an agency fee the Court held;

.+ . It failed to minimize the risk that nonunion employees’
contributions might be used for impermissible purposes, be-
cause it failed to provide adequate justification for the
advance redoction ¢of duss, and because it failed to offer a
reasonably prompt declsion by an impartial decisionmaker,

. . the constitutional requlrements for the HUnlon's
collection of agency fees include an adequate explanation of
the basis for the fee, a reasonably prompt opportunity to
challenge the amount of the fee before an impartial decision~
maker, and an escrow for the amounts reasonably in dispute

Regarding what is constitutionally required for a union to

while such challenges are pending.

106 5.Ctr, at 1073,

We must look at each of the above components of the Court's decision, what
the Court relied on in holding that the First Amendment requires such procedures
and what the law was as to each of those requirements prior to the Court's

decision in Hudson.

¢

First, in holding that the union must first establish a procedure that avoids
the risk that objecting fee payors' funds will be used temporarily for improper
purposes the Court stated:

First, as in Ellis, a remedy which merely sffers dissenters
the possibllily of a rebate does not avold the risk that
dissenters' funds may be used temporarily for an imoreper
purpose. " Tihe Union should not be permitted to exact a
service fee from nonmembers without first establishing a
pregedure which will avoid the risk that their funds will be
ased, even  temporarily, <+ INance JAaglogica artivities
untelated to collective bargaining.” Abood, 331 U,5., at 244
{concurring opinion), The amount at stake for each individual
dissenter does not dlminish this concern. For, whatever the
armount, the quality of respondents interest in not being
compelied to subsidize the propagation of political or
ideological views that they oppese is clear. In Abood, we
emphasized this point by quoting the comments of Thomas
Jefferson and James Madison about the tyrannical character of
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forcing an Individua! to contribute even "three pence™ for the
“propagation of opinions which he disbelleves.® A& tforced
exaction followed by a rebate equal to the amount improperly
expended is thus not a permissible response to the nonunion
employees' objections. 32/

106 5.Ct. at 1075, {Emphasis added)

The following is the portion of Ellis relied on by the Court in Hudson in
holding that a rebate procedure Is coastitutionally inadegquate and that the
required procedural safeguards must be in place before 2 union may exact an agency

{ee:

As the Court of Appeals polnted out, there is lanpuage
in thls Courf's cases to support the valldity of & rebate
program,  Street suggested "restitution 1o each indlvidual
employee of that portion of his money which the unlon
expended, despite hiz notification, for the political causes
te which he had advised the union he was opposed," 367 U.S,,
at 775, See also Abood v. Detrolt Board of Educatlon, 31
U,S, 209, 23% (19771, On the other hand, we suggested a more
precise advance reductlon scheme in Railway Clerks v. Allen,
373 U.5, 113, 122 (1963}, where we described a ®practical
decree” comprislng a refund of exacted funds in the proportion
that union political expenditures bore to total unlon expendl-
tures and the reduction of future exsctions by the same pro~
portion, Those opinions did not, nor did they purport to,
ass upon the statutory or constitutional adequacy of the
sugpested remedies, 7/ Doing so now, we hold that the pure
rebate approach is inadequate.

By exacting and using full dues  then refunding months

later the portion that it was not allowed to exact in the
f[irst place, the union effectively tharkes the employees for
activities that are outside the scope of the statutor
guthorization. 1he cost o the employee Is, of course, muca
Tess than I the money was never returned, but this Is a
difference of degree only. The harm would be reduced were the
union to pay interest on the amount refunded, but respendents

did not do so. Even then the union obtains an Inveluntary
loan for purposes to which the employee objects.

The only justlfication for this union borrowing would be
administrative convenlence., But there are readily avallable
alternatives, such as advance reduction of dues and/or
interest bearing escrow accounts, that place only the
sliphtest additional burden, if any, oh the unien. Given the
existence of acceptable aiternatives, the union cannot be
allowed te commit dissenters’ funds te improper uses even

temnorart A tebate scheme reduces but does not elminate
the statutory violation,

L

7/ The courts that have considered this question are
divided., Compare Robinson v. New Jersey, 7 F.Supp. 12597
{N,3. 1982); School Committee v. Greenfield Education Assn.,
385 Mass. 70, 431 N.E.2d 180 (1932); Threlkeld v, Robbinsdale
Federation of Teachers, 37 Minn, 96, 239 N.W.2d 437, vacated
and remanded, 429 U.S, 880 (1976) (all holding or su%gestin
that such a scheme does not adegquately protect the rights o
dissenting employees) with Seay v. McDomnell Douglas Corp,. 333
F.2d 1126, 1131 (CA% 1976); Opinlon of the Justices, 401 A.3d
135 (Me, 1979); Association of Capltsl Powerhouse Engineers
v. State, 8% Wash.2d 177, 570 P.2d 1042 (1977) {all upholding
rebate programs), See generally Perry v, Local 2569, 70R F.24
1238, 1261-1262 (CA7 1933},

32/ Clting the majority in Abgod, at 234-235, n, 31,
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108 §.Ct. at 1839.1290. (Emphasis added)

Previous references t¢ what might constitute appropriate procedures are also
noted at various places in the Court's opinion in Abood:

In determinlng what remedy will be appropriate U the
appellants prove their allegations, the objective must be to
devise a way of preventing compulsory subsidization of ideo-
logical actlvity by employees who object thereto without
resteicting the union's abllity to require every employee to
contribute to the cost of collectlve bargaining activities,
This task is simplified by the guidance to be had from prior
decisions., In Street, supra, the plaintitfc had proved a1
trial that expenditures were being made for political purposes
of various kinds, and the Court found those expenditures
iflegal under the Rallway Labor Act. 3See pp. 910, supra.
Morcover, in that case each plaintlff had "made known to the
union representing his craft or class his dlssent from the use
of his money for politlcal causes which he opposes.” 367
U.S.at 730 see 1d., at 771. The Court found that "(i)}n that
circumstance, the respective unlons were wlthout power to use
payments thereafter tendered by them for such political
causes.” bid.

+ &

After noting that “dissent fs not to be presumed” and
that only employees who have affirmatively made known to the
union their opposition to political uses of their funds are

entitled to rellief, the Court sketched two possible remedies:
first, "an injunction against expenditure 1ot political causes
appased by €ach com iainin employee 6l & sum, Iirom those
moneys to be spent by the union B?or olitical purposes, which
Iz 5o much of the moneys exacted from him as is the proportion

o1 the unioms fotzl expenditurcs made for such political
activities to ihe unlon's total budget,” and second

estitution of a fractien of anion duez pald ecual tg the

r
fraction total union expenditures that were made for Eeliticai

purposes oppesed by the employee. 7 U.S., at 774.773.

[

38/ I proposing a restitution remedy, the Street opinion
made clear that "{t}here should be no necessity, however,
for the emplovee to trace his money up to and Including
its expenditure; if the money goes into general funds and
no separate accounts of receipts and expenditures of the
funds of indivldual employeas are maintained, the portion
of his money the employee would be entitled to recover
would be in the same proportion that the expenditures for
political purposes which he had advised the unlon he
disapproved bore to the total union budget,™ 367 U.5., at
773,

LI L]

The Court again considered the remadlal question in
Brotherhood of Rallway & Steamship Clerks v, Allen, 373 1,5,
113, 53 LRRM 2128,

.+ * »

The Court indicated again the approprlateness of the two
remedies sketched in Street; reversed the judgment affirmin
issuance of the injunction; and remanded for determination o
whlch expenditures were properly to be characterized as
political and what percentage of total union expenditures they
constituted. 40/
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The Court in Allen described a ’?racﬁcai decree” that
could properiy be entéred, providing for e refund ol a
portlon of the exacied Junds In the Frcgortim that union
%ot tical expenditures bear to total union expenditures, and

the reduction o ture axactions the zame proporiion.
., at 12, Recognizing the diﬁzcaitxes posed by judicial
administration of such a remedy, the Court alse suggested that
it would be highly desirable for unions to adopt 3 "voluntary
plan by which dissenter would be afforded an Internal union
remedy,” Ibid, This last suggestion is particularly relevant

to the case at bar, for the Union has adopted such a plan
since the commencement of this litigation, &1/

.« »

40/ The Court in Allen went on to elaborate:

"(s}ince the unions possess the facis and records from which
the proportion of political to totsl union expenditures can
reasonably be calculated, basic considerations of fairness
compel that they, not the individual employees, bear the
burden of proving such proportion. Absolute precision in the
calculation of such proportion is not, of course, to be
expected or required; we are mindful of the difficult
accounting problems that may arise. And no decree would be
per which appeared likely to infringe the unjons' right to
expend uniform exactions und ' : op agprecment in
support of activities germane to collective bargaining and, as
well, t0 expend nondissenters' such exactions in support of
political activities.” 373 U8, at 122,

4/ Under the procedure adopted by the Union, as explained In
the appellees brief, a dissenting employee may protest at the
beginning of each scheool year the expenditure of any part of
his agency-shop fee for "activities or causes of a political
nature or ipvolving controversial issues of public Importance
only incidentally related to wages, hours, and conditions of
employment.," The employee is then entitled to a pro rata
refund of his service charge in accordance with the
calculation of the portion of total union expenses for the
specified purposes, The calculation is made in the first
instance by the Unlon, but is sublect to review by an
impartial board,

31 U.S, ar Z37-240, (Emphasis added)

The majority in Abood expressly left open the question of the constitution-
ality of the union's internal remedy, which was in effect a rebate procedure:

The Court of Appeals thus erred in holding that the
plaintiffs are entitled to no relief if they can prove the
allegations contained In their complaints, and in depriving
themn of an opportunity to establish their right to appropriate
relief, such, for example, as the kind of remedies described
in Street and Allen, In view of the newly adopted union
internal remedy, it may be appropriate under Michigan law,
even if not strictly required by any dectrine of exhaustion of
remedies, to defer further judicial proceedings pending the
voluntary utilization by the parties of that internal remedy
as a possible means of settling the dispute. 43/

*

45/ We express no view as to the constitutional sufficlency
of the internal remedy described by the appellees, U the
appeliants Initially resort to that remedy and ultimately
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conclude that it s constitutionally deficlent In some
respect, they would of course be entitled to judicial
consideration of the adequacy of the remedy.

531 U.S. at 241-282. {Emphasis added)

This includes Justice Stevens In his concurrlng opinion in Aboed:

Mr, Justice STEVENS, concurring.

By joining the opinion of the Court, iIncluding Its
discussion of possible remedies, I do not imply--nor do I
understand the Court to imply--that Lhe remedies described in
Street and Allen would aacessariiy be adeguate In this £ase of
in_any other case, More specifically, the Court's opinjon

does not foreclose the arpument that the Union should not be

etmitted to exact a service fee from nonmembers without first
¢stablishing a procedure which will aveid the risk that t?aeir
funds will be used, even temporarily, to finance ideolegical
activities unrelated to_ceollective bargaining, Any fina
decision on the appropriate remedy must await the full de-
velopment of the facts at trial.

431 U.S. at 244, (Emphasis added)

As can be seen, the Court relled on its prior decisions In Ellis and
Abood in finding that a rebate procedure, without other safeguards, is not
constitutionally adequate to protect dissenters’ First Amendment rights. The
Court expressly noted in Aboed that It was not deciding the constitutionality of
the union's rebate procedure. In Ellis the Court reiterated that it had not in
its decisions in Abood and Allen judged the "statutory or constitutional
adequacy of the suggested remedies,™ 104 5.Ct, at 1889, The Court also moted in
Ellis that the courts that had considered that guestion "are divided," 104
S.Ct. 1890, n.?. Thus, prior to its decision In Ellis and Hudson the Court
had express!y tett open the guestion of the constituiional adequacy of a “pure
rebate” procedure, as well as the question of what was constitutionally
required, and the lower courts were divided on the question.

In its decision in Hudson the Court also required, and found the procedure
flawed because It was lacking, “an adequate explanation of the basis for the fee,”
as a correlative of requiring the nonmember to object. Hudson, 106 Ct. at 1073,
1078, The Court relied ob its prior decisions in Abood and Allen In requiring
such explanation:

Second, the "advance reduction of dues” was inadeguate
because it provided nonmembers with inadequate information
gbout the basis for the proportionate share. In Abcod, we
reiterated that the nponunion emplovee has the burden of
raising an objection, but that the union retains the burden of
prooi: ince the unions possess the facts and recards from
which the preportion of pelitical to total union expenditures
can reasopably be calculated, basic considerations of falrness
compel that they, not the individual emplovees, bear the
burden of proving such proportion.™ Abood, 431 U.5., at
239.240, n, 40, quoting Rallway Clerks v. Allen, 373 U,S5. 113,
122 (1963) 16,’ Rasic considerations of fairness, as well as
concern for the First Amendment rishts at stake, also dictate
that the potential oblectors be given sufficient information
ic pauge the propriely of the union's jee. reavfng the nob-
union employees in the dark about the source of the figure for
the agency fee--and requiring them to oblect in order to
teceive Information--does not adequately protect the careful
distinctions drawn in Abood, 17/

in this case, the original information given to the non-
anion employees was Inadequate. Instead of Identifying the
expenditures for collective bargaining and contract adminis-
tration that had been provided for the benefit of monmembers
as well as members - and for which nonmembers as well asx
members can fairly be charged a fee--the Union Identified the
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amount that it admittedly had expended for purposes that did
not benefit dissenting nonmembers, An acknowledgment that
nonmembers would not be required to pay any part of 5% of the
Union's total annual expenditures was not an adequate
dizsclosure of the reasons why they were required to pay their
share of %5%. IR/

16/ “The nonmember's "burden® s simply the obligation to
make hls objection known, See Machinlsts v, Street, 367 U.S.,
740, 774 (1961) ("dissent s not to be presumed--it must
atfirmatively be made known tu the union by the dissenting
employee"); Railway Clerks v, Allen, 373 U.S., 113, 119
{1963); Abood, supra, 431 U.5,, at 232,

17/ Although public sector unions are not subject to the
disclosure requirements of the Labor Management Reporting and
Disclosure Act, see 29 U, 5. C. at 4#02{e}, the fact that
private sector unions have a duty of disclosure suggests that
a limited notice requirement does not Impose an undue burden
on the union. This is not to suggest, of course, that the
information required by that Act, see 29 U, 8, C. at 431 (b}
29 CPR ar 403.3 (1983}, s either necessary or sufficient to
satisfy the First Amendment concerns in this context.,

18/ We continue to recognize that there are practical reasons
why “"(a)bsolute precision® in the calculation of the charge to
nonmembers cannot be “expected or required.” Allen, 373 U.S.,
at 122, quoted in Abood. 431 U.5,., at 23%.240, n. 0. Thus,
for instance, the Unlon camnot be faulted for calculating its
fee on the basis of its expenses during the preceding year

* W ¥

106 5.Ct. at 10751076, (Emphasis added)

Again, the Court was relying on its prior decisions in this area and what it
felt foliowed from those decisions based on "Basic considerations of fairness, as
well as concern for the First Amendment rights at stake . . ." 106 3.Ct. at 1076,

Regarding its requirement that a “reasonably prempt decision by an impartial
decisionmaker® must be provided by the procedure, the Court stated:

Finally, the original Union procedure was also defective
because it did not provide for a reasonably prompt decision by
an impartial decisisnmaker, Although we have not so
specified in the past, we now conclude that such a requirement
15 NECEssary. ’i'Ee nonuUnIon employee, whose First Amendment
rights arc affected by the agency shop itself and who bears

the burden of cobjecting, is entitled to have his objections
addressed in an expeditious, fair, and objective manner, 19/

1%/ Our prier opinions have merely suggested the de-
sirability of an internal union remedy. See Aboed, supra, at
280, and n. %13 Allen, supra, at 122,

106 S.Ct, at 1076, (Emphasis added)

White the Court expressly held for the {first time in Hudson that a
reasonably prompt decision by an impartial decision-maker is required as part of
the union's procedure, it overruled no past decision of the Court, and what [z
required in a union®s internal rebate procedure and whether a rebate procedure s
constitutionally adequate has been addressed by a number of lower courts reaching
a variety of conclusions. A summary of various decisions is noted in Perry v,
Machinists Local Lodge 256%:
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The Union maintains, however, that because a refynd procedure
exists whereby the plaintiff can receive a rebate of her fees
spent on political causes, the PFirst Amendment does not
prohibit the Union from collecting the whole fee (i,e. both
political and non-political components).

The merits of the Union's argument were clearly left open
by the Supreme Court in Abood. See 431 U.5. at 242 n, 45; 431
U.S. at.244 (Stevens, J., concurring); see also Robinson v.
State of New Jersey, 547 F Supp, 1297, 1318, 112 LRRM 2308
(D.N.3. 1982). Since then courts have split on the issue
whether a refund procedure cures the First Amendment problems
created when a unlon spends agency fees on polltical causes.
Some courts have found rebate procedures sufficient to protect
an employee's rights. See, e.g., Ellis v, Brotherhood of
Railway, Airline and Steamship Clerks, 685 F.2d 1063, 1070,
111 LRRM 2173 (9th Cir. [982), cert. granted, 3 LW 3746
(April 18, 1983}. Other courts have held that an agency fee
system requiring continual payments and subsequent refunds to
claimants does not satisly the requirements of the First
Amendment. S5ee, e.g., Robinson v, State of New Jersey, 547
F.Supp. 1297, 1321, 112 LRRM 2308 (D.N.J. 1982) School
Committee of Greenfield v, Greenfield Education Association,
385 Mass. 70, 431 M.E.2d 180, 189, 1909 LRRM 2420 {1982}); see
general Galda v. Bloustein, 686 F.2d 159, 168 (3rd Cir. 1982},
We need not presently select the better position, however,
because all courts have apreed that, at least, 3 rebate sysiem
must be fair, administered in yood faith, and not cumbersome,
See, e.p., Fills  v. DBrotherhood of Raillway, AlFiite ahd
Steamship Clerks, 685 F,2d 1065, 1070, 11, LRRM 2173 {%1h
Clr, 1982) cert. granted, 51 LW 3746 (April B, 1983); Robinson
v, State of New Jersey, 7 F.Supp. 1297, 1321, 112 LRRM 2308
{D.N,J. }1982)., This agreement stems from the principle that

when First Amendment interests are at stake, the least
FESIFICTIVE TMEans ©1 CHIeCIUating SOVEINMENT INEresls Mmust be

708 F.2d at 1261.1262. (Emphasis added) It is noted that the Seventh Circuit
{found the union’s procedures inadequate in arrz because they took too long
{were not "reasonably pmm;;t"} and were not? fair in that the dissenter bore the
burden of prool and the final decision was made by the unlon's executive council
{not an Impartia! decisionmaker). 708 P.2d at 1262,

In the initial decision In Hudsen the federal district court alse noted the
diversity of rulings on the adquacCy of a rebate system:

Some courts have found rebate procedures sufficient to protect
an employees rights, 5ee, e.g., Ellis v, Brotherhood of
Rajlway, Alrline & 3Steamship Clerks, 635 F.2d 1065, 1070 (%th
Cir, 1982); Browne v, Milwaukee Board of School Directors,
(1977.78 PBC 36,799) %3 Wis.2d 316, (1978); White Cloud
Educationz] Ass'n v. Board of Education, (197%.8] PRC 37,187}
101 Mich, App.309, (19853, Other courts have held that an
agency fes system requiring continual payments and subsequent
refunds to claimanis does not satisfy the requirements of the
First Amendment. 3ee, e.g., Robinson v, State of New Jersey,
{1981.83 PBC  37,628) 347 F.Supp. 1297, 1321 (D,N,J. 1982}
Schools Cmmittm of Greenfield v, (}reeaﬁeid Eﬁucat;on
Association, {1981-83 PRC %7,431) 3RS Mass. 70, (1982),

573 F.Supp. 1505, 1315 {1983},

Thus, it appears there was no solld body of lower court precedent upon which
the Respondent Unifons could have justifiably relied and there were numerous
decisions indicating the need for & reasonably prompt decision by an impartial
decisionmaker, e.g. Robinson; Perry; Tierney v, City of Toledo, 116 LRRM
3475 (M., Ohie 1984}, ﬁreaaiaei ucation Ass'n, 383 Mass. at 82; Central
%igt;gaa Faculty Ass'n v. Stengren, et al, Mich, Ct. App., Case No. 76097 {May ¢,
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Hudson also requires escrowing of the amount reasonably In dispute while
challehges are pending. As was the case with the above, the courts have taken
varigus approaches as to whether escrowing may be required. However, the Supreme
Court had indicated in Street and Allen that broad injunctive rellel that
would deprive the unions of the funds was inappropriate, Allen, 373 U.S. at
120; Street 367 U.5, at 771-772, See also, Browne, ¥% Wis.2d at 340;
Champion v. Deukmeiian, 738 F.2d 1082 (9th Cir. 19347, In Ellis the Court
altered its direction somewhat and required escrow of the fees or advanced
reduction and that decision was preceded by varicus lower court decisions that had
required or recognized the need for escrowing of the fees while a challenge was
pending. Robinson v, State of New Jersey, 547 F.Supp. 1297 (1982); reversed and
remanded, J41 F.2d 598 (3rd Cir. 1936) Ethe Court of Appeals noting the unlon's
procedure now provided for escrow of the contested portion of the fee)y School
Committee v, Greenfield Education Assoclation, supra; Perry, supra, Tierney,
SUPFa .«

To a major extent the qguestion of what would constitute a constitutionally
adequate interpal union procedure was left unanswered by the Court, expressly or
atherwise, until its decisions in Ellis and Hudson.  That is similar to the
case in Johngon, supra, where thé Court noted that prior to its decision in
Payton, the “fimportant constitutional question presented’ there has been
'expressly left open in & number of our prlor opinions.™ 457 U.S, at 551, The
Court then concluded that Payton also did not anncunce “an entirely new and
unanticipated principle of law" since that declsion did not overrule clear past
precedent or overturn a practice arguably sanctioned in prior cases or overturn a
longstanding and widespread practice. 457 U.S. at 331-58, Similarly, Hudson
also did not overrule 3 clear past precedent of the Court in this area and while
the requirements in Hudson had been addressed in lower court decisions in this
area and in prior decisions on the First Amendment, there was o "near unanimous
body of lower court authority™ in the area of union fees sxpressly approving as
adequate the Iinternal union rebate procedure found to be inadequate in Hudson.
At most, such a rebate system had arguably been sanctioned by the Court in
Street, but as of the Court's decision in Abood, it was clear that the Court
did not consider the guestion to have been answered, nor did the Court answer it
in that case. 431 U.5, at 282,

The Respondent Unions' argument that the Supreme Court's dismissals of the
appeals in Kempner and White Cloud were "clear past precedents” upoen which
they could rely is not persuasive. The issue in both of those cases was whether
the dissenting fee payors should be permitted to pay the entire fee they were
being asked to pay into an escrow account pending the outcome of the litigation on
the appropriaste fee amount. Such rtequested interim relief was the relevant
procedural aspect decided in those cases and appealed; and the other precedural
safeguards that had been addressed in lower court decisions, and held to be
constitutionally required in Hudson, were not addressed in those decisions.
Further, while such summary dispositions are “precedent," the dismissals contain
no rationale and have "considerably less precedential value than an opinion on the
merits,” [linois Elections Board v, Socialist Workers Party, 40 U5, 173, 130-
181 {1979}, They are to be given "appropriate, but not necessarlly conclusive
weight.* Mandel v, Bradley, #32 U.5, 173, 180 (1977} {3, Brennan, concurring).
Hence, the Supreme Court's dismlssals of the appeals In Kempner and White
Cloud did not constitute clear past precedent upon which unions were entitled to
rely as establishing that a simple rebate procedure was constitutionally adequate,

Although the Court had not, prior to its decision in Hudson, specified the
procedural safepuards a union must establish in order to lawfully cellsct an
agency fee, it had previously held in Ellis that a "pure rebate™ procedure was
inadequate and offered escrow of the fee or advanced rebate as possible
alternatives to aveld the possibility that dissenters’ funds be committed to
improper uses even temporarily. Ellis, 104 5.Ct. at 1890, Thus, the principle
that a union's compulsery dues procedure must be such as to avoid the risk that
dissenters’ funds will be used even temporarily for Impermissible putposes was
articulated in the Court's decision in Ellis, relying Io part on its decision in
Abood. In applying that principle in Hudson the Court was not deciding an
Tssue of first impression. Further, the specilic procedural safeguards found to
be required in Hudson were foreshadowed to a considerable extent by precedents
in this area in the lower federal couris, by the application of the Court's prior
decisions in the area of ihe First Amendment, and by "basic considerations of
fairness." Cemtrary to the Respondent Unions' claims, Kempner and White Cloud
involved only the escrow aspect of the procedural saleguards and were not broad
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decisions on the constitutionality of the unlons' procedures In those cases, Also
contrary to the Respondent Unions' arguments, the Court of Appeals' decision in
Hudson 53/ held that the union's procedure must provide for a prompt decision by
an impartial decisionmaker {albeit an administrative agency or the courts), 3%/
and strongly sugpested that to meet constitutional minimums the procedure provide
for “air notice® 33/ and a "proper escrow arrangement.” 38/ Therefore, we
conclude that the Court in Hudson did not establish a new principle of law by
deciding ™an issue of first Impression whose resclution was not clearly
foreshadowed.”

On the basis of the foregeing we conclude that the decision in Hudson does
not constitute a “clear break™ such as Is reguired to meet the first criterion,
i.e.; the threshold, of the Chevron test. That being so, it would not be
necessary to address the second and third Chevron criteria. However, for the
sake of answering all of the questions raised, we will do so.

The second criterion of the Chevron test is whether retroactive application
will further or retard applicatioh of the rule in question. The "rule" to be
served [s that the First Amendment requires that certain procedural safeguards
must be established before a union may exact a fair-share fee in order to minimize
the infringement on the non.member's constitutional rights. Az Complainants point
out, there may be some deterrence value to applying Hudson retroactively as
unions will be more likely to observe constitutional profedural requirements, if
relief Is granted for their failure to do so in the past. Conversely, there would
be little incentive for unions to err on the side of clearly constitutional
behavior in this area, if the only consequence of their failure to do so would be
that they would have to establish and follow constitutional procedures in the
future. Johnson, 437 U.S. at 361.

The third criterion under the Chevron test is whether retrospective
application would result in substantial Injustice to the parties. This factor
requires & balancing of the Interests of the parties and the ijmpact retroactive
application of the rule would have on those interests, Complainants have their
First Amendment right, 83 well as their rights ander MERA, not to be required over
their objection to subsidize the union’s activities that are not sufficiently
related to collective bargaining and contract administration. The Respondent
Unions' recognized interest Is having every employe it represents contribute
his/her proportionate share toward the costs of collective bargaining and contract
adminlstration. There is also the government's interest in labor peace, and while
that interest is strong enough to justify permitting a fair-share agreement and
its Infringement on pon-members' constitutional rights, the First Amendment
requires that the interests of the unions and the government be achieved by the
least restrictive means, l.¢., that the unions' fair-share procedures "be
carefully tailored to minimize the infringement.” Hudson, 106 5,Ct, at 1074 and
n, 11, 12,

It is evident from the admissions in the pleadings and the responses of the
Respondent Unions that their internal rebate procedures prior to Hudson did not
meet the requirements set forth in Hedson for a uwnion to lawiully exact a fair.
share fee. Both Complainants and the Respondent Unions apparently assume that
such being the case, if Hudson is found to apply retroactively, then the
Respendent Unlons must forfelf all the fess they collected from Complainants, and
they argue the eqguities of retroactive application of Hudson from that
standpoint, However, as we discuss more fully in the next section, it is not
necessarily a case of "all or nothing" with regard to remedy. 1t is possible to
fashion a remedy that takes into consideration the valid interests of both the
non-member fair-share pavors and the unions without imposing undue hardship upon
the unions. To the extent the retroactive application of Hudson does impose
some additional burdens upon the Respondent Unions, weighing the interest of
Complainants in protecting their First Amendment rights against the interest of

+

53/ 743 F.2d 1187 (1984).
54/ Ibid., at 1195,
35/ Ibid., at 119.

56/ Ibid., at 1197,
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the Respondent Unions in having everyone they represent pay their "fajr-share™ of
the costs of cellective bargaining, we conclude that the need te vindicate the
Complainants’ constitutional rights outweighs the additional financial burden
imposed on the Respondent Unions under our remedial order by applying Hudson
retroactively,

On the basis of the foregoing, we conclude that Hudson is to be applied
retroactively. This appears to alse have been the r&suli at least Iimplicitly
reached in those cases where Hudson has been applied as the basis for granting
relief for periods predating the Supreme Court's decision in Hudson, Ellis v.
Western Airlines, Inc., and Air Transport Emploves, Civil No, 86.1081.F (S.D.
Cal, T®R6); Gilpin v. AFSLME, B43 é.&;pp, 732 (C.D. 01, 1986); Lehnert v,
Ferris Faculty Assn, MEA-NEA, 643 F.Supp. 1306 (W.D. Mich. 1988);
McGlumphy, supra.

The fair-share provisions of MERA having been held to be constitutional on
their {face, the retroactive application of Hudson Inescapably leads to the
conclusion that the Respondent Unionz vielated MERA by collecting and spending
fair-share fees equivalent 1o full dues in the admitted absence of the procedural
safeguards held in Hudson to be constitutionally required in order for a union
to lawfully exact = fair-share fee. Specifically, Complainants have alleged that
by requiring them to pay a fair-share fee equivalent to full dyes, the Resgpondent
Unions and Respondents Board and County have committed prohibited practices within
the meaning of MERA,

MERA provides in relevant part that:

I11.7¢ Municipal employment. (I} DEFINITIONS. As used in
this subchapter:

L

{f) “Fair-share agreement" means an agreement between a
municipal employer and a labor organization under which all or
any of the employes In the collective bargaining unit are
required to pay their proportionate share of the cost of the
collective bargaining process and contract administration
measured by the amount of dues uniformly required of all
members, Such an agreement shall contain a provision
requiring the employer to deduct the amount of dues as
certified by the labor organization from the earnings of the
employes affected by said agreement and 10 pay the amount so
deducted to the labor organization.

* € ¥

{2} RIGHTS OF MUNICIPAL EMPLOYES. Municipal emploves
shall have the right of self-organization, and the right teo
form, joln or assist labor organizations, to bargsain
collectively through representatives of thelr own choosing,
and to engage In lawful, concerted activities for the purpose
of collective bargaining or other mutsal aid or protection,
and such emploves shall have the right to refran from any and
all such activities except that employes may be required to
pay dues In the manner provided in a fair-share agresement. . .

. = %

{3) PROHIRITED PRACTICES AND THEIR PREVENTION. (a}
it is & prohibited practice for a municipal employer
individually or in concert with others:

1. To interfere with, restrain or coerce municipal employes
in the exercise of their ¢ights guaranteed in sub, (2).

LR

3. To encourage or discourage a membership in any labor
organization by discrimination in regard to hiring, tenure, or
other terms or conditions of employment; but the prohibition
shall not apply to a fair-share agreement,
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L]

6. To deduct laber organization dues from an employe's or
supervisor's earnings, unless the municipal employer has been
presented with an individual order therelor, signed by the
municipal employe personally, and terminable by at least the
end of any year of its life or earlier by the municipa!
employe giving at least 30 days' written notice of such
termination to the municipal employer and to the
representative orpganization, except where there B a fair-
share agreement in effect,

* ¥ ¥

(b} It ie a prohibited practice for 3 municipal employe,
individually or ip concert with others:

I. To coerce or intimidate a municipal employe in the
enjoyment of his legal rights, including those guaranteed in
sub, (2},

2. To coerce, Intimidate or Induce any officer or agent of
a municipal employer to Interfere with any of Its emploves In
the enjoyment of their legal rights, iIncluding those
guaranteed in sub.(2}, or to engage In any practice with
regard to its emploves which would constitute a prohibited
practice I undertaken by him on hls gwn initiative,

E I

{c} It is a prohibited practice for any person to do or
cause fto be done on behall of or in the interest of municipal
employers or municipal employes, or in connection with or to
influence the outcome of any controversy as to employment
relations, any act prohibited by par, {a) or {b).

The Respondent Unions, pursuant to the fair-share provisions contained in the
respective collective bargaining agreements they have had with the Respondent
Board and Respondent County, have required the Complainants, as fair-share fee
payors in bargaining unlts represented by the Respondent Locals, to pay a fee
equal to the dues the Respondent Unions require of thelr members, and thereby,
have required Complainants to pay more than their proportionate share of the cost
of coliective bargaining and contract administration. By doing so in the absence
of the procedural safeguards held in Hudson to be constitutionally required in
order for a union to lawlully exact a iair-share fee, the Respondent Unions
viclated not only the Complainants' First Amendment rights, but also Complainants'
right under MERA, {Sec. 111.71H2}), Stats.) to refrain from taking part in the
activites set forth in that section. This is true of the Respondent Unions'
conduct In this regard both before and after Complainants made thelr dissent known
to the Respondent Unions, since the requirement that falr-share fee payors make
their dissent known is premised on thelr having recelved adequate notice from the
union as to how the appropriate amount of the fee was computed by the union.
Hudson, 106 3.Ct, at 1073-1076, We have therefore concluded that by exacting
fair-share fees from Complainants equal to full dues in the absence of the
constitutionatly required procedural safeguards set forth in Hudson, the
Respondent Unions, and their officers and agents, have committed prohibited
practices within the meaning of Sec. 111.70(3)(b)1, Stats,

Complainanis have also alleged that Respondents Beard and Couniy have
committed prohibited practices within the meaning of Secs. 111.76{3}(a)l, 3 and 6,
Stats. However, there is no evidence or argument that the Respondent Board and
the Respondent County have taken any action other than to comply with the terms of
a provision of their respective collective bargaining agreements 57/ with the
locals unions, as required by law, by acting as a conduft for the Respondent

57/ Inasmuch as nc party has raised an issue regarding the legality of the
language of the fair-share agreemenis themselves, we maks no finding and
reach no conclusion on that point.
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Unlons. Therefore, we have not found that the Respondent Board and the Respondent
County have committed a prohibited practice within the meaning of MERA, 58/

IV, Remedy
Retlief Requested 59/

In each case the Complainants seek the following as a remedy:

That the Respondent Unlons be reguired to return to all
Complainants, with interest at the rate of seven percent {(7%)
per annum from the date of commencement to the date of
return, all fair-share fees received by Respondent AFSCME from
the Complainants that have not already been returned and
seventy-five percent (75%) of all fair-share fees received by
Respondents District Council 48 and the Local Unions from
Cormplainants that have mot already returned, from the
commencement of the deductions through December 31, 1982, and
all fees received from the Complainants thereafter, and that
the Respondent Unions be reguired to pay the Complainants
interest at the rate of seven percent (7%) per annum on
all monies previously rveturned to Complainants pﬂ%m the date
of deduction till the date of refund.

That the Respondents Board and County cease and desist
from deducting fair-share fees from the earnings of all
nonunion employes in the bargaining units involved that are in
excess of a proportionate share of the costs of collective
bargaining and contract administration, and that Respondent
Unions cease and desist from inducing them to de so.

As prospective relief Complainants request that:

The Respondenis Board and County cease and desist from
making any fair-share deductions from the sarnings of all
nenunion employes in the bargaining unit involved wuntil the
Commission has determined, after hearing upon any Respondent's
reguest, that the Respondents have provided for: "an adequate
advance explanation to all nonunion employees of the basis for
the f{fair-share fee, wverified by an independent certified
public accountant; a reasonably prompt opportunity for
employees to challenge the amount of the fee before an

58/ We note that although in its decision in Browne the Wisconsin Supreme Court
cited Sec. 111.70(3)a)l, Stats., as the prohibited practice in question, the
Coutt teferred to the union's use of the fee, stating:

The plaintitfs are claiming that their fair-share dues have
been used for political purposes, in contravention of the
statute.  That use of the fair-share funds interferes with
their statutory rights and is a prohibited practice over which
W.E.R.C. has jurisdiction.

83 Wis.2d at 334,

5%/ As noted previously, in their respective amended complaints filed with the
Commission Complainants in these cases originally sought as paet of thelr
request for relief an order suspending for one year Respondent Unions'
privilege of entering Inmto and enforcing fair-share agreements in the
affected bargaining units and a conhcomitant cease and desist order as to the
Respondent Beard and Respondent County, A reguest for such relief was not
included in Complainants’ respective requests for final findings of fact,
conciusions of law and order filed with the Commission In April of 1986,
However, to the exient, if any, the request for such relief remains before
the Commission, we note that the relief sought would be primarily punitive in
nature, rather than remedial, and for that reason we would find it
inappropriate to grant such relief.
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impartial decisionmaker; snd an escrow, for at least the
amounts determined by the impartial decisionmaker reasonably
to be subject to dispute, while such challenges are pending.”

Complainants

Complainants contend that the appropriate relief in this case should include
full restitution with interest and a cease and desist order., They also contend
that the appropriate prospective relief is 1o order the cessation of the fajr-
share deductions in the covered bargalning unlts until the Commission determines,
after hearing, that the Respondent Unions have established the procedures required
by the U.5. Supreme Court's decision in Hudson.

It is contepnded by Complainants that the Commission has the authority and the
duty to utilize substantive remedies, as weli as the procedures of Sec. 111.07{4},
Stats., in complaint proceedings under MERA, WERC v, Evansviile, 69 Wis.2d 140,
158 (1973); Board of Education v. WERC, 52 Wis.2d 625, 635 (1971}, and one such
remedy is to award damages., General Drivers, Local 622 v, WERB, 21 Wis.2d 262,
209 (1963); WERB v. Algoma Plywood & Veneer Co., 232 Wis, b9, %60-€1, affd
336 U,S5. 2017 (19497, Restitution has also Been approved as a remedy in agency-fee
cases. Ellis, 466 U.S5. at 440, 857 n, I; Abood, 431 U,8, at 238, 240,

Complainants note that in Hudson the Court remanded the case to the lower
court for the determination of the appropriate remedy, and that the Court warned
that "the judicial remedy for a proven violation of law will often include
commands that the law does not impose on the community at large.” 106 5.Ct. at
1677, n. 22. The Court cited MNational Society of Professional Engineers v,
U,5., 435 U5, &79, £97-98 (I97%); Swann v. Charlotte-Mucklenburg Board of
Education, 402 U.S, 1, 15-16 (1971), cases that emphasized the broad authority of
courts to fashion equitable relief "both to aveid a recurrence of the violation
and to eliminate [is consegquences,” ., . . ™and 1o remedy past wrongs.," The
discretion a court has to fashion an equitable remedy does not permit it to deny
an eftective relief once the constitutional vioclation has been found; finding of a
constitutional viclation Imposes a duty on the court 1o grant appropriate relief.
Hill v, Gautreaux, %25 U.S. 28B4, 297 (1978); North Carslina State Board of
FEducation v. Swann, %02 U.S. %3, 46 (1971); and Davis v, School Commissioners
567 U.3, 33, ¥7 (1971),

Complainants contend that in a prohibited practice proceeding the Commission
acts in the place of a court of equity, having the authority and duty "te order
the remedy most consistent with the public interast.,"” Citing, Appleton Chair
Corp, v. Carpenters Local 1748, 739 Wis, 337, 343 (1941), Also cited is the
Commission's statement In [ts Orders io Show Cause that the Wisconsin Supreme
Court made it clear that MERA is to be interpreted so as to he consistent with the
requirernents of the First Amendment, and It is asserted that it is in the public
interest that the Commission exercise its "substantial remedial powers" so as to
give the Complalnants the greatest possible degree of relief from the prohibited
practices.

It is contended by Complainants that there are two proven prohibited
practices that would be constitutional violations if not prohibited by the
Wisconsin statutes, First, the Respondent Unions concede, and the Commission has
found, that from the inception of the fasir-share agreements fees have been
collected from the Ceomplainanis and spent for purpeses which constitutionally may
not be charged to them. Further, the Respondent Unlons have conceded that prior
to January 1, [983 they did not keep sufficient records to permit a determination
of the portion of fair-share fees spent for chargeable purposes, &0/ The
Respondent Unions have the burden of proof, and by having made it impossible to
meet that burden, they were not entitled to collect any fee from Complainants lor
the period from the start of falr-share deductions, of the date of objection if
the Commisslon rules an objection is required, at least through 1982, and must
refund those monies "o the extent previcusly stipulated by the parties.®

80/ Clting the following letters to the Commission from the Respondent Unions’
counsel: Sobol's latter of November 30, 198l; Bowers' letter of
December 21, 19815 and Kraft's letter of November 1, 1982,
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Requiring such reimbursement does not constitute a “windfali® but merely places
the burden of undoing the wrong on the wrongdoer. Citing, Lyon and Ryan Feord,
647 F.2d at 7357, 6t/

That the Respondent Unions have refunded, or agreed to refund, stipulated
percentages of Complainants' fees for the pre-1983 period does not moot thelr
claims for that perlod, since “damages for an illegal rebate program would
necessarily (be) in the form of interest on money illegally held for period of
time. That claim for damages remalns in the case.” Eltls, 466 1135, at 442, The
stipulations specifically reserve Complainants' right to claim interest on the
refunded monies, Further, the Commission has held that make whole relief in these
cases includes pre and post-decision interest, and Complainants are due interest
oft monles already refunded and any others that will be ordered refunded.

The Respondent Unions' collection and spending of fair-share fees for
improper purposes alter January 1, 1983 alse entitles Complainants to relief under
Abood and Browne, even if the Commission holds that Hudson s net
retroactive and that the new union procedures satisfy Hudson. This is so
because "it Is clear that 'voluntary cessation of allegedly illegal conduct does
not moot & case,™ Further, "it is well settied that the mere discontinuance of
unfalr labor practices does not dissipate their effect, nor does It obviate the
need for a remedial order.” Iron Workers Local 444, 174 NLEB 1108, 1110, n, 13
{195%9); Watkins v. Department of Industty, Labor and Human Relations, 69
Wis,2d 782, 794~ . Where compliance with the law Is very brief relative
to the record of past violation, and the lllegal conduct was discontinued In the
face of litigation, "injunctive relief is mandatory absent clear and convincing
proof that there s no reasonable probability of further non-compliance with the
law.” NAACP v. City of Evergreen, 633 F,2d., 1367, 1370 {I1ith Cir., 1983}); U5,
v, FPlectrical Workers Local 238, 428 F.2d 14%, 13! {(é6th Cir.), cert. denied,

U5, 1 . 1hose conditions exist here. These cases began in 19/3 and
the filing of the actions was sufficient 1o put the Hespondent Unions on notice of
the Complainants' objections to the use of their fees for impermissible purposes.
Abood in 1577 and PBrowne in 1978, made it clear that Complainants have a
constitutional and statutory right not to pay fees for improper purposes. yvet the
Respondent Unlons continued to collect and spend fees egqual To full dues and did
not adopt 2 procedure “which even offered the possibility of a fee reduction until
May 23, 1986." Further, testimony at hearing shows that Respondent District
Council 48%s procedures have not been fully Implemented yvet and are subject to
change by the governing bodies of the Council and Respondent AFSCME or in
negotiations with emplovers. (Te. 43-87, €3-66, 92-94; Glass Affidavit,)

Hence, even if it is found that the new procedures are adequate and that
Hudson is prospective oaly, Complainants are still entitled to a cease and
desist order prohibiting future deduction of fair-share fees in excess of the
proportionate share of chargeable costs and reguiring the Respondent Unions to
implement the new procedures,  Also, because those procedures cannot apply
retroactively, Complainants would stiil be entitled to discovery and a
determination by the Commission of the amount of refund they are due for the
period 1983 through March &, 1986,

Complainants also assert that a second prohibited practice has been
committed, both before and after Hudson, by collecting fair-share fees in the
absence of procedural safeguards required by the First Amendment. Since the

61/ Complainants note that if it is determined that an objection iz a
prerequisite to finding a prohibited practice in this case, then additional
hearing will Dbe necessary to determine the objection dates of certain
Complainants. Citing the respective stipulations YRe Past-Years' Falr.
Share Deductions and Protest Dates.”

Complainants alsc assert that the claims of the twelve unopposed additional
Complainants in Johnson extend beyond one year prior to the date of the
motion to add complainants, as the motion to amend the complaint to add them
relates back to the date of the original pleading. Kotkow v. Generpal
Casualty Co., 117 Wis. 2d 187 {1984). The four opposed complainants should
also be addeéd according to Complainants, as an cobjection is not necessary to
have a valid constitutional claim in the absence of adequate procedural
protections.
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second prohibited practice does not depend on the uses to which the fees are put
or upon objection, no further factual questions need be decided by the Commission
to issue a final order for relief. As the prohibited practice is the collection
of any fee at all in the absence of the constitutionally required sateguards, the
remedy should be the same as for any unlawful taking i.e., restitution of the
unlawfully taken property. Such relief is particularly appropriate here, since
the taking not only was without due process of law, but also infringed on the non-
members' First Amendement rights. Hudson 106 S.Ct. at 1074 and n.13., The Court
made it clear in Hudson that the remedy must be designed to ™both avoid a
recurrence of the violation and to eliminate its consequences."” National Society
of Professicnal Engineers v. U.S., 435 U.S. 679, 697 (1978), cited in Hudson

106 S.Ct. at 1077, n. 22. Complainants cite Hudson and Elrod v. Burns, 427
U.5. at 373, for the proposition that although Testitution cannot wholly repair
the irreparable harm done when First Amendment rights are involved, it does more
to remedy the injury than would lesser relief, While the Respondent Unions might
have been entitled to collect some amount of a fair-share fee from Complainants
and other non-member employes if they had provided the required procedures and met
their burden of proving the lawifully chargeable fee amount, they did neither and
Tg;n;not noz\; complain that full restitution is inequitable. Hudson, 106 S5.Ct. at

y N. 22,

Complainants note they do not ask to be relieved from the stipulations as to
the percentages for the years 1982 back to the start of the fair-share, but they
do assert relief should date back to the start of the fair-share, as no objection
is required to find a constitutional violation in the absence of constitutionally
required procedures. For that reason also, the Motion to Add Complainants in
Johnson should be granted as to all sixteen individuals, regardless of whether
they objected before they left the employ of Respondent County, Further, as the
years following 1982 are not covered by the parties' stipulations and the
procedures required by Hudson were not present, full restitution should be
ordered for that period.

Complainants cite the Supreme Court's decision in Ellis and Wisconsin case
law in support of their claim for interest on the money ordered refunded to them.
It is also alleged that the Respondent Unions present no argument against
restitution as a remedy for their past collection of fees without providing the
required safeguards, other than their erroneous contention that Hudson should
not be retroactive. As noted previously, the Respondent Unions cited Carey v,
Piphus, a case concerning whether damages may be awarded for deprivation of due
process unaccompanied by actual injury. In that case there was no evidence that
the failure to provide due process itself resulted in injury. Conversely, here it
is proven that the failure to afford the constitutionally required procedures
caused concrete injury in two respects: (1) The Respondent Unions were able to
spend a portion of Complainants' fair-share fees for improper purposes; and (2)
the procedures required in Hudson are a prerequisite to the collection of any
compulsory fee and Complainants were unconstitutionally deprived of use of the
entire amount of thelr fees. Citing District 65 UAW; and Browne, Dec.
No. 18%08-E at 6-3. Even restitution of all monles taken unlawfully, with
interest, cannot wholly repair the irreparable harm done to Complainants' First
Amendment rights, but it is the "best possible approximation of damage done."
Citing, Memphis Community School District v. Stachura, 34 U.S.L.W. 4771
{June 25, 1986); Huffman v. springfield Education Association, (C.D. Illinois,
June 16, 1986); Gibney; and District 65 UAW,

Complainants have also requested an order that fair-share deductions in their
bargaining units be ceased until the Respondent Unlons establish that the
constitutionally required procedures have been implemented. While the Court in
Hudson remanded the case to the district court for a determination of the
appropriate remedy, it also affirmed the judgement of the Court of Appeals, which
had indicated in its decision that plaintiffs were entitled to injunctive relief.
743 F.2d 1137, 1197. It is asserted that such injunctive relief is consistent
with dicta in Ellis, #66 U.S. at 454 and Abood, &31 U.S. at 237-82., It is
clear “after Hudson that the collecting of any fee in the absence of the
constitutionally required procedural safeguards is a violation of First Amendment
rights, regardless of the use to which they are put. Further, Hudson expressly
rejected as inadequate the collection and escroewing of the full fee pending
determination of the appropriate amount in the absence of the other required
procedures. 106 5.Ct. at 1077-78, The only effective remedy is to entirely stop
the collecting of the fair-share fee until the required procedures are
established. Complainants cite similar relief granted in Galda v. Rutgers, 772
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F.2d 1060 {3rd Cir. 1985) cert, denied 54 U.S. L.W. {1986), Glbney v. Toledo
Federation of Teachers MNo. Ri.2280, slip op. I at 3.5: District &5 UAW, slp
op. N.J. PERC., Acknowledging that the Commission cannot issue an injunction,
Complainants assert the Commission can issue a cease and desist order under Sec.
111.,07(4), Stats., and can petition Milwaukee County Circult Court for an
injunction it its order is not cheyed, Also, the order can be made subject 1o
future moditication upon the Respondent Unions demonstrating to the Commission
that they have established the required procedures, Therealter the Respondent
Unions would only be required to cease and desist from 1taking fair-share
deductions in excess of the proportionate share of collective bargaining and
contract administration, Such a remedy would be a "reasonable method of
eliminating the consequences of the illegal conduct® Haticnal Seciety of
Professional Englneers, 435 U.S. at 698, and properly places the burden "upon the
proved transgressor{s} ‘'te bring anvy proper claims for relielf to the
(Commission’s} attention,”™ Id. at 698-%9, and the Respondent Unions' legitimate
interests are adequately protected by the opportunity of doing so.

Respondent Unions

The Respondent Unions assert that the recerd in thls show cause proceeding
indicates they have put into effect "comprehensive procedures™ in response to
Hudson, Those procedures address each of the requirements of Hudson and
Zonstitute a “"good faith eMort” to comply with those requirements. Noting that
the Commission is reviewing the adequacy of the Respondent Unions' procedures with
regard fo the requirements of Hudson, the Respondent Unions contend that "the
Commission should not pass judgement on the AFSCME procedure and impose punitive
sanctions, such as the suspension of all fair share fee collections . . for
technical violations of Hudson's requirements, even if any exist. Rather, the
Commission should identlfy the defect, if any, . . . and give the Respondent
Unions a reasonable opportunity to cure the defect under the Commission's
continuing jurisdiction." <Citing, McGlumphy v. Fraternal Order of Police. 633
F.Supp. 1074, 1084 (N,0, ORic 1988}, They assert that such a remedy would not
only be consistent with the Commission's role under MERA, it would also "further
stable labor relations,” the latter being the public policy Interest identified by
the Supreme Court in Hudson and [ts preceding decisions upholding such agency
shop and union shop arrangements against constitutional attacks.

As to requiring full refunding of past fair-share fees collected from
Complainants, the Respondent Unjons have contended in their arguments regarding
the third Chevron criterion that they acted in reliance upon prior law, that a
retroactive application of Hudson would serve no valid constitutional or public
purpose, and would impose unwatranted punitive sanctions on unions which had
relied on prior law and would unjustly enrich complalnants who had reaped the
henefits of the unjons' representation,

Discussion

Retrospective Relief

The Complainants' request for a full refund of all fair-share fees coliected
from them since they became subject to fair-share deductions to the present is
premised on the Court's holding in Hudson that before a union may lawiully exact
a fair-share fee from the non-members It represents, it must first establish the
procedural safeguards the Court held are required by the First Amendment, They
assert it follows that since, as we have found herein, the Respondent Uniong
objection and rebate procedures, both pre- and post-Hudson, did not and do not
meet the requirements of Hudson, the entire fees collected from Complainants
have been taker untawifully, ~ While Complainants correctly note that a usual remedy
for an unlawful taking is restitution, we must also remain cognizant of the
government's  legitimate interest in maintaining stable and peaceful labor
relations by permitting fair-share agreements in crder to aveoid the "free-rider®
problem. Further, the Respondent Unions have heen reguired under MERA to
represent Complainants during those vears in their capacity as the exclusive
bargaining representatives of the collective bargaining units to which
Complainants belong. Although neither the complete refunding of all fees
collected, nor the retroactive application of the Hudson procedures, will
completely cure the vielation of Complainants' First Amendment rights, v now
tequire the Respondent Unions to refund all of the fees collected from
Complainants would result in a “windfall® to Complainants and would be the
equivalent of awarding “punitive damages® against the Respondent Unions. Such
relief would, In our view, be inconsistent with the remedial pature of Chapter
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111,706,  Furthermore, it Is Inconsistent with the "make whole™ relief srdinarily
ordered wheres we have found that under MERA such rezlief was required o cure &
prohibited practice.

We find that the relief set forth in our orders in these cases would be most
consistent with the purposes and policies underlying MERA and would also
adequately serve the purposes of the rule set forth In Hudson., To remedy the
violations found herein retrospectively for the period prior to the date of the
Hudson decision, we are requiring the Respondent Unlons to immediately properly
escrow, in an interest-bearing account, an amount egual to all of the fair-share
fees collected from Complainants since Janwvary 1, 1983 62/ 1o the date of the
decision in Huydsen, plus interest at the rate of seven percent {7%) per
annum from the date they were taken to the date the funds are placed In escrow
in conformity with our order. 63/ The Complainants wiil be deemed to challenge
the amount of the fees for each of those years, and any amounts determined by the
Commission or other impartlal decisionmaker 64/ to be in excess of the appropriate
fees for those vears are to be refunded to Complainants with the appropriate share
ai the interest discussed above and the interest earned during the escrow at the
bank rate. &5/

As to those vears prior to 1983, the parties in both Browne and Jghnson
executed stipulations "Re Past Years' Fair-Share Deducilons and Protest
Dates.” 66/ In Browne it was agreed that:

. In lieu of litigation regarding that portion of
complainants’ falr-share fees paid during the period
January 1, 1980, to December 31, 1981, and spent for
activities not chargeable to complainants under the
Commlission’s February 3, 1981, Order In thiz case, respondent
American Federation of State, County and Municipal Emplovees,
AFL-CIO {hereinafter "AFSCME International®}, agrees to refund
100% of the per capita taxes received by AFSCME
International from the fair-share fess paid by all
complainants and class members from the appropriate beginning
date through December 31, 1981,

Z. In lieu oi litigation regarding that portion of
complainants' fair-share fees paid during the period
January 1, 1980, to December 3, 1981, and spent for

62/ As to Koch, it will be in 1985,

63/ With regard to the pre-decision and post-decision interest we have ordered,
as noted in our orders to show ¢tause, we do not see any basis for deviating
from our decision in Wilmot Union High School District, Dec, No. 138208
{WERC, 12/83) to grant pre-decision agnd post-decision interest at the rate
set forth in Sec. B14.04{%4) Stats,, at the time the complaints were filed,
in Wilmot we concluded the Wisconsin Supreme Court's decision in Anderson
v. state of Wisconsin, Labor and Industry Review Commission, 111 Wis,2d 245
(i983) and the Court of Appeals decision in Madison Teachers Incorporated
et. al, v. WERC, 115 Wis.2d 623 (Ct. App. IV 1983), requires adminisiraiive
agencies such as this Commission to gramt pre-judgment interest as part of
make whole relief regardless of when the complaint was filed and regardless
of whether such relief was axpressly reguested, Wilmot, at &, 18. The
rate set forth in the Sec. 314.04{4}, Stats., would have been 7 percent per
annum, regardless of whether the date measuring was the filing of the
actions in clrcuit court or the dates the cases were referred to the
Cormnmission. In addition to this interest, there will be the interest
generated in the escrow account, which need not be at the rate of 7 percent.

64/ in this instance the impartial decisionmaker will be the Commission in
Stage 11, uniess the Complainants and Respondent Unions mutually agree to
submit the isswe to an ad hoc arbitrator, and the determinatiens will be for
1983 to the date of the Supreme Court's decision in Hudson.

63/ Similar relief was granted in Mc_Glumphy, 633 F.3upp. at 1084,

66/ There is slso 2 stipulation covering 1982 in Browne.
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activities not chargeable to complainants under the
Comnission's February 3, 193!, Order in this case, respondents
District Council 48, American Federation of State, County and
Murnicipal Employees, AFL.CIO (hereinafter "District Council
48"}, and Local 1053, American Pederation of State, County and
Municipal Employees, AFL.CIO {hereinafter "Local 1053"), agree
to jointly and severally refund 75% of the monies received by
Bistrict Council 48 and Loecal 1033 from the fair-share fees
paid by all complainants and class members from the
appropriate beginnning date through December 31, 1981,

3. The complainants contend that the appropriate
begiming date is the date on which fair-share deductions
commenced. Respondent unions contend that the appropriate
begiming date Is the date on which the complainants and class
members each first notified respondent unions of their
ohjections to the payment of fair.share fees. All partles
agree to the submission of this issue of law to the Commission
for decision,

“« o4 .

{Stipulation in Browne, para. 1-3, See "Appendix B.")

We note that although paragraphs 1 and 2 of the stipulation in Browne refer to
refunds to be made at certain percentages in lieu of litigating that portion of
Complainants' fees pald "during the period January 1, 1980, to December 31, 19817
and spent for purposes not chargeable to Complainants, the parties applied those
percentages and agreed to refunds for those vears prior to 1980 as well, The
portion of the fees stipulated to be immediately refunded were those paid during
the perjod from December 31, 1981 batk to the dates the parties agreed the
individual Complainants made their objections known to the Respondent Unions and
those dates all precede 198G, The parties left the issue of the "appropriate
beginning date,” from which it is stipulated the refunds will ultimately be due,
for the Commission to decide. They also executed a similar stipulation regarding
refunds in lieu of litigation covering all of 1982,

Simllarly, Complainants and Respondent Unions stipulated in
Johnson that:

1. In lieu of discovery and litigation regarding that
portion of fair.share fees paid during the period prior to
December 31, 1982, and spent for activities not chargeable to
complainants and other objectin employees under
Section [11.70, Wis. Stats., respondent %merican Federation of
State, County and Municipal Emplovees, AFL-CIO (hereinafter
"AFSCME International™), agrees to refund 100% of the per
Capita taxes received by AFSCME International from the fair.
share fees paid by the complainants and other objecting
employees whom complainants have moved to add as co-
complainants from the appropriate beginning date through
December 31, 1982,

2. In lieu of discovery and litigation regarding that
portion of fair-share fees paid during the period prior to
December 31, 1982, and spent for activities not chargeable to
complainants and other objecting employees under
Section 111.70, Wis. Stats,., respondents District Council 48,
American Federation of State, County and Municipal Empioyees,
AFL-CIO t(herelpafter "District Council 48"), and locals 594,
645, 882, 1053, 15854, and 1836, American Federation of State,
County and Municipal Emplovees, AFL-CIO {(hereinafter "the
Locals®}, agree to jointly and severally refund 75% of the
monles recelved by District Council 48 and the Locals from the
fair-share fees paid by the complainants and other objecting
emplovees whom complainants have moved to add as co-
complainants from the appropriate beginning date through
December 31, 1982,
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3. Complainants contend that the appropriate beginning
date is the date on which fair-share deductions commenced.
Respondent unions contend that the appropriste beginning date
is the date on which the complainants and other objecting
employees each first notified regpondent unions of thelr
objection to the payment of falr-share fees,  All parties
agree that the determination of this issue of law in Browne
v. Milwaukee Board of School] Directors, Case XCIX, No.
MP-§92 (WERC, llled Sept. 18, 19781, will apply to this case.

.

{Stipulation In Johnson, para. 1-3. See *Appendix DY)

By the terms of thelr respective stipulations, the parties have left the
issue of the ‘"appropriate begiming date," from which refunds are due the
respective Complainants, to be decided by the Commission., We have concluded that
the appropriate begiming dates, i.e., the dates from which rellef Is te be
granted, are the dates the respective Complainants first became subject to fair-
share deductions, 67/ rather than the dates they made thelr dissent known to the
Respondent Unlons.  This is based upoh our conclusion that Hudson is to be
applied retroactively and the holding In Hudson that a union cannot lawfully
exact a fair-share fee before it has established certain procedural safeguards,
including the adequate prior notice to all fee pavors upon which the requirement
that dissent be made known to the onlon In order to be entitled to relief is
premised.

We have ordered the Respondent Unions to refund the fees collected from
Complalnants for those vears from the start of fair-share deductions from
Complainants through December 31, 1932 and mot already returned, at the
percentages specified in the stipulations, plus Interest at the rate of seven
percent (7%} per annum on those amounts from the date the fees were taken fo
the dates they are relunded rather than requiring that determinations be made as
to those years. This is ordered op the basis that the parties, by the terms of
their stipulations, have agreed to apply certain specified percentages if relief
is ordered for those prior vears, in lieu of litigating the amounts net chargeable
to Complainants for those years, and that is what Complainants have requested in
that regard.

We have also ordered the Respondent Unions te pay to Complainants interest,
at the rate of seven percent {(7%) per annum, on the amounts already refunded
to Complainants from the dates such s were collected to the dates they were
refunded.

Regarding those Individuals whose addition as complainants was moved on
November 16, 1983 in Johnson, we have granted that motion, effective the date of
filing, as to those twelve Individuals to whom the Respondent Unions have not
objectad., As to the four individuals whose addition the Respondent Unions
ohiected to, Karpowitz, Noffz, Patzke and Winter, we have concluded that their
additlon is barred by the operation of Sec. 111.07(14), Stats., because they had
leit the Respondernt County's employ and had no fair-share deductions taken from
thelr pay for more than one year prior to the filing of the motion to add them as
complainants, Complainants have cited the Wisconsin Supreme Court's decision in
Korkow as permitting the addition of complainants by amendment after the statute
of limitations has run and relating that amendment back to the original date of
filing of the complaint, as long as a new cause of action has not being pleaded.
The Court's decision in that case was based on its interpretation of
Sec, B802.0%(3), Stats., which is & part of Wisconsin's rules of civil procedures
pertaining to the relating back of amendments of complaints. As noted in our
earlier decision in Johnson, judicial procedures do not ordinarily apply to
aderinistrative apgencies and proceedings. 68/ Section 111,07(2), Stats., and

67/ This relief is subject to the one vyear statute of limitations of
Sec. 111.07{14}, Stats., as to the Complainants permitted to be added in
Johnzon and as to Koch In Browns, 3See footnote 1% amd accompanying text
ol Order,

68/ Dec, Ne. 19%55.D (WERC, 3/83) at 17-18. See also State ex rel. Thompson v.
Nash, 27 Wis. 2d 133, 18%9.150 {1984%).
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ERB 12.02, Wis. Adm. Code, permits the addition of complainants by amendement of
the complalnt, however, we view the underlying purpose of that rule to be the
efliclency galmed by not requiring two separate proceedings on the same cause of
action and involving essentially the same facts, rather than the granting of
substantive rights which would permit parties to avoid the operation of the
statute of Iimitations., TFor the same reasont we have also concluded that the
retrospective relief available under our Order to those twelve individualy asdded
in Johnson, and to Complainant Koch in Browne, is limited to one year prior to
the dates they were added as Complainants, 69/ We also note that this in no way
affects the rights of those Complainants who were a part of these cases in court
or who were added as members of the class in Browne putsuant to order of the
Circult Court. To conclude otherwise than we have could result in our having to
allow a multitude to join these actions at the last minute and to obtain relief
for years beyond what would be available and considered appropriaste under
Sec, 111.07(1%}, Stats., as it applies to MERA, Further, it would circumvent the
Circuit Court's order in Browne which permitted similarly situated employes in
the bargaining unit to opt into the class action by December 31, 1977, after which
the class was closed. 70/

Prospactive Relief

The Supreme Court held in Hudson that a union must establish certain
procedural safeguards before it may exact a fair-share fee Irom the non-members It
tepresents. While Complainants assert this requires that the Respondent he orderd
to cease and desist from deducting any fair-share fees in the bargaining units
involved, we do not agree that such an order ls necessary to adequately protect
Complainants' First Amendment rights.  The Respondent Unions have made a
substantial and good faith effort to satisfy the requirements of Hudson after
that decision was published. Although we have found certain aspects of the
Respondent Unlons' notice and procedures deficient, they are not so deficient as
to justify a cease and desist order. We have concluded that Complainants’
interests, and the interests of all the {ee payors, will be adequately protected
by requiring the Respondent Unions to escrow all fair share monies the Unions have
received, plus interest, and are recelving from all emploves in the instant
bargaining units, including Complainants, {net of advance rebates which are to be
continued) since the date of the Hudson decision, and to continue such esCrowing
and advance reduction arrangements until the proper disbursement of that escrow
can be determined for the entire period involved by application of the Respondent
Unions' revised armd approved procedures.

More specifically, we are requiring the Respondent Unions to continue the
advance rebates and to place the full amounts deducted since the U.S. Supreme
Court's decision in Hudson on March &, 1984, and currently being deducted from
all fair-share fee payors, including Complainants, and not advance rebated, 71/
plus interest at the rate of seven percent (7%} per anmpum on the fees
collected from the date they were collected yntil the date they are placed in
escrow, in an interest-bearing escrow account cutside the control of Respondent
Unions, such as we have held to be required. Said escrowing of the fges will
continue until the Commission has determined after hearing {unless Complainants
agree a hearing is not necessary) that the Respondent Uniens are prepared to
provide adequate notice and the procedural safeguards required by Hudson have
been established, and after said approved notice has been given and the time for
fliing an “objection" or "challenge" has run, whereupon: (1} the fees collected
from {air-share fee payors who have not filed a "challenge," and the appropriate
interest, will be disbursed in accordance with the approved procedures, {2} the
fair-share feex thereafter collected will be disbursed or escrowed in accordance
with the approved procedures, and (3} the fees of “challengers.” including
Complainants, will remain escrowed until a decision on the proper fee amount has

69/ This is one year prior to Movember [&, 1983 for those added in Johnson and
December 15, 1986 as to Koch in Browne,

70/ Qreder of Milwaukee County Circuit Court, October 19, 1977,

71/ The advance reduction for objectorsichallengers, including Complainants, will
continue.

- I
No. 18%08-G
Mo, 19345.G
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been rendered by an impartial decisionmaker 72/ covering the period from and after
the date of the U.5. Supreme Court's decision In Hudson, at which time the
monies in escrow will be disbursed In accord with said decision,

Dated at Madison, Wisconsin this 24th day of April, 1987,

WISCONSIN EMPLOYMENT RELATIONS COMMISSION

y i;*é?um Schaem )

N Scho: d, Chairrun

rman Torosian, Commissioner
{Dissenting in part)

72/ We note that a new dissent period and a new arbitration will be required and
their application will date back to date of the decision in Hudson, This
action should in no way be taken to reflect on the integrity ol Arbitrater
Weisberger, as it is the unlon's, rather than the arbitrator’s, respon-
sibility to see that the notice and procedures are adequate.

=92«
No. 18408-G
No, 19545-G



Partial Dissent of Commissioner Torosian

| disagree with my colleagues' conclusion that Respondent District
Council 48's Notice is not sufficiently clear as to the conseguences of not filing
a "challenge,” as opposed to an "oblection," The Notice, in relevant part,
provides the following:

AFSCME Council 48 Procedure for Challenging Its
Calculation of Chargeable vs. Non-Chargeable Expenses

AFSCME Council %8 hes established the following
procedurexs for Individual mon.members who pay Fairshare fees
and who wish to challenge the Council 38 calculation of
chargeable versus non-chargeable expenses. PLEASE READ THIS
PROCEDURE CAREFULLY, YOU MUST COMPLY WITH THIS
PROCEDURE IN ORDER TO CHALLENGE THE AP3CME COUNCIL
g{ g%?gégh&?l(}?i OF CHARGEABLE VERSUS NON-CHARGEABLE

Not only does the Notice explain that 3 person wishing to challenge the Respondent
Unions' calcylations must follow the challenge procedure, its restates the
explanation in the form of a warning and in bold print capital letters. Any
person reading the above notice, along with the challenge procedure, would
reasonably conclude that he/she had to follow the union's challenge procedure In
order to challenge the union's calculation of the amount of the falr-share to be
charged to him/her, While it might be possible to state the notice more clearly,
we are concerned with whether the notice meets st least the minimum requirements,
and not whether it is the best that can be?dme.

Dated at Madison, Wisconsin this 2%th day of April, 1987,

£ Herman Torosian, Commissioner

dim -53-
EOQ92E .01 No. 12408.G
No. 19585-G

~



HECEIVED
® T MAY 27 1986
' VISCONSIN EMPLOYMENT
American Federation of State County Municipal EmFldFidss comer:
MILWAUEEE DISTRICT COUNCIL 48 JOMN PARE
e o A e e
Talephone (414) 344-6868 DANIEL M ODONNELL
AFSCME COUNCIL 48

NOTICE TO ALL NONMEMBER FAIRSHARE PAYORS

This Notice is being provided to all nonmembers who pay Fairshare Fees to Council 48 of the American Federation of
Siate, County and Municipal Employess, AFL-CIO CAFSCME Council 48"} under collective bargaining agreements
belwesn AFSCME Councll 48 ang various pubdlic employers in the County of Milwaukes, Wisconsin.- - -

- Such Notice is required by the decision of the United States s;,garm Courtin Chicagoe Teaechers Unlon, Lecal Neo. 1,
AFT, AFL.CIO, e al. v, Hudson, et al.

PLEASE READ THIS NOTICE CAREFULLY,
IT CONTAINS IMPORTANT INFORMATION AND
PROCEDURES CONCERNING YOUR LEGAL RIGHTS.

THE AFSCIE COUNCIL 48 FAIRBHARE FEE
Ag a nonmember represented by AFSCME Councit 48 you are being charged a Fairshare fee which is equal 1o the

regutar QQES_HMW Tiig Fairshare Fee is in accordance wiln the provisions of the
isconsin Statutes 111.70,

The AFSCME Internaticnat {"AFSCME"} and AFSCME Councit 48 and its alhliated locals spend a porton of all tees
collected fram nanmembigrs on the following aclivities, AFSCME Council 48 has determined that a pro rata pormion ol the
expenses associaled with these aclivitlias are chargeable 1o all nonmembers paying Fairshare Fees 10 AFSCME Council
48,

{a; Gathering information in preparation for the pegotiation ol collective bargaining agreements;
b} Gathering information from employees conterning collecive bargaining positions;

{c} Negotiating collective bargaining agreements;

@ Adjusting grievances pursuant 10 the provisions ol collective bargaining agreements;

{e} Adminisiration of ballof procedures on the ratilicafion of negoliated agresmenis;

{i} The public advertising of positions on the negotiation of, of provisions in, coliective bargaining agreements, as
weH as on malters relating 10 the representational interest in the colfeciive bargaining process and contract
admimsiration;

{9) Purchasing DOORS, 1apOrts, and advance shewis USed in matiers relating 10 the reprasentalional interest in the
colipclive barganing process and conlract adminisiration;

{h} Paying technicians in labor law, economics and other subjects for services used in maners relating 10 the
representationsl intergst in the collective bargaining process and contract adminisiration;

{i} Organizing within the bargaining unit in which Complainants are employed;
ti} ©Organizing bargaining units in which Complainants are not employed;

inthepublicservice

APPENDIX A
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Seeking io gaift representation righls in units notrepresanted by Respondent Unions, ingluding units where therg
is an sxisling designated repregeniative,

-~ .41}.. Defending Responadent Unions against efforts by other unions or mgam:mg camm& 10 gain upmrﬂaum

{a
5

fights in unite represeniad by Reapondent Uniong;

Proceedings regarding jurisdictionat Controvarsies under the AFL-CIQ constingtion; . -
Seekingrecoghition asthe exclusive representative of bargaining units in which Complainants are notemployed;
Serving as sxclusive reprasentative of bargaining units in which Complainants ara not employed;

Lobbying for collective bargeining legislation of reguiations or 10 effect changes thorein, or lobbying for
lagistation or regulations alfecting wages, hours and working conditions of employees generally before Con«

. gress, slate fegisiatures, and stale and lederal agencies;

@
{r}
{s}
i

{uj

v

iw}

{

b4

}

ty)

Supporting and paying alfiliaton fees o other labor organizations which do not negotiale the coltective bargain-
ing agresmenia governing Complainants’ employment, 1o the extent hat such suppor and 1665 ralale 1o the
rapresenislional intergst of unions i the collective bargaining process and contzact administration;

Mambership meetings and conventions held, in pan, 1o delerming the positions of empioyees in Complainanis’
. bargaining unils on provisions of collective bargaining agreemants covering their amg Cyment of On grzavasca
- administration pursuant 10 the provisions thereof, -

Membership mestings and conventions hald, in part forthe pur;mm relating 1o the representational inlerest in
the collective bargaining process and conract administration;

Publishing newspapers and newsleliers which, in part, concem provisions of the collective bargaining agree-
mant covering Complainants’ employmant, or grigvancs administralion pursuant 1o s provisions;

Publishing newspapers and newsienars which, inpant, relate 16 sCtiviies which have been determingd herginio
constiuie proper expenditures of air-share deductions;

Lawful impasse procedures 1o resclve disputes arising in oollactive bargaining and in the snlorcement ol
collective bargaining sgreements;

.The proseculion or delense o Hugabon ¢r chaiges W eniore righis relahng 10 concented actvily and coliectve
“bargaining, s wall as coliective bargaining agreemants;

Social and recreational activilies, 65 well as paymen! 1or insurance, medical care, retirgment, disability, degthand
refated benelil plans for persons who raceive same in compensation or services renderad in carrying out the

- reprgsentational interest in the collective bargaining process ant contract adminmsiration; and

Administrative activities allocable o each of 1he categories destribed in categories {a) through {x} above,

~ .« AFSCME and AFSCME Council 48 and its atfitiated.locals spend a-portion of all lepscoliacted from mambers and
nonmembers on the following activities. AFSCME Coundil 48 has detanmined that none of tne expeases associated wilh
these aclivities are chargeable 1o objecling nonmember Fairshare Fee payors.

Sata oL,

&)
L]

{c}
@)
{e

<f)

Training in voter registralion, get-oul-the-vote, and campaign lechnmgues;
Supparting and contributing to charitable o:gamza!wns po[sucat orgamzauons and canduiates for public ofiice,

. ideatogical causes and intarnational afairs; ...

The public advertising on matters notrelated 1o the regresentational mterestin the coliectve bargaining process
and contrad! administration; .

Purchasing books, repons, and advance sheets ulilized in mafters not related 10 the represeéntalignal inlérest in
the collective bargaining process Or contract administration;

Paying techniCians lor 58rvices in malters not retated 10 the representalional inlgrest i the Colieclive barganing
process an contract adminisiration,

Lobbying lor legiglation o reguialions, of 10 effiect changes thergin, nof relaled to the representationalinterest in
e colleciive bargaining process and conlract administration, of with respect 10 mauers not refated generally 1o
wagss, hours and conditigns of employmeant, batore Congress, state legisiatures and tedaral and slate agencies;

2
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{g) Suppuringand paying aftiliation 1604 16 othar 1abor Srganizations which do ncl negotiate the coliective bargain-
ing agraaments governing the employment of the Complainants {o the exient that such suppart and fees do not
relate to the reprasantational interest of Respondent Unions in collective bargaining and contrect administralion

e e e e ;mmcmtagamaiaxmmﬁ!smmmmnmwbmkdommmﬁemm
: ctharwse proper expenditures of fair-shars dedustions;: - TR

. (W Membaership meelings and convantons hald, in part, wilth respect 1o matiers which 4o not relalg (o Bctivities
gt jmaenou.which NBve boen determingd hargin © relate 1 proper axpandilures of fair-share deductions;,

{i} Publishing newspdpers and newshelters whicly) in part do aol refate 1o activities which have been determined
ferein o constillis proper expanditurag of fair-ghare deduciions; .
{i} Uniawh strike activity and concomitants thereol, and the prosacution or defense of such aclivity, or 00 maftiors

ralated thereto, and the progecution or defense of acvity not refated 10 the representational interestin collective
bargaining o cOnbact administration;

ik} Soclal and recreaions! activities for members where such activilies are not related 10 the repemuona!
interast i the coliective bargaining procass and coniragt administration; -

{1) Payments fof insurance, Medical care, retirement, disability, death and related banefits to persons who do npt
receive Same as compansation for services rendated in cartylng cut the rep;eamtsonal interestin the collettive
bargaining procass and contract administration; and

{m) Administrative activities allocable (& sach of the categories damﬂm in eategoriag {a) through{l) ammadmtaly
above; ‘

. Applying these criteria to the activities and expenses of AFSCME and AFSCME Council 48 and its affiilated locals for
the time pariod November 1, 1984 through Oclobay 31, 1985, AFSCME Council 48 has determined that 92.123% o the total
combined axpanses are chargeable 1o objecling nonmember Fairshare Fee payors. This percentage is based on the
waighted average of the lotal supenses of AFSUME Council 48°s affilisted ocals that are chargeable 10 objecting
nonmember Fairshare Foe payors. This is based on the following:

AFSCME $ SSTAS545 x B8, 111% = § 4807450
AFSCUME Council 48 STOSTAIS % 8426 S = 914,86319
Aftiliated Loceis 508,761.47 < 94256 % =  5864,392.56
Totals  $2.42Ma41 07 $1.985. 63065
1,959.830.858
e B - R
PYTTITT. A

This calculaiion will be effective from the date of this Noticg untif June 30, 1987, Prior 1 June 30, 1987 you willre¢eivea

new Notice conlaining a new calculalion of chargeable versus nonchargesble expenses based on finangialinformation for
fisoal year 1986,

. Jhe AFSCME Council 48 calculation of expenses for which obietling nonmember Falrsharg-Fee paydrs can be
cna;gesi & pro catg ghare is based on the following sudted Gnanciat information, This financialintormation sets fonth the
expanditures o AFSCME and AFSCME Council 48 in major categories of expenditures, audited by an independent
accountant, and siates the amounts of expendilures which are chargeable to objecting nonmember Fairshare Fee payors
pursuant 10 the crileria sot lorth above. .

AFSCME Internzlional Financial information
Expenses for the Fourth Guarisr of 198%

Total 4th Total Exponses

Quarter Chargsable 1o
Category of Eapenses Audited Expenses Objeciing Fee Payors
Field Services $ 5247795 $ 5231228
Education and Training 201,361 200,160
Women's Righls/Community Action 176,656 146,951
Rasearch and Colleciive Bargaining 323,605 323,605
Legisialion 156,406 143,779
Polincal Action/ People 763,136 (350703
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- Category of Expenses
Public Poficy
Public Adairs
President's Office
Convention
frler-Uraon AHLabonsg
rernanongt Alas
Legai Sendces
Execytive Bomrd

- Personnel
Judicial Panel

Expenses jor the Fourth Quarter of 1985 (Continued)

Secratary- Treasurer's Office
Financial & Genarat Qporating

Tolals

Total Chargsable International Expenses

Total International Expenses

SUMMARY FOR PERIOD 11/01/84 - 10731785 BASED UPON ACTIMITY REPQRTS

TOTAL CHARGEASBLE

Total 4th Totai Expsnses
Guarier Chargsabis 1o
.. . Autiited.Expanses ... Objecting Fee Payors
162,422 182422
988,202 224,30
599654 © 451,183
408,322 T 858323
1.184.856 740,426
77.363 .
468,743 410,734
2497139 257,139
41,9088 36,949
89618 98,818
158,830 - 138,520
1,708,118 1,624,828
$13,083502 §11.266318
311,266,316 - ge.t11%

AFSCME MILWAUKEE DiSTRICT COUNCIL 48 AFL-CIO

AND ACCOUNTING SUMMARIES OF 20 May 1936
TOTAL EXPENDITURES

CHARGEABLE

CHARGEABLE

CHARGEABLE PERCENTAGE

* This Periog has besn audited by Holman, Butsl Fine,

Activity

Code agon
Al 48.0
A2 152.0
A3 09
Ad 480
AS- 0o
MR 0.0
NR1 20350
NRZ ag
NR3 g0
NR4 00
NASE 0.0
HAE a0
NR7 1545
NAS 140
NRS 00
NR1O 00

ALLOCATED B8Y EXPENDITURE CATEGORY
NON-CHARGEABLE

ALLOCATED BY TIME SPENT ON ACTIVITY
NON-CHARGEABLE

§994.126.72

$ 42,530.83
$123.614.18

§ 1448668
$813482.03
$337,106.21

94 26%

AFSCME MILWAUKEE DISTRICT COUNCIL 48 AFL-CIO
JSUMMARY FOR PERIOD 11/01/84 « 10/31/85 BASED UPON ACTIVITY REPORTS AS OF 20 MAY 1988

ooo2

48.0
128.0
40.0
400

- 840
R

15885
00
00
9.0

38.0
8.0
201.0
335
25
ag

0003

8.0
$6.0
720

a0

ap
a0

1998.0
1370
00

0o

0
7.0
586.0
no
6.0
200

0004

96.0
56.0
250
320

a0 -

a0

1881.5
0.0
30
0.0
a0

1410
1360
340
9.0
]

Empiloyesa Code
0005 0006 ¢oo? -
8040 440 770
1040 320 2110
160 08 200
0.0 40.0 480
160 00 00
T4 00 00
18805 122780 15305
30 00 220
0.0 10 25
04 1] 0.0
280 300 400
3340 20 188
Baxg 380 4785
1025 220 44.5
180 180 28.0
00 520 25

4

0ogs 0009

88.0 1200
128.0 184.0
84.0 8.0
40.0 Q.0
24.0 Q0
14.0 Q.8
15270 17750
{0 0o
110 +13]
4.0 0.0
140 00
80 G0
158.5 2418
1338 170
13¢) 0.0
(433 0.0

Gther

96.0
120.0
48.0
40.0
00
00

13370
50.0
175

00
20
3105
127.5
34.0
788
&0

" Total

7050
"ne
6.0
280.0
14.0
14.0

165850
2120
450
40
440
#6390
32750
3460
1530
H5
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SUMMARY FOR PERIOD 11/01/84 - 10/31/85 BASED UPON ACTIVITY REPORTS AS OF 20 MAY 1888 (Continued)

Empioyes Code
005 D06 0007 .

Activity
Cods

R1
R3

- R

R&
R?
o

Totat

Tota Hours
Worked

Totat Hours
Chargaable

Parcent
. Chargeable

0002 0003 0004 .

o
00 L:33]
a0 4.0
40 00
85 00
95 80
0.0 I35
2467.5 22430
2185 16230
28035 18835

98.3% G7.9% 100.0% §54%

00
Q0
il
00
00
00

2934.0

2798.0

2793.0

0.0
0.0
60

aL

128
90
24400
22280

2155

06 - 40 200
60 <1 9 2.5
550 50 15
80 14 1.5
1308 19 155
140 80 180
M50 18670 E5RRD
3199.0 17510 22360

2087.0 17350 21600

345 99.9% ..97.0%

oney Spent Curing ¥1/{1/84 - 107 31/85 Aliocated by Activity Lote

Aggount
. Cods
501,000
25,000
526.000
527.000
£28.000
525.000
£42.000
543.000
544000
545000
546,000
557.000
558008
588018
558018
559.001
560.000
560.004
£60.005
563,006
560007
56G.008
566011
560014
560016
560017
560018
560020
360021
561.000
562000
563.000
563.001
563.002
563.003
564.001
564.002
564.003

0000 Other  Tolad

0.0
04
o0
o0
00
o4

- 23450

20330

20330

100.05

00 00

35 20

9.0 0.5

0.0 180

128 1915

a0 685

23205 247930

20185 222010

19920 218125
$8.89%

98 3%

- - Processed 0B2RSG 20 May 1566

Chargeable Code
NMR1 NMR2X NMRI NMR4 NMRES NMRG NMR7 NMRS NMRONMR W Other  Toisl

5o .3z « -
HEZoBooooeonocBoone

¥

(71

-
o -
LA

DOOoOODD

.
N
wd
F-

B " .

CHOO0OORDHMOLOODOOS oo OLOOROORODOCOOoORNN

GOoCOCGRDOOOOOODOOOCoOILLCOOOOOOORoODOoOCO0M

15¢
g

4

]

0

0

1]
51
130
36
144
g

2

]

788

&
L5

o
OQQOO@&Q%O@@C&@QQOOOOQQ

o8 28
100 835
o 654
127 2223
1327 2227
0 158

40 250

2 345

45 320
W 222
43 2

1] 61

2 9

L g
1328 g
488 P2}
0 g

0 0

0 ¢

0 0

0 o

0 1)

0 o

0 4]

@ @

2 g

g ¢]
an &
0 ¢
1281 I5%4
0 [

] 1

] 0

0 0

o 528
9000 0
729 0
2230 0

p

OooOOQCOUOPOOLOO0DLOOCOoCOLCCWOODODOROLOOoOWMOOOO

ha
s XY
582
FRHOLOLOLLOCCOoODDOOOOGOOODOOOCCOOOOLO0

229

s
g

OCTOLCULOLOOOCOLOOORUOUOOOOOOODoOoOL0OO00

DOUOLLOOUOOOOCOODoOoOOUOUGeOOOOOOOoooOoODOOOODD

886
835
884
2350
3624
158
290
398
05
564
130



Mgney Spent During 11/01/84 - 10/31/85 Allocated by Activity Code Processed 08:25:59 20 May 1986

{Continued)

Account Chargeable Code . . :
Code NMAR1 NMA2 NMAJ NMA4 NMAS NMAG NMR 7. .NMR.B:NMR SNMRA 10 Other Total
564004 - - 0O N 0 0 0 5527 0 0 0 0 0 5527
564.005 0 0 0 0 0 25 0 0 0 0 0 25
571.002 0 0 0 0 0 0 210 0 0 0 0 210
.. 571.003 0 0 0 0 25 0 0 ] 0 0 0 25
571.004 Q 0 1] 0 5 0 1] 0 Q 0 0 5
571.007 180 0 0 0 0 0 0 0 0 0 0 180
572.001 0 0 0 0 1] 0 0 10444 0 0 0 10444
572.002 0 0 0 0 0 0 0 2279 0 0 0 2279
572.003 0 0 1] 0 1] 0 0 8546 0 0 0 8546
572.004 0 0 0 Q 0 0 0 17100 Q 0 0 17100
574.000 0 0 0 0 0 40 779 0 25 0 0 844
578.001 0 115 0 0 4 0 0 0 0 0 ] 489
578.002 0 0 0 0 75 0 0 0 0 0 0 75
578.003 0 o 0 0 1000 0 0 0 0 0 0 1000
578.008 0 o 0 o 0 265 0 0 0 0 0 266
$78.009 0 0 0 0 0 0 250 0 0 0 0 250
579.000 0 0 0 ] 0 0 0 0 0 0 0 0
§79.001 1055 1] 0 0 0 0 0 0 0 0 0 7055
582.001 0 0 0 0 0 0 0 0 2430 0 0 2490
Total 11723 1584 0 0 3664 24005 12890 238524 31223 0 0 123614
Money Spent During 11/01/84 - 10/31/85 Allocated by Activity Code Processed 08:25.07 20 May 1986

Account Non-Chargeeble Code

Code MR1 MR2 MR3 MR4 MRS MRE MAR7 MRS MRY9 MR10 Other Total
501.000 0 0 0 0 0 81 3615 0 0 0 0 3696
516.001 Q 0 0. 0 0 0 304 0 0 0 0 304
516.004 0 0 0 0 0 0 32 0 0 0 0 32
-525.000 0 Q 0 Q 0 30 Q 0 0 0 0 30
528.000 0 0 0 ] 0 68 0 0 0 0 o 68
542.000 0 0 0 0 0 100 0 0 0 0 0 100
543.000 0 0 0 0 9 0 0 0 0 0 0 9
545.000 0 0 0 0 0 114 48 0 0 0 0 162
546.000 0 0 0 0 14 0 300 0 0 0 0 314
552.001 0 0 0 0 0 0 4anz Q 0 0 0 477
552.004 0 0 0 0 0 0 170 o 0 0 0 170
552.007 0 0 0 0 0 0 774 0 0 0 0 774
552.008 0 0 0 0 0 0 1817 0 0 0 0 1617
552.009 0 0 0 0 0 0 5 0 0 Q 0 5
552,010 0 0 0 0 0 0 186 0 0 0 0 186
552.012 0 0 0 Q 0 0 245 0 0 0 0 245
552013 0 0 0 0 0 0 39 0 0 0 0 39
558.018 0 0 0 0 0 0 2055 0 0 0 0 2055
559.001 0 0 0 0 0 0 998 Q 0 0 0 998
561.000 0 0 0 0 0 15 809 0 0 0 0 824
571.001 0 0 0 0 0 0 5247 0 0 0 0 5247
572.001 0 0 0 0 Q Q 0 505 0 0 0 505
572002 0 0 0 0 0 0 0 108 0 0 0 108
§72.003 0 ] ] 0 0 0 0 394 1] 0 0 384
572004 0 0 Q 0 0 0 0 910 0 0 0 910
574.000 0 0 0 0 0 0 17005 0 0 0 0 17005
578.001 0 635 0 0 0 0 660 o 0 ] 0 1295
578.006 0 0 0 0 0 70 0 v 0 0 0 70
578.009 0 0 0 0 0 1] 200 0 0 0 0 200
579.001 0 0 0 0 0 0 450 o 0 0 0 450
Total 0 635 0 0 23 479 39477 1917 0 0 0 42531
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ACTIVITY
CODE

NR1

AR r‘,ﬂﬂ F e

NR3
KR4

NR S

NR &
NR7
NR 8
NF §
NR 10

ACTIVITY
CODE

a
Rz

R3

Fa

AS

av
Ag
g

R0

ACTIVITIES CATEGORIES AND CODES

CHARGEABLE CATEGORIES

Tieane apant in praparing for end participating in collactive bargaining negotiations, contradt ratifica-
sion, lawhi impasse procedures, and grievance handling.

~:: Jime spent in preparation of publié udwirtising giving the Uman's position{s) on the negotiaton of, or

pmvisions in, collaclive bargaining agreements, as well as on matiers relating to the representational
interest in tha collective bargaining process and coniract adminisiration.

Time spent in organizing new members. N

Time spentin dafending against efforts by other unions or organizing commitiees to gain representa-
tion rights In units represented by District Coundil 48,

Time spentin supporting other labor organizations (AFSCME International Milwaukee County Labor
Councit, State AFL-CIO, other unions) whan such suppart relates to the representational interest of our
union in the collective bargaining process and-contract administration,

Time gpeni in lobbying for legistation or regulations atfecting collective hargaimng and wages, hours,

.and working conditions of employees District Council 48 represents.’

Timespent at conventions; conlerences; Seminsrs; training programs; regular or special membership,
-axeculive board or commitiee meetings relating 1o £ollective- bargammg processes or conlrast
adminisiration.

Tima spent at staft meetings.

Time spant in praparing newspapers and nowsietters which concern provisions of the cotlective
bargalning agreemenis or grievance administration,

Tima spontin the prosecution or defense of liligation or charges to enforce righis relating io conceried
aclivity and colleclive bargaining, as well ag coliective bargaining agresments,

NON-CHARGEABLE CATEGORIES
Timg spent at waining in voter regisiration, get-out-the-vote, and campaign techaigues.

Time spent in preparing public advertising on matiers notralated 1o the represeniational interestin the
collective bargaining process or conwrac! administralion,

Time spent in supporting other [abor organizations (AFSCME tmernational, Milwaukee County Labor
Council, Stale AFL-CIO, other unions) whan such support does not relate 1o the represeniational
irtorgst of our unian in he collaclive bargaining process and contract administration.

- “Time spent in lobbying for legisiation or requiations not affecting coilective bargaining and wages,

hours, angd working conditions of employees Distnct Council 48 represents.

Time spent at conventions; conferences; reqular or special membership, exstutive board or commit-
ted maatings not hald to delerming the positions ol employees on provisions of collective bargaining
agresmants covering their empioyment or on grievance administzation pursuantto the provisions of
sollective bargaining agreements.

- -THTE-BpSnt a1 geminars, ralning programs, or conigrences nol reialng 1o colledtive bargaining

Processes or contract adminisiration,

Tirna spent in supporiing chaniable organizations, political organizasons, candidates for public
offices, or woalogical causes angd ingrnational alfaies.

Time spant in praparing newspapers and newsleligrs whichdo nol relaie 10 acuvities which have been
geermingd herelnt lo congtityle Proper expenditures of lair-share deduchons.

Time shent in aclivities thal are in direct aid of sirikes uilimately determinad to be uniawlul by the -
WERD or 8 Wisconsin court angd litigaton ralated 10 such achvities,

. Timespentin social and recreational aotivitigs lor members where suchactvikes are nolrelgisdiothe

represeniational interest in the collective bargaining process and” conwract admmnistration.
7



ACTIVITY

CoDE OTHER CATEGORIES
A1 Holiday.
A2 vacalion.
AJ Sick Leave.
Ad Personal Day,
AS Leave of Absence with Pay

ACTIVITY CATEGORIES AND CODES

ACTIVITY
CODE CHARGEABLE CATEGORIES

MNR 1 Maney spentin preparing for and participating in collective bargammg negouattans comtactmullca-
: tion, jawiul impasse procedures, and grievance handling. - .

MNR 2 Mongy spéntin preparation of public advenising giving the Union's postaonis} on the negotiation of, of
: provisions in, colleciive bargaining agreemanis, as well as On Matters refating 1o the representaticnal
interest in the collective bargaining process and contragt adminisization,

MNR 3 Money spent in organizing new members.

MNR 4 Money spentindelending against efforts by other unions or organizing commitieasio gainrepresenia-
tion nghts in units reprasenied by District Council 48,

MNA S Money spent in supporting pther Jabor organizations [AFSCME international, Miwaukes County
Labor Council, Stele AFL-CI0, other unions] when such support relates 1o ihe representational
interest of our unitn in the coligctive bargaining process and contradt administration.

MNR G - Money spent in lobbying 05 legisiation of reguiations afigcting coligctive bargaining and wages,

e iy e e S AN WOrking condilions of employess District Souncd A8.sepresents.
MNR? - Money spent for conventions; confarences; seminars; training programs; ragular or spacial member-
) ship, executive board or commitiee meetings relating 1o colleclive bargaining processes or contract
administration, .
MNR 8 Maney spent in preparing newspapers and nawsletters which concern provisions of the collective

bargaining agreements or grievance administration,

. - MNRS . ‘Monay spent in the prosecution or defense of litigation @r charges 10 enforce nghis relating to
conteried activity and collective bargaining, as well as colleciive bargaining agreements,

ACTIVITY
CODE NON-CHARGEABLE CATEGORIES
MR Money spent on training in voter regisiration, gel-out-the-vote, ang campaign technigques.
Forae b MR e MONgY spenton preparing public advertising on malters notrelated to the fepresentational interestin
e collsclive Dargaining process of coniract administtation,

M3 Morney spent in supponing other labor organizations (AFSCME international, Milwaukee County
Labor Councit, Siate AFL-CIO, other uniona) when such support does not relale 10 the representa.
tionai intarast of owr union in the collective bargaining process and coNract agministranon

Mi 4 Money spent in iabbying for legisiation or réguiations nol affecting ¢oll¢ctive bargaining and wages,
hours, and working conditions of employees Disuict Council 48 represenis.

MR & Money spani gn conventions. conlerences; reguisr or special membershup, executive board or

commidies maatings not held (o determine the positions of empldyees on provisions of ¢oilecive
barggining agreemenis covering their employment Or on grievance adnunisteation pursuant 1 the
provisions of colflective bargaining agresments.

8 .



ACTIVITY

the ropresentational iniarest in the colleclive bargaining process and tontract adminisiration,

CODE NON-CHARGEABLE CATEGORIES (Continusd}
. MRG . Money spenl on saminars, training programs, of ccaf&ﬁscis sci#efaﬂng to collectivé bargaining
T T Giacesses o contract agminisiration.
MAT Mgoney spent in supporting charitabla grganizations, poliical organizations, candidates for public
i e e e s 0 e OGRS, OF idealogical .causes and-intgnational atairs.
MRS Money in preparing newspapars and nawsletters which do not refatd to activities which have been
determined herein 1o consilte proper expendilures of fair-share deductions.
MRS Morey spent in activities that arQ in direct aid of strikes ultimalely defermined 10 be unlawhd by tha
WERC or a Wisconsin court, and litigation related 0 such activities.
MR 0 Mongy spent in social and recreational activities for mombers whers such Scivities are notrelaiad o

- MILWAUKEE DISTRICT COUNCIL 48 ACCOUNTING CODES

108

101.000
102.000
110.000
115000
116,000
120.000
129000
122000
125.000

] L. 126000
1R7.000
126,000
151.000
152.000
154.000
155.000
157.000

- 158000
195000

W00

200
200000

205, 000
206.000
207000
208.000
210000
211.000
212000
213000
214.000
215600
216.000

be g

ASSETS -

Cash in Bank

Accounts Recaivable

Prapaid Exponsas

Furniiure and Office Equipment

Accumulaled Deprasiation on Furniture and Office Equipment

Land

Builging

Accumuiated Depreciation on Building
Computer & Brinters

~Accumulated Depreciation —Computers & Printers

Computer Soffware

Accumuiated Depreciation — Computer Sohware
Fund Raiser

County Unpire

T-Shirts

City Contract Printing

City Negoliations

County Negotiations

Accounts Prepaid

Per Capita Receivabls

LIABILITIES
Actounts Payable

~Loans Payable — New Xerox

Social Security Payroil Dedustion

Fedoral Withhoiging Tax Payrofl Deduction
wisconsan Withhdiding Tax Payril Deducuon
Allen-Bradiey Cradil Union

Brewary Workers Cradit Union Payroll Deduction
Municipat Cradit Union Payrell Deduction
Union Dues Payroll Deduction

National People Commities Payroll Deduclion
Vote Deduction

Accrued Payroll

Accryed Vacation & Sick Paymenits



MILWAUKEE DISTRICT COUNCIL 48 ACCOUNTING CODES

{Continuad)
100 ASSETS
101,000 Cagh in Bank
217.000 Unearnaed income
218.000 Agcrued Payroit Taxes
218.000 Accrusd Expense
220.000 Mortgage Payablis Midland National Bank
221.000 Pension - Payroll Deduttions
222000 401K Payroll Deductions
251.000 Fund Raiser
2652000 . City Local — Pensgion
253.000 County Umpirg
254000 T-Shirts
2585000 City Contract Prinding
258000 Chrigtmas Food Basiet Fund
257.000 City Hegoliations
258.000 County Hegotiations
296.000 Par Capita Paid in Advance
288000 Acgounts Payable
300 NET WORTH
300000 Mat Worth
400 INCOME
400.000 Per Capita Tex
401.000 MWiscellaneous income
500 STAFF SALARIES
500.00 - Payrolt Expenses
500.000 Statf Salaries
5031.000 Other Saiaries
511.00 Empigyee Benefils
11000 Sociai Sacurity
512,000 Wisconsin Unempiloyment Compensaticn
513.000 Federal Unempioyment Compensation
514,000 Pension
§15.000 Lite Insurance
516.000 Haalth - Dentai Insuranca
516001 Blue Cross-Blue Shield Health
516,002 Compeare
516.003 Family Health Plan
516004 Bive Cross-Biue Shieid Dentai
516.005 Dentacare
518008 Health Insurange Corp. Eyecare
517000 Waorkars Compensatian
57100 Stalt Allowanees
521.000 Agto Aliowances
522000 Per Dism (In Town)
52500 Siaff Expense Reimbursements
825.000 Per Diem {Dut-of-Town)
526000 Public Transporation {Conferences and Convenhons}

0
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- MILWAUKEE DISTRICT COUNCIL 48 ACCOUNTING CODES

527.000

529,000
530.000
541,00

541.000
542.000
£43.000
544.000
$45.000
545000
547 000
551.00

§51.000
881.001
551002
551,003
552.000
552001
552.002
552003
552.004
552.005
£52.006
852,007
S52.008
$52.009
552.010
$82.011
552012
552013
553.000
554,000
554.00n

554.002 .

554.003
554.004
554.005
554 006
554.007
§54.008
554004
554,010
§54.011
554.013
554.014
554.015
554.08
554.017
565.000
556.000
857,000
S57.001
8557.002

- SEE000 |

{Contlnued)

Lodging (Qut-ol-Town}

.« Milsage (Out-ol-Town)

Other Reimbursable Expenses
Auto Insurgnce
Other Expense Reimbursements
Per Diem (Dtticers Expense)
Per Digm (Out-ot-Town)
Public Transportation {Conlerences and Convenltions)
Lodging
Kileage
Miscellaneous
Lost Time Reimbursements
- Oftice & Building Cosls
Utilibes (Gas, Light, Water)
Wissonsin Gas Co.
Wisconsin Blectr¢
Miwaykes Watlar Works
Teiephone & Telegrams
Service and Equipment Cost 344-8888, d4-1274
Local Usage Charges 344-6868
Dirgetory Adveniging 344-6868
Long Distant Charges 344-6868
Faderal Tax 344-6868, 344-1274
State Tax 344-6068, 344-1274
Phona Bank Sacvice & Equipment 344-7577
Phone Bank Logal Usage 344-7577
Phone Bank Long Dislance 344-7577
Phone Bank State & Foderal Taxes 344-7877
Pay Phone 344-98827
ATET Charges 344-6868
-Phona Bank ATST Charges 344-7577
Janiiorial Services
Building Maintenance and Remodeling
Parking Space Rentat
Cleaning Beer Taps
Beer Taps Carbonic Gas
Sotid Wasle Collection
Heating & Air Cond, Maint. 8 Repair
Boor Rylrigarator Repairs
Locksmith
Migiailanecus
Lighling & Electrical
Annual Fire inspaction Fee
Plumbing
Roofing
Milw. Real Fgtate Taxes
Window Repair
Sacurity
Building and Remodeling Fund
Buitding Insurance
Building Morngage
Lot Maintenance and Acquigition
Snow PIowing
Vacani Lot Purchase

11

P



© e e e e ot i e e s

MILWAUKEE DISTRICT COUNCIL 48 ACCOUNTING CODES

558,000
£58.001
558,002
558.003
558,004
558.005
558006
SER.007
558,008
558000
558010
558011
558012
558,013
558014
556,015
558.18
S3EM7
55808
SEEDE
558020
£58.021
856.022
559.000
£59.001
558.002
£58.003
£58.004
BH0.000
560001
560002
560003
560.004
$60.005
§60.006
880007
560.008
560.008
580,010
isoan
S80012
860013
560.014
560.018
560.016
560017
SB0.018
860019
868.020
s60.021
S60.022
560023
560024
561.000

{Continued)

Ghica Supples

Xerox Usaga Charge

. -Kerox Accessonies Charges

Xerox Paper Regular
Xerox Paper Lagal

Xerox Tonar

Xarox Fuser Agent
Computer Labela
Computer Ribbons

Pens, Panciis, Paper, ste,
Xerox Stables

Colles Machine Supplias
St Beapers

Meeting Notice Cards
Xarox Carvidges
Computer Mag Tapes
Office Forms Printing *
Stationery and Envelopes
General Printing
Duplicating Fluid

Xerox Sales Taxes
Computar Paper

Post Rile Checks

Postage and Fraight

Postage Meter

Postage Mewr Rental

Business Feply Mail Annual Fee
- Bulk Mail Permit

Subscriptions and Publications

CEH-Labor Law Journal
Miwakes Santinel
Newswosk
OHA-Govt Employes Relationhs Roport
Wis, Stat. Anng.
City of Miiw. C. C. Comm. Agendas
WERC Decisions Digest
Pab. Pera. Adm. Labor Mgmt, Repont
BNa-Colies, Barg. Nago. Conir.
BNA-Union Labor Report
Yoice Journal Subscriplion
Feminder Enlorpries Subscriptions
Vitlaga Lite Subszription

. Milw. Go. Ordinances Update Service
Muni Yearbook
Communily Newspapers, nc.
Miscetlansous
WERC Decisions/Rulings
GCH-Labor Arbitration Awards
State Proposed Lepgisialive Bills
Wast Wi Leg. Ser.
Waest Allis Star
Wall Sueet Jounal
Mgw York Times

Mestings, Conterences, and Conventions

12




MILWALUKEE DISTRICT COUNCIL 48 ACCOUNTING CODES

562.000
» S63.000
563.001
563.002
563,003
$64.000
564.001
£84.002
564.003
584004
584005
571.00
£71.000
571.001
571002
571.00%
571004
571008
§71.006
51007
872000
§5712.001
§72.002
§72.003
£72.004
§73.000
. 574000
575000
576000
§77.000
51001
578.000
578.001
578,002
£78.003
878.004
£76.005
578006
578007
878008
878.00%
- 579.000
579.001
579.002
579.003
579,004
579,005
579006
875.007
5790048
§79.008
£79.010
581.000
581,001

{Continuad)

Legal Retainer (Podell, Ugem, Cross)

s Lsgal Feas (Special Cases)

Lawion & Cates Browne Case (Fairghars)

Lawion & Cates Johnson Case (Fairshare)

Padell, Ligent, Cross Council Fees Non-Retaine
Legistation .

Lawton & Cates Monthly Lotiby Fee

Lawton & Cates Lobbying Expenses

173 Share of Roy Kubista's Salary for Lobby Work

173 Share of Mindy Taranto's Salary for Lobby Work

L.ate Lobly Repon Forleilure

Othar Expenses

Affilation Fees
Wis. Paopie
IRRA
Wis. Stawg AFL-C10 .
AFSOME inigrnatipnal
Wisconsin Action Coalition
Jobs With Peacs
Wisconsin Taxpayers Allance
Wisconsin AFSCME Newspaper
Printing
Addrassing
Postage
Editor Costs
Annwal Audit

-Educatgn and Organizing

Strike Agsistance Fund

-Equipment Mamtenance and Repairs

Good and wellare
Flowers
Contributions and Panicinations
Ads
Dinners
Labor Day Parade
State AFL-CIO Leg. Cont,
Wisconsin Woman's Network
Woman To Woman Conlerence
Concerts
Legisiative Ratlies
Miscalianeous
Asset Purchases
Computer Programing Costs
Xerox B200
Anti-Siat. May
Xerox Oid Machine
1BM Correcting Seleciric
Printer (Frintonix)
Telephones
Checkwriter
Qffice Equipment
Computer Hardware
Equipment Maintenance Agreaments
Xerox 8200

13
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MILWAUKEE DISTRICT COUNCIL 48 ACCOUNTING CODES

{Cantinued)
581.002 Computer & Terminals
561.003 . Postage Scale . . . .
561.004 Postage Meter Machine
561.005 Adding Machine
581008 Typawrilers
581.007 Computer Printer
531.008 Mailing Machine Model 5600
581009 Foiding Machine Mods! 1831
S81.010 Mail Scale Model $-120
582.000 Fairshare Reimbursements
562.001 Browne Case
§02.002 Johnson Cass
5682.003 individual Regquests
83.000 Surety Bond
584000 Depreciation Expense
S85.000 intgragte. Othar .
951.000 Fund Raiser
952,000 City Local—Pension

. 953.000 County Umgire
$54.000 T-Shirts
955.000 City Cantract Printing
856000 Christmas Food Basket Furng
§57.000 City Negoliationg
558.000 Counly Negotialions

AFSCME Councit 48 Alfiiated Locals Financial Itormation
Expanses lor November 1, 1984 {a October 31, 1088

AFSCME Councii 48 has 35 affiliated logal unions. During the period Novembar, 1954 1o October 31, 1985 these local
unions had wial expenses of $598,761.47. In accordance with decisions 0f the lederal courts onthe question of how local
unicn exgenditures may be atiacaied for the purpase of determining a fair share fee, Souncil 48 has determined that the
percentage of chargeable activities of ihese local unions is at least as graat as the percentage of chargeable activities of
. Council 48. As calcuiated abave, ihe percentage of Council 48's loce! expenses which are chargeable 10 fair share fee
payors is 94.26%. Applying this perceniage 1o the total expenses lor Councit 48's aliiliated Locais [5508,761.47 x 28.24%)
resuits in a total chargeable expense for the aflitiated locals of $564.392.56.

AFSCME Council 48 Procedure for Qbjecting 1o the Expenditure ol
Fairshara Non-Chargeable Activilies

AFSCME Council 48 has established the lollowing procedure for non-members whe obiecl o the expenditure of 8
portion ol their Falrshare lees on aclivities thai AF SCME Council 48 has determined are non-chargeable and whe want an
advance rebate of that portion of their dues or ftees apent on these aclivities. PLEASE READ THIS FROCEDURE
CAREFULLY. YOU MUST COMPLY WITH THESE PROCEDURES IN ORDER TO BEGISTER AN OBJECTION AND
HECEVE AN ADVANCE REBATE,

A. Objeclions

Non-members who pay Fairshare lees 1o AFSOME Council 48 who wish 1o object 10 the expenditure of a portion of
theirfaes on those aclivities and expenses that AFSCME Council 48 has determined are non-chargeable must 5o infom
AFSCME. Council- 48 in writing by cerlified mall. The written objection must mcluée the ohmclmg NOB-MEMber's name,
addrass, sosial security numbar, job titte, emplover, pnd work focation.

14
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The written objection must be sentto AFSCME Council 48 atthe l'ollomngiauress. by cenified mail and posl-marhen

< = later than Juna 27, 1986.

AFSCME Counch 48
3427 W. St Paul Ave.
Milwaukes, Wi 53206

8. Advance Rebate

. Upon receipt of the written objection AFSCME Council 48 will pay 1o the obgecung non-member an advanca rebate
aQuat 10 the difierence between the lees colieclea trom the objacting non-member and that portion of the dues or fees
lound chergeable by AFSCME Council 48 in accordance with the calculation set fonh in 1his Nolice. This advance rebale
will be paid from the date of this Notice until June 30, 1987. The advance rebale will be paid on a monthly basis.

AFSCME Councii 48 Procedure tor Challenging lls Calculation of
Chargeable vs. Non-Chargeable Expanses

AFSCME Councit 48 has established the lollowing procedures for individual non-members who pay Fairshare lees
and who wish 10 ¢hailenge the Council 48 caiculalion of chargeable versus non-chargeable expenses. PLEASE READ
THIS PROCEDURE CAREFULLY. YOU MUST COMPLY WITH THIS PROCEDUAE IN ORDER TO CHALLENGE THE

~ AFSCME COUNCIL 48 CALCULATION OF CHARGEABLE VERSUS NON-CHARGEABLE EXPENSES.

A. Challenges

Individual non-member Fairshare fee payors who wighto challenge the AFSCME Councit 48 caiculalion of chargea-
bla versus non-chargeable expanses must inform AFSCME Council 48 ol their chalienge in wriling by cenied mail, The
written challenge must include the challenging Fairshare payor's ("Challenger’s") name, address, social seCurily nymbef,

job litle, employer, and work logation. Tmmmmmmwwwneck of money order in ihe

amountol $5.00 payabla o AFSCME Council 48 1o cov Afbmalor s
L A '
Thevritten challenge musibe sent to AFSCME Council 48 by cenified mail alhe lollowing address and past-marked

na laiefhan June 27, 1986.

AFSCME Councll 48
J427 W. S1. Paul Ave.
Milwaukee, Wi §3208

8. Procedure tor chalienging the AFSCME Council 48 calculalion of chargeable versus nonchargesbie sapenses.
Tne wiscons:n Emgloymeént Relations COMMISSION May a5SeM JunsdiChon Over Chailenges 1C lasshark lek l.'-mc.m-

hons. intne event INALINE ngrmssnon JOES 3S50ME juHSAICHON OVES Sutn chalienges ILe anallef-gel‘ SI-O-IO Mt a Cfaol

wiln tne Commission at ine following address.
4_'-—-—._____

Wisconsin Employment Relations Commission
Post Otfice Box 7870

Madison, Wi $3707

608-266-1381

Upon receipt of ing charge and dufing pendancy of ihe challenge beltore the Commussion, AFSCHAE Coungil 46 will

esCrow tne lawsnare lees collécled lrom the chailanger.

i+ %< Iniha-evenl W3l ine Commission does nol assen jurisdiction over tairshare cnalienges, AFSCIAE Councit 48 has
edaopied the loliowing progedure tor resolving cnallenges 10 its calculalion of chargeable versus NCNCNArgEable EAPENSES.
This procedure will result in an expeditiows decision on Ihe chalignge by an impanial arbilralor selecléd by Ine Amgrican
Arbitration Association,

Procodure Under the AFSCME Council 48 Arbitralion

All chaltenges 10 the AFSCME Councit 48 calculation will be consolidaled inio a single proceeding Tne impartial
arpitrator wilt halg nearings in which ghallengers can participale personally or tNrough a represetalive. N NeSE NESnNgs
AFSCME and AFSCME Council 48 will have Ihe burden ol prool regarding the accuracy ol the Calculalion o Chargeably
versus non-cnargeadle expenses. The challengers will be given the opportunily 10 Present el Gwn evidence and 10
present wriflen arguments in suppon of their position. The arbilrator will issue a decision and award on INE Lass of the
evidénce and argument pregsenied.

Chauengf_-rs will recewve further inlormation regarding 1his praceduf@ upen the unidn's reced! ol g thallenge
15




€. Esciow of Fairshare Fess = fe e T

Upon receipt of 8 written challenge AFBUME Council 48 shall place an amount equal 1 the Challenger's Fairshare
_,.teesinaninerest bearing esCrow actount In addition, AFSCME Council 4B shall es¢row an amount equal to sliiFairehase
. .+ -leespaid by a Challengar from March 4, 1986 As required by the Unitad Stales Supreme Coun, the escrowed HQures wili e
independently veritied, The Fairshare tees shall remain in estrow until the erDiration award issues and shall be distnbuied

1o AFSCME Councit 48 and the Chailenger pursuant 1o the arbitrater's nuling,

Very braly yours,

ML

Johkn Parr
Executive Direcior
AFSCME District Coungil 48

S427 W. St Paul Ave,
Mitwaukes, Wi 53206
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AFSCME
Hudson Procedure

The following procedure is being implemented pursuant t0 an
action of the Internstional Executive Board on April 30, 1886 in
order to comply with the requirements of the. decision of- the

United States Supreme Court in Chivaqe Teachers Union, Local Ho,

1, APT, AFL-CIO v. Hudson, U.8. , 106 5.Ct. 1066 {1988).

The procedure will apply to the International and all Councils,
“and Unaffiliated Locals that collect agency fees or fair share
fecs from nonmembers Or are parties to uniom shop agreements

covering public employees.

1. The International, Councils and Unaffiliated Locals will
have audited financial statements prepared for their respective
fiscal years.

2. Based on the audited financial statements, the
International, Councile and Unaffilisted Locals will cach prepare
a calculation identifying the portion of their expenses that are
chargeable under the criteria set forth in Appendix A.

3. With respect to the expenses of locals that are afffiliated
with Councils, the Council will have the option of preparing a .
calculation of the chargeaﬁle expenses of the affiliated locals
based upon the lecals' financial statements and reports or of
applying the Council's percentage of chargeable expenses to the
total expenges of all its affiliated locals.

4. In jurisdictions where contracts or applicable laws limit
the amount of the agency fee or fair share fee that can be

.- charged, the welghted total percentage of chargeable expenses of

‘f'"‘-w

APPENDIX B



the International, Council and its affiliated locals or the

~ Unaffiliated Local will be used to establish the amount of the
agency or fair share fee for the coming year, l.e., the
certification year.

5. When the calculation of chargeable expenses ig made 2
tnotiee will be prepared which will set forth the following
information,

A) 'the percentage of chargeable expenses of ‘the
International, the Council and its affiliated localg or the
Unaffiliated Local,

B} The weighted total percentage of chargeable expenses
including the chargeable expense of the International, the
Council and its affiliated locals or the Unaffiliated Local.

€) The audited financial information and calculation of
chargeable expenses in the majior categories of expenses that
served as the basis of the calculation of chargeable expenses fot
the International, the éouncil'and its affiliated logals or the
Unaffiliated Local,

D) A statement indicating the period of time, i.e., the
_gertification year, for which the-calculation, or; where
applicable, the reduced agency fee, will be effective,

.- E):In Jurisdictions requiring a reduced agency fee, the
amount of the reduced agency fee expressed as a percenﬁage of
regular dues,

F} In jurisdictions permitting the collection of agency fees
egual to dues, a statement of the procedure by which a nonmember

fee payer can object to the expenditure of that portion of their



fee on.expenses that the union has determined are nenchargeable

- wandrhow-the. objecting - fee payer:can receive an advance rebate of

the nonchargeable amount of the fee.

G) A statement of the procedure by which a nonmember fee
payer can file a challenge to the union's calculation of
chargeable versus nonchargeable expensges.

H) A description of the procedure for resolving challenges
to the union's galgulation.

I} A statement that l00% of the challenger‘s fee will be
placed in an jnterest«bearing escrow acgount pending resolution
of the challenges and that the amount of the escrow will be
independently verified, The Council or Unaffiliated Local may
escrow less than 100% of the fee collegted from the challenger,
but only if it can provide detailed justification for the limited
escrow on the basis of the independent audit, and the escrow
figure must ftself be independently verified.

6. The Notice musé e sent to all agency fee or falr share fee
payers and all employees covered by a union shop arrangement.

7. The Notice shall be ‘distributed by the Council or
Unaffiliated Local by direct mail or by publication in the
Council or Unaffiliated Local newspaper. In either case, the
Council or Unaffiliated Local must ensure that the Notice is sent
to all fee payers and all union shop employees. The Council and
Unaffiliated Local shall take all necessary steps to ensure that
they have cu::ené names and addresses of fes payers and union
shop employees. If, after exhausting all reasonable efforts, the

Council or Unaffiliated Local is still unable to secure an

it



accurate list of fee payers and unions shop members with home

.- -addresses,~the Council or ‘Undffiliated Local shall post and

distribute copies of the Notice in a manner reascnably calculated
to reach all fee payers and union chop membersg.

8. The Notice shall be distributed in advance of the
certification year in order to permit individuals to file their
objection or challenge prior to the start of the certification
vear, Since the initial Notice must be sent -out as goon as
possible, the initial Wotice shall state that cbisctions and
challenges will be effective from the date of receipt by the
union.

3, The Hotice shall provide for a 30 day period in which to
file objections and challenges.

10. The Notice shall state that individuals wishing to file
objections shall do s0 in writing. The written objection should
include certain identifying information such as name, address,
social security aumb@:,‘&afk location, employer. and/or employing
agency and local affiliation if known. In order to minimize the
possibility of fraud, the Notice shall reguire that the written
obiection shall be sent to the Council or Unaffilisted Local by
certified mail.

1l, .In jurisdictions where .100% agency fees can be charged, or
where union shop arrangements are in effect, persons filing
objections must be paid an advance rebate equal to the difference
between the fee actually collected from the chjiector and that
portion of the fee that the union has determined iz chargeable.

Thiz advance rebate can be paid on an annual, monthly, or bi-

s



weekly or other pericdic basis at the option of the Council or

.AUnpffiliated Local. : For the-initlal Notice, the objector should

be paid an advance rebate from the date of the Notice until the
end of the certification year. 1In subsequent years, when Notice
is sent out prior to the start of the certification year and the
employee can submit an objection prior to the start of the
certification year, an advance rebate will be paid only for the
certification year.

12. The Hotice should state that individuals who wish to
challenge the union’s caleulation of chargeable versus
nonchargeable aetivities, or, where applicable, the amount of the
reduced agency or fair share fee, shall do so in writing. The
written challenge shoyld include ¢ertain identifying information,

such as name, address, social security number, work location,

- -employer- and/or employing agency and local affiliation if

known, In order to minimize the possibility of fraud, the Hotlce
shall require that tﬁe written challenge shall be sent to the
Council or Unaffiliated Local by certified mail.

13, Individuals hired after the close of the objection and
challenge period set forth in the MNotice or.-who:are emploved in
bargaining unjits that initially become subject to fair share fee,
agency fee or union.shop asrrangements after the close of the
objection and c¢hallenge period ghall be provided with a copy of
the Hotice within 30 days of the emplover’s notifying the union
cf the employee's name and address. These employeses will be
informed by the union that they ¢an object to the union's

expenditure of their fee on nonchargeable activities, and receive



an advance rebate, where appropriate, by ‘filing their objection

.. -in.writing within 30 days of ~their-receipt of the Hotice.
Objecting employees will recelve an appropriate advance rebate
covering the period from their initial payment of the fee to the
end of the eertification year. These emplovees will also be
informed that they can file a challenge to the union'’s
calculation of chargeable expenses contained in the Notice for
the subsequent certification year during the next regular
thallenge period,

14, The Council or Unaffiliated Local shall establish a
procedure for resolving challenges consistent with the
constitutional requirements set forth in Hudson. 1If the Couneil
or Unaffiliated Local represents employees in a Jjurisdiction
where a state or local administrative agency has adopted

- soprocedures that will result in a "reasonably prempt™ decision on
the challenges, the Council or Unaffillated Local can establish a
procedure which refefs challengers to the administrative
agency., In jurisdictions where there iz no administrative agency
with jurisdiction over agency fee challenges, or where the agency
has not adopted procedures that will.result in a prompt decision
on the challenges ss reguired by Hudson, the Councll or
Unaffiliated Local shall establish an arbitration procedure for
the prompt resolution of challenges by an impartial decislion-
maker.

15, In jurisdictions that adopt anm impartial arbitration
procedure for resolving challenges, the Notice shall state that,

along with the written challenge, the challenger shall submit a

o 1
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check or money order payable to the Council or.Unaffiliated lLocal

. +in.the_amount of §5,00 to help-defray a portion of the expenses

associated with the arbitration,

16, Upon receipt of the written challenge and the $5.00 fee,
the Council or Unaffiliated Local will contact the challenger by
mail and provide the challenger with a copy of the AAA Rules
concerning the arbitration of agency fee challenges or other
rules applicable to the arbitration procedure. In addition, the
Council or Unaftiliated Local will inform the challenger that
coplies of documents upon which Lhe calculation was based and
exhibits that the International, Council and Unaffiliated Logal
intend to introduce i{nto the record of the arkitration
proceeding, except for rebuktal exhibits, will be made available

for inspection in advance of the arbitration hearing at the

~ offices of the Council or Unaffiliated Local Juring regular

pasiness hourg. "he challengers will alsec be informed that if
they wish to r&s@ive‘a'set of these documents, the documents can
be obtained for the cost of duplication and mailing, -

17. 1In states where adminigtrative agencies have taken
jurisdiction over challenges to the union's calculatich’of
chargeable expenses and/or the amount of the fair dhare or agency
fes, the Notice wlll provide information as to how and where
complaints or chargee can be filed with the agency.

18. The Council or Unaffiliated Local shall establish an
escrow account for fees collected from the challengers until the
¢hallenge i3 resolved, The escrow account shall be a separate

interest bearing account and the amounts of challenged fees



deposited in the account shall be independently verified. In the
. case of challenges received in responge to the initial Notice,
fees collected from the challenger, from the date of receipt of
the challenge to the resclution of the challenge, must be
deposited in the escrow account. TFollowing subseguent Notices
fees collected from the challenger from the start of the
certification year to the resolution of the challenge will be
ascrovwed.

19, If the Council or Unaffiliated Local elects to adopt an
arbitration procedure for the resolution of challenges such
procedure shall contain the following elements.

a. §5.00 £iling fee for challengers to cover a portion
of the cost of arbltration process.

b. Selection of a qualified impartial arbitrator
.either by  the ‘American Arbitration Assogiation, or similar
impartial agency or organization.

¢. Consolidation of all challenges within 2 given
Council or Unaffiliated Local into a single proceeding.

4. A requirement that arbitration begin within 30 days
after the close of the challenge pericd and:-that the arbitrater's
award issue no later -than 120 days after the close of the
challenge periocd.

20. When a decision on the challenges issues, the funde in the
escrow account shall be distributed in accordance with the
administrative agency decision or arbitratorts award. 1In
addition, the challengers shall recelve an advance rebate for the

balance of the certification year in accordance with the agency
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decision or arbitrator's award.. If the administrative aééncy-af
arbitrator determines -that -the chargeable percentage, or the
proper agency fee or fairx share fee, is less than that initially
caleculated by the union, '‘a supplemental advance rebate shall be

pald to objectors to the extent reguired by applicable law.



APPENDIX B

‘Expenses associated with the following activities are

totally chargeable:

1,

§i

6.

7.

Gathering information in preparation for the negotiation of
collective bargalning agreements.

Gathering information from employees concerning collective
bargaining positions,

Hegotiating collective bargaining agreements.

Adjusting grievances pursuwant to the provisions of
¢ollective bargaining agreements, as well as representing
employees in proceedings under ¢ivil service laws or
tegulations.

Administration of ballot procedures on the ratification of
negotliated agreements.

The public advertising of AFSCME's positions on the
negotations of, or provisions in, collective bargaining
agreements.

Purchasing books, reports, and advance sheets used in (a)

.. negotiating and sdministering collective bargaining

o agreements, b} processing grievances.

10.
11,

i2.

13!

Paying techniciangs in labor law, econemics and other
subjects for services wpsed (a) in negotiating and
administering collective bargaining agreements, (b) in
processing grievances.

Crganizing within the bargaining unit in which fair share
fee pAyors are emplayed,

. Organizing other bargaining units,

Seeking to gain representation rights in units not
represented by APSCHME, including units where there iz an
existing-designated representative.

Defending AFSCME against efforts by other unions or

organizing committeas to gain representation rights in units

represented hy AFSCME.

Proceedings regarding jurisdictional controversies under the

AFL~CIO constitution,
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15,

le.

17,

le.

la,

#

Seeking recognition as exclusive representative of
bargaining units in which Eair share fee payors are not
employed,

Serving as exclusive representative of bargaining units in
which fair share fee payors are not emploved.

Membership meetings and conventions held, in part, to
determine the positions of employees in falr share fee
payor's bargaining unit on provisions of collective
bargaining agregments covering fair share fee payor's
employnent or on grievance administration pursuant to the
provisions those collective bargaining agreements.

Publishing newspapers and newsletters which, in part,
concern provisions of the collective bargaining agreements
covering fair share fee payor's employment, or grievance
adninistration pursvant to its provisions,

Impasse procedures, including factfinding, mediation,
arbitration, strikes, slow-downs, and work stoppages, over
provisions of c¢ollective bargaining agreements.

The prosecution or defense of litigation or charges to
obtain ratification, intepretation, or enforcement of
collective bargaining agreements.

Expenses assoclated with the following activities are

chargeable in part depending .upon whether they are related to the

collective bargaining process, contract administration or

pursuing matters affecting the wages, hours or working conditions

of public employees.

0.

22’5

22.

238

The public advertlsing of AFSCHE's position on subjects
other than the negotiation of collective bargaining
agreements,

Purchasing books, reports, and advance sheets used in

. activities or.for purposes other than negotiating collective

bargaining agreements -and processing grievances.

Paying technicians in labor law, economics and other

.subjects for services used in activities other than

negotiating collective bargaining agreements and processing
grievances.

Lobbying for legislative or regulations ot to sffect changes

in legislation of requlations before Congress, state
legislatures, and state or federal agencles.

-



.24, Supporting and paying affiliation -fees to.other labor
organizations which.do not negotlate the colleciive
. --bargalning agreements -governing the fair share fee payor's
employment.

25. Membership meetings and conventions held, in part, for
purposes other than to determine the positions of emplovees
on collective bargaining agreements or on contractual
grievance administcation,

25, Publishing newspapers and newsletters which, in part,
concern subjects other than the falr share fee payor's
collective bargaining agreement or on grievances arising
under that agreement.

27. Prosecution or defense of litigation or charges on matters
other than the ratification, interpretation, or enforcement
of collective bargaining agreements.

28, BSocial and recreational activities,

29, Payments for insurance, medical care, retirement,
dizsability, death, and related bensfit plang for union
employees, staff and officers,

30. Administrative activities and expenses allocable to AFSCHE's
activitles and expenses for which falr share fee payors are

~charged.
Expenses assoclated with the following activities are not
chargeablet

.31, Training in voter reglistration, get-out-the vote, and
political campaign techniques,

32. Supporting and contributing to charitable organizations.

33. Supporting and contributing to political organizations and
candidates for public office,

34, Supporting and coniributing to ideological causes.

35. Supporting and contributing to international affairs.
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STATE OF WISCONSIN

VASCONIE £ aCertny

BEFORE THE WISCONSIN EMPLOYMENT RELATIONS CQMAISSION.. . .-

e w §

PHYLLIS ANN BROWNE, BEVERLY ERGELLAND,
ELEANORE PELISKA, BETTY C. BASSETT,
TYETTA DEITCH, VIRGINIA LEMBERGER, DONRA
SCHLAEFER, KATHERINE L. HANNA, LOBRAIKRE
TEBKE, ESTHER PALSGROVE, JUDITH D, BERNS,
NINETTE SUNN, MARY MARTINETTO, and
CHARLOTTE M. SCHMIDT,

Complainants,
vE. Case XCIX
No. 23535
THE MILWAUKEE BOARD OF SCHOOL DIRECTURS: MP-892

AMERICAN FEDERATION OF STATE, COUNTY

AND MUNICIPAL EMPLOYEES, APL~CIO; DISTRICT
COUNCIL 48, AMERICAN PEDERATION OF STATE,
COUNTY AND MUNICIPAL EMPLOYEES, AFL-CIO;
JOSEPH ROBRISON, as Director of bisgtrict
Council 48; LOCAL 1053, AMERICAN FEDERA-
TION OF STATE,. . COUNTY AND MUNICIFAL ’
EMPLOYEES, AFL~UIO; MARGARET SILKEY, as
President of Local 1053; and FPLORENCE
TEFELSKE, as Treasurer of Local 1053,
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.

Respondents,

T e T T T S R P Y

1 oe o we

STIPULATION RE PAST-YEARS' PAIR-SHARE
DEDDCTIONS AND PROTEST DATES

It is hereby stipulated by and between the parties to this
s Proceeding,. by thelr respective attorneys, as follows:

1. In liew of litigation regarding that portion of com=-
plainants® faiy-share fees paid during the period Janvary 1,
1983, to December 31, 1981, and spent for activities not charge-
able to complainants under the Commission's February 3, 1981,
Order in this casge, respondent American Pederation of State,
County and Municipal Employvees, AFL-CID {hereinafter “APSCHE
International™}, agrees to refund 100% of the per capita taxes
received by AFSCHE Internatioconal fyom the faig~zshave fess paid by
all complainants and class members from the appropriate beginning

date through December 31, 1981,

APPENDIX €



- .2.. 1In liev of litigation regarding that-portion of com-
plainants' fair-share fees paid during the pericd January 1, 1980,
to December 31, 1581, and spent for activities not chargeable to
complainants under the Commission's. Pebruary 3, 1981, order in
this case, respondents District Council 48, Amerlcan Federation
of State, County and Municipal Employees, AFL-CIO {herelnafter
"pDistriet Council 48%), and Local 1053, American Federation of
State, County and Municipal Employees, AFL-CIO (hereinafter
*rocal 1053%), agree to jointly and severally refund 75% of the
monies received by District Council 48 and Local 1053 from the
fair-share fees paid by all complainants and ¢lass members from
the appropriate beginning date through December 31, 1881.

3. The complainants contend that the appropriate beginning
date is the date on which tair-shazre deductions commenced,
Respondent unions contend chat the appropriate beginning date is
the date on which the complainants and <lass wmembers easch firss
nocvified respondent unions of their objection to the gayment of
fair-share fees, All parties agree to the submission of this
issue of law to the Commission for desision.

4. The following are the total amounts ¢f fair-share fees

» Jdeducted from-the earnings of the ‘complalnants and the ¢lass
members from the commencement of falr-share deductions in
February 1972 through December 31, 1981, and the toral amounts of
per capita baxes received by AFSCME International from those
fres; in each case the difference between the two amounts listed

was received by Discrict Council 48 and Logal 1053;

Hame Total Pair Share Total Per Capita
Ackerman, Dorothy $872.50 $291.50
Alexander, QOreba 345.5¢0 120,80
Bassety, Berty O, 954,50 dne. i1
Beck, Joanne 27.50 $.10
Behling, Joann M, 600,50 212.03
Bennett, Jazanette &, 123.50 42,08

e




Name Total Fair Share Total Per Capita

Bootz, Nancy L. © "$736.50 §250.88
Browne, Phyllis A. 922,50 304.66
Buenger, Ruth 371.75 117,88
Burba, Ruth 216,50 71.55
Bureta, Ivona M. 459,50 180.10
Burger, Therese 133,50 49.51
Campeau, Judith 65.00 24.50
theronne, Rosalie J, BO2.25 260,18
Cieszynski, Margaret 922.50 304,66
pletch, Yetta 582.50 193.45
bugan, LaVerne 239,40 88,35
_Engelland, Beverly 817.50 303.16
Fetzer, Bheri L, 75%.50 30.90
Plood, Katherine I, 266.50 87,09
Gauag, Dorothy H. 10.00 3.00
Gohlke, Doris A. 912.50 301,66
-Goss (Berns}, Judith D, £34.50 187.465%
Gray, Beverly A. 631.25 216,93
Grogs, Corinne T. 877.50 291.16
-Hanna, Katherine L. 407.00 146,50
Hanson, Mary J. 570.00 182.21
Herriges, Nora R, 584,25 184.97
Holstein, Donna J, 283.50 85.00
Hudson, Mildred L. 19.00 §.75
Jacobi, Noreen K, 145.00 52.80
#iles, Inez L. - £49.75 242,34
Knippel, Joyce 136.00 47.55
Koebert, Linda 5.00 1,50
Krueger, Marie B. -0 - -0 -
Kunda, Hermine A, 95,00 28.50
Lamboy, June J. - = -4 -
Lemberger, Virginia 654.00 226.14
Leshin, Shirley R. -0 - -0 =
Markowski, Evelyn E. 146.00 52.506
Markwiese, Florence 899.50 296.86
. Martinetto, Mary 678.50 23477
Maryx, Helen 916.0¢0 363,26
McLaughlin, Gail W, -0 - -0 -
Morbeck, Barbara A. 816,00 J02.26
Musial, Christine M. 45,50 16.8%
. Rault, Christine R, 143,10 43.48
. Palsgrove, Esther 90,00 27.00
Paulson, Catherine E. -0 - -0 -
Peliska, Eleanor 212,00 62.35
Perszyk, Margaret J. -0 - -0 -
Pohl, Faye M, 633,25 209.33
ron, Josephine 10.00 3.00
Richardeon, Lorraine 565,00 205,22
Riley, Annie L. §0.00 24.00
LBohmidt, Charlotte M, 924,60 305.56
Schueller, Sandra 65.00 19.50
Schueneman, Esther L. 236.50 75,30
Schwerm, Virginia A. 538.25% 166,57
Schwertfeyer, Rosenparie 339.5¢ 113.57
. Strauss, Dorothy 258.25 8l.86
Strelecki, Deborah J. 13,00 4.80
Sunn, Ninette 75.00 22.50
-Tegke, Lorraine 817.50 303.16
Yinson, Cassandra -0 - -0 -
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Hame Total Fair Share ‘Total Per Capita
Voelz, Grace G. $400.00 $141.08
Wagner, Irene B, 917.5%0 303.16
Wickert, Auvdrey A. 652,75 215.25%
Wilkes, Dorothy E. 616.75 217.56
witters (Schiasfer),

’ Donna J. £34.75 276.33

5. The following complainants &and class members each first

notified the respondent unions of their objection to the payment

of fair-share on the dates listed:

Name

Klexander, Oreba
Beck, Joanne
Behling, Jocann M.
Bennett, Jeanatie A,
Bootz, Nancy L.
Browne, Phyllis A,
Buenger, Ruth

Burba, FRuth

Bureta, Ivona M,
‘Burger, Therese
Campeau, Judith
Cheronne, Rosalie J.
Dugan, LaVerne
Fetzer, Sheri L.
Floopd, Katherine J.
Gaus, Dorothy H.
Gohlke, Doris A.
Gray, Beverly A,
Gross, Corinne T,
Hanna, Katherine L.
Hanson, Mary J.
Herriges, Nora R.
Holstein, Donna J.
Hudson, Mildred L.
Jacobl, Noreen M,
Kiles, Inez L.
Knippel, Joyce
Koebert, Linda
Krueger, Marie B.
Kunda, Hermine A,
Lamboy, June J,
Leghin, Shirley R.
Markowski, Evelyn E.
Markwiesge, Florence
Martinetto, Mary
McLauoghlin, Gail W.
Morbeck, Barbara A.
Husial, Christine M.
Nault, Christine R,
Palsgrove, Esther
Paulson, Catherine B,
Peliska, Eleanor
Perszyk, Margaret J,

Protest Date

October 11, 1974
November 29, 1977
May 13, 1976
November 28, 1977
May 2%, 1971
November 30, 1977
December 5, 1977
December 1, 1877
December 2, 1977
December 22, 1977
October 11, 1974
December 16, 1877
Hovember 2%, 1977
December 12, 1877
December 1, 1977
October 11, 1974
November 30, 1977
October 11, 1974
May 29, 1973
November 30, 1977
November 310, 1977
October 11, 1974
November 28, 1977
pecember 5, 1977
Gctober )1, 1974
December 2, 1977
December 2, 1977
May 13, 1976
May 13, 1876
November 28,
December 15,
Novembey 29,
May 13, 1976
May 29, 1973
pecember 12,
May 13, 1976
Hovember 29, 1977
December 1, 1977
May 29, 1973
pecenber 38, 1977
Hay 29, 1%73
Gctober 11, 1974

1977
1977
19717
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Name

Pohl, Faye M.
Pon, Josephine
kichardson, Lorrains
Riley, aAnnie L.
Schmidt, Charlotte M.
&chueller, Sandra
Schwerm, Virginis A,
Schwertfeger, Rosemarie
Strauss, Dorothy
Strelecki, Deborah .J.
. Sunn, Ninette
Teske, Lorraine
¥Yinson, Cassandra
voelz, Grace G.
Wagner, Irene R.

Protegst Date

pecember 5, 1977
Decemwber 13, 1977
November 30, 1977
May 13, 1%76

May 2%, 1973
Decembeyr 29, 1977
December 1, 1977
Decenmber 27, 1877
December 20, 1977
December 2, 1977
May 29, 1973

May 13, 1976
pecenber 5, 1977
October 11, 1974

Novenmber 28, 1977
May 13, 197§

Wickert, aAudrey A.

wilkes, bDorothy E.

witters {Schlaefer),
ponna J.

May 29, 1973

6., The following are the amounts of fair-share fees
deducted from the earnings of the complainants and class members
listed in.paragraph 5 from the date each first notified the
_respondent unions of their obisction to the payment of fair share
through December 31, 1981, and the amounts of pegr capita taxes
recelved by AFSCME International from those fees; in each case

the difference between the two amounts listed was received by

District Council 48 and Local 1053:

Fair Share Per Capita
Name rfter Protest After Protest
. Alexander, Oreba $263,.50 § 94,70
Beck, Jeanne -0 - - g -
Behling, JoAnn M. 346,50 129,03
Bennett, Jeanette A. 123.50 42.05
Bootz, Mancy L. 521.00 161,9)
Browne, Phyllis a, 847.50 282.18
Buenger, Ruth 269.75% 82,48
Burba, Ruth 10.56 4,358
Bureta, Ivona M. 274,00 87.50
Burger, Therese 130,00 4116
Cempeau, Judith -0 - - -
Cheronne, Rosalie J, 660,25 217.88
Dugan, LaVerne -0 - -0 -
Fetzer, Sheri L. -0 - -0 -
Flood, Katherine J. 149.00 50,84
Gaus, Dorothy H. -0 - -0 -
Gohlke, Doris A, 758,50 258,46
Gray., Beverly A. 458,25 142.28
Gross, Lorinne T. 159,50 258.46

g
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Fair Share Per Capita

Name After Protest After Protest
Hanna, Katherine L. $332,00 $124.00
Hanson, Mary J. 517.50 160.4&
Herriges, Nora R, 445,75 139.38
Holstein, Donns J. 120.50 42.80
Hudson, Mildred L. $.00 2.90
Jacobi, Noreen M, -0 - - ) -
Kiles, Inez L. 572,25 219.84
Knippel, Joyce 4.50 2.%0
Koebert, Linda w ) - -0 -
Krueger, Marie B, “ 0 - -0 -
Runda, Hermine A. Ll -0 =
Lawmboy, June J. “ 0 = -0 -
Leshin, Shirley R. -0 - -0 -
Markowski, Evelyn E. 64.50 ’ 21.758
Markwiese, Florence 632,50 215,91
Martinetto, Mary 603,50 212,27
MolLaughlin, Gail W, - - o
Morbeck, Barbara A, 632,50 215.81
Musial, Christine M. 14.00 5.80
Nault, Christine R. 187.00 2B,.98
Palsgrove, Esther 15,040 4.50
Paulson, Catherine E. -8 - - -
Peliska, Eleanor 13z.00 38,35
Perszyk, Margaret J. -6 - - g -
Bohl, Fave H. 458,25 142,28
Pon, Josephine - - - -
Richardson, Lorraine 346.00 115.02
Riley, Annie L. - - -0 =
Schmidt, Charlotte M. 849.00 283.06
Schueller, Bandra - 0 - -0 -
Schwerm, Virginia A. 4%8.75 185,57
Schwertfeger, Rosemarie 325,50 101,77
Strauss, Dorothy 244,75 76,81
Strelecki, Deborah J, - - - -
Bunn, Ninette - - -0 -
Teske, Lorraine 842,50 2B0.68
Vinson, Cassandra -0 - -0 -
Voelz, Grace G, 215,50 71.13
Wagney, Irene B. 758.75 258.46
-Wickert, Audrey A, 473,75 14%.05
wilkes, Dorothy E, 345,50 123,860
Witters (Schlaefery),

Tonna J. 754,75 252,33

7. The complainants and the respondent unions have been
unable to reach agresment as to the dates on which nine com-
plainants and class members first notified the unions of their
objection to the payment of falr share. If the Commission holds
that the expenditures of fair-share fees for impermissible
purposes is & prohibited practice only where dong over the prioy

objection of a falr-share employee, the Commission will have to

o



determine .the factual guestion. of when these nine .emplovees made
.their protests. - The. following subparsgraphs list the amounts of
fair-share fees deducted from the earnings of the nine from the
disputed protest dates through December 31, 1981, and the amounts
of per capita taxes received by AFSCME Internaticnzl from those
fees; in each case the difference between the twd amounts listed
was recelved by District Council 48 and Local 1053,
{(a} Ackerman, Dorothy - complainants contend that her

first protest was made on February 1, 1972, or, alternatively, on
November 24, 1976; respondent unions contend that she protested

no earlier than December 1, 1977;

Fair Bhare Per Capita
Date After Date After Date
271772 §872.50 $291.50
11/24/76 543,50 186.07
12/1/77 467 .50 147.42

{b) Bassett, Betty C., =~ complainants contend that her
first protest was made on February 1, 1972; respondent unions

contend that she protested no earlier than May 28, 1973:

Fair Share Par Capita
Date After Date After Date
2/1/72 . $954,%50 $300.11
5/29/73 860.00 277.61
{r) Cieszynski, Margaret =~ complainants contend that her

first protest was made on Pebruary 1, 1972, or, alternatively, on
November 24, 1976; respondent unions contend that she protested

ho earlier than December 9, 1977:

Fair Share Per Capita
Date After Date After Date
2/1/72 $922.50 $304.66
11/24/76 593.50 199,11
12/9/17 817.50 160,456
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{d) Dietch, Yetta -— complainants contend that her first
protest was made on February.l, . .1972; respondent uniens centend

that she protested no ecarlier than May 29, 1973;

FPair Bhare Per Capita
Date After bDate After Date
271712 $552,5¢ §183.45%
5/29/73 477.50 170.9%

{e} Engelland, Beverly -- complainants contend that her
first protest was made on February 1, 1972; respondent unions

contend that she protested no earlier than May 2%, 1%73:

Fair Share Per Capita
Date After Date After Date
2/1/12 $917.50 $303,14
/29713 842,50 280,66

(£ Goss (Berns), Judith D, -~ complainants contend that
her first protest was made on February 1, 1972; respondent unions

- contend "that- she protested no earlier than May 29, 1973:

Fair Bhare Per Capita
Date After Date After Date
271772 $534.50 $187.65
§/29/73 459.50 165.15
{g) Lemberger, Virginia -~ complainants contend that her

first protest was made on April 5, 1972;: respondent unions

contend that she protested no-earllier than May 29, 1373:

Fair Share Per Capita
Date Aftexr Date After Date
475712 §644.00 $223.14
5/29773 58%.00 206.64
th) Marx, Helen -- complainants contend that her first

protest was made on February 1, 1872; respondent unions contend

that she protested no earlier than October 11, 1974:

Fair Share Per Capita
Date After Date After Date
271772 §916.00 $303,.26
18711/74 753,00 257.06



(i) Schueneman, Esther L. -- complainants. contend that her

first protest was made on Pebruary 1, 1972, or, alternatively, on

November 24, 1976; respondent unions ¢ontend that she protested

no earlier than December 29, 1977:

Fair Share
After Date

Date

2/1/72 3236.5
11/24/76 -0 -
12/29/717 -0 -

0

Per Capita
After Date

$75.30
-0 -
-0 -

8. The complainants and class members do not by this

stipulation waive any rights they may have to remedies (in-

cluding but not limited to an award of interest) in addition to a

refund of fair-share monies collected from them impermissibly in

past years, and the respondents do not hereby agree that any

additional remedies are appropriate,

Dated this Jvi. day of |)-. , 1982,

7 K

Willls B, Perebee
Attorney at Law

411 E. Mason St.
Milwaukee, Wis. 53202

National Right to Work Legal
befense Foundation, Inc.
8001 Braddock Road, Suite 600

Springfield, Va, 22160

ATTORNEYS FOR COMPLAINANTS

e

Patrick B. McDonnell 7
Principal City Attorney
City of Milwaukee

BOO City Hall

Milwaukee, Wis. 532062

ATTORNEY FOR MILWAUKEE
BOARD OF SCHOOL DIRECTORS

% : o / !
el ard Kaa T
Barbara Kraft v
Kirschner, Weinberg, Dempsey,
Walters & Willig
1100 17th St., N.W., Suite 800
Washington, D.C. 20036

/;’Lmuzg 7 PAadinee [BLK

James P. Maloney

Zubrensky, Padden, Graf
& Bratt

606 W. Wisconsin Ave.

Milwaukee, Wis. 53203

ATTORNEYS FOR AFSCME
INTERNATIONAL

)

Jghn H. Bowers °
Lawton & Cates

110 E. Main St.
Madison, Wis. 53703

Drtvers | AK

ATTORNEY FOR DISTRICT
COUNCIL 48 & LOCAL 1053
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1YL 181983

WISCONSIN EMPLOYMENT
BILATIONS COMMISSION

STATE OF WISCONBIN
BEFORE THE WISCONSIN EMPLOYMENT RELATIONE COM4ISEICN

PHYLLIS ANN BROWNE, BEVERLY ENGELLAND,
ELEANORE PELIGKEA, BETTY (. BASBSETT,
YETTA DEITCH, VIRGINIA LEMBERGER, DORNA
SCHLAEFER, KATHERINE L., HANNA, LORRAINE
TESKE, ESTHER PALSGROVE, JUDITH D. BERNS,
NINECLE SUNN, MARY MARTINETTO, and
CHARLOTTE M. SCHMIDT,

L L I A T L

Complainants,
v. Case UIN
Ho. 23535
THE . HILWAUKEE BOARD OF SCHOOL DIRECTORS; Hi-B0Y

AMERTCAN FEDERATION OF STATLE, COURTY

AND MUNICIPAL EMPLOYERS, AFL~CIQ; DISTRICT
COUMCEL 48, AMERICAN PEDERATION OF SPATE,
COUNTY AND MUNICIPAL LMPLOYEED, AFL-CIOC;
JOSEPH ROBISON, as Director of Distrigt
Council 48y LOCAL 1053, AMEDICAN FEDERA-
TION OF STATE, COUNTY AND LUNICIPAL
EMPLOYEES, AFL-CIO; HAGGAREY SILEKEY, as
President of Local 1053y and FLORENCE
TEFGLEKE, as Treasurer of Logal 1053,

N ED ek I A5 e A% 37 WP

Respondents.

4wt wy v 43 dn %

STIPULATION RE 1982 FAIR-SHARE DEDNUCTIONS

It is hereby stipulated by and batween the paurthies to
this proceeding, by thelr respsctive attorneys, as lollows:

1. In lieu of litigation regarding that poriion of
complainants' falre~share fees paid during the pericd Janvary 1,
1982, to December 31, 1982 and spent for activitias not
chargeable to complainants under the Commizsion’s February 3,
1481 Order in this case, respondent hmgsrican Fedepoiioa ol Btate,
County and Municipal Exployees. APL-CIO {hereinalter “ARGLHD
International™), agrees to refund 1003 of the pui cepity bases
rococived by AFSCME International from the fair-sbave Joos pald by

all cosplainants and class menbzrs during that paricd.

APPENDIX D



2. In lieu of litigation regarding thab poriion of
complainants' fair-share fees paid during the period January 1,
1$82, to bwecember 31, 1982 and spent for activitics not
chargeable to complainants under the Commission’s Febroaxy 3,
1981, Order In this case, respondents District Council 48,
hmerican Federation of State, County and Municipal Eaployees,
AFL~CIO (hereinafter “District Council 48"}, and Local 1053,
Ererican Federation of State, County and Municipzl Employees,
AFL~CIG (hereinafter ®Local 1053%), agree to jointly and
severally refund 75% of the monies recelved by District Council
48 and Local 1053 from the fair-share fees paid by all
complainants and class nembers from Janwary 1, 1982 throwogh
December 31, 1B882.

3. The following are the total amounts of fuair-ghacse Fees
deducted From the earnings of the coasplainants and ths <¢luss

members for the peried January 1, 1882 through Decenmbwmr 31, 1982,

Fd

and the total amounts of per capita taxes recelived by AVSCHME
International from those fees; in each case the difference
..hetween the two amounts listed was recelived by District council

45 and Local 106%3:

Nigne Total Feir Share In 1982 Total Interasticosl Per Caplta

Ackerman, Dorothy -0 - - -
Alexandex, Oreba -0 - -0 -
Bagsetl, Betty C. 182.28% 45,50
Back, Joannse -8 - - G-
Behlinyg, JoAnn M. - - -
Beanatt, Jeanette A, - - - 0 -
Buohz, Hanoy L, 182,25 45,50
Liowne, Phyllis A, 182.25 45,50
ituenger, Ruth 74,725 Y4 50w 17.50
Burha, Ruth -4 - - g -
Burets, Ivona M. -0 - - -
Burgelr, Therese - - -0 -
Comnpean, Judith -0 - - -
Cheronne, Rosalie, J. 162,00 42.00
Cicseynski, Margaret £7.75 24,50
% vor coucurronce with ihis corvection hy Townsel foy yuspondo ' iulsng
“es Lviiblc TAT attachod heyote,
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“Toral Faiy Shece in 1982
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Total Inkecpaticosl Fog Capitn

bistch, Yetta

bPugan, LaVarne
Engelland, Reverly
Fetzer, Sheri L.
Flood, Xathecrine J.
Gaus, Dorothy H.
Gohlke, Doris A.

Goss {Berns}, Judith D.
Gray, Beverly A.
Gross, Corinne T.
Hanna, Katherine L.
Hansen, Mary J.
Herriges, Nora R,
Holstein, Donna J.
Hudson, Mildred L.
Jacobi, Noren M.
Kiles, Insz L.
Knippel, Joyce
Koebert, Linda
¥rueger, Marie B.
Fundn, Hermine A,
Lamboy, June J.
Lemberger, Virginia
Leghin, 8hirley R,
Harkowski, Evelyn &,
Harkwlese, FPlorence
Martinekio, Mary
Marx, Helen
HeLaughlin, Gail W,
Morbsok, Barbara A.
Hoasjal, Christine M.
Rault,Christine R.
Falsgrove, Esther
Paulson, Catherine E.
Peliska, Eleanore
Peruzyk, Margaret J.
Pohl, Faye M.

ron, Josephine
Richardson, Lorraine
Riley, Annie L,
Bchmidt, Charlotts M,
Schueller, Sandra
S¢hueneman, Esther L.
Schwerm, Virginia A,
Schwertfeger, Rosemarie
Strauss, Dorobby
Strelecri, Deborah J.
Suan, Hinette

Toska, Locrains
Vingsun, Cassandra
Voelz, Grace G.
Wagner, Irene B,
Wickert, Audrey A.
wilkes, Dortothy E.
yitters (Schlaefer), Donna J.

-0 -
-0 -
182.50
-0 -
- -
-0 -
182.25
-0 -
162.00
162.25
-0 -
182.25
131.50
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4. The complainants and class mewmbere do oot by this

astipulation waive any rights

Lhey may have 0 femsdios

{including
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but not limited to an award of interest) in addition to a refund
of fair-share monies collected from them ispermissibly in past
years, and the respondents do not hereby agree that any
additional remedies are appropriata

Dated this _{""lday of Clasfer , 1983.

“_J "‘_?
f‘
1.:‘W_JW IR R 7erya /&M
Villis B. Fecebes arbara Kraft
Atterney at Law Kirschner, Weinberg, Delpsey,
411 E. Mason Street Walters & Willig
Milwaukee, Wisconsin 53202 1160 17th St., H.u., {800

Washington, D.C. 20436

mw ;g%g([ (7(3/4,&;% Q QW /‘7 }’ L.l Uz"f//é?f’

Ropmond J( Ladesinesse Jr James B. Haloney

uational Night Yo Work Lagal Zubrensky, Padden, Graf
Dzfenge Poundation, Inc. & Bratt

8001 Bruddock Road, {600 £06 W. Wisconsin Aveaus

Springfield, Va. 22160 Milwaukse, Wisconsin 53203

Attogneys for Complainanty’/ Attorneys for AFSCHE Tanternationel

f}vjr

b j : A . ks /éf's’.

Paicick B, HceDonnell Jgsn H, Bowers

Princinal City Attorney. Lawton & Cates

City of Milwaukee 110 B. Main Stzget

Milwaukee, Wis. 53202 Madisorn, Viisconsin R3703

Attorney for Milwaukez Attorney for District

Board of School Directors Council 48 angd Local 10
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LAW GFFICES
KIRSCHNER, WEINBERG, DEMPSEY, WALTERS & WILLIG
SUITE DOD
1100 177TH STREET, N.wW,
WASHINGTON, Q. 20036

RICHART KIFISTUNTRY i g;;;i:&‘igﬁi-\ OFAIGE
AAY B, EINNTR

SOEN L m?u#.;gw ¢ (202) 775-5568 Tk WALNUY STREGY
JUNATHAN WALTERS? Pmu;‘;ﬂ;zﬂﬂu #a
DEBORAR N, ¥WILUIG CHUSH BETH

f—— JE—

z, W : HARRBISHURG SFFORE
ALAIRE T, WILLIAMSY| U ]
MARNMY S & MAYE ety ’x‘bur.w;, BRRSING
RUAERT T, FENGTS g;,nn;:;t::!;&. P
ROZERT Tim BHOWN? July 5; 1883 . L ¢

BARBARS KRAFT
MICHARL WOLE
MARTHA WALFGORYY
LEN W JARKSON
FYVART by, DAVIDSOnS
LRAIG BECKER

Faok At TTEH 31 ALY RIGY SF SANEIA
TR ATwITERR 14 15 JERITY

Raymond J. LaJeunesse, Jr., Esquire

Hational Right to Work Lega) Defensge
Foundation, Ina.

BOO1 Braddock Road, Suite 600

Springfield, Virginie 22160

Re: PBrowne Complainant Ruth Buenger

Bear Mr. Ladeunesse:

We'will accept for purpeses of our stipulation to 1882
refunds Ms. Buenger's figure of $74.25, representing total 1482
deductions, rather than my original figure of $67.50.

You may change the stipulation to refleot this correction
©r Esturn it to me and I will revise ik,

Sincerely yours,
; r
Barbars ¥ralt Y

RB¥:mlg
cc: John Bowers



RECEIVED

FEB 041986

WISCONSIN EMPLOYMENT
RELATIONS COMMISSION

STATE OF WISCONSIN
BEPORE THE WISCONSIN EMPLOYMENYT
) RELATIONS COMMISSION

WALTER J. JOHNSON, et al.,

Complainants,
Case CLXIX
V. Ho, 29581 mMp-1322
COUNTY OF MILWAUREE, a body
Corporate; AMERICAN PEDERATION QF
STATE, COUNTY AND MUNICIPAL
EMPLOYEES (AFSCME), AFL-CIO,

et al.,

Milwaukee County
Circuit Court
Case YNo. 411-578

Respondents,

P e . S " L WL R e P WL S

STIPULATION RE PAST-YEARS' FAIR-SHARE
DEDUCTIONS AND PROTEST DATES

It is hereby stipulate? by and between the parties to this
proceeding, by their respective attorneys, as follows:

1. In lieu of discovery and litigation regarding that
portion of fair-share ‘fees paid during the period prior to
December 31, 1982, and spent for activities not chargeable to
complainants and other objecting employees under Section 111.70,
Wig,. Stats., regpondent American Pederation of State, County and
Municipal Employees, AFL-CIO (hereinafter "AFSCME Interna-
tional”), agrees to refund 100% of the per capita taxes regeived
by AFSCME International from the fair-share fges paid by the
complainants and other objecting employvees whom complainants have
moved to add az co-complainants from the appropriate beginning

date thrpugh December 31, 1982,

APPENDIX E



2. In lieu of discovery and litigation regarding that
portion of fair-ghare feees paid during the period prior to
December 31, 1982, and spent for activities not chargeabls to
complainants and other objecting employees under Section 111,76,
Wis, Stats., respondents District Council 48, American Federation
of B8tate, County and Municipal Employees, APL~CIO (hereinafter
*pistrict Coun¢il 48"), and Locals 594, 645, 882, 1055, 1654, and
1656, American Pederation of State, County and Municipal
Employees, AFL-CIO (hereinafter “the Locals®), agree to jointly
and severally refund 75% of the monies regelved by Bistrict
Coungil 48 and the lLocals from the fajr-sghare fees paid by the
. scomplainants -and-other objecting employees whom gomplainants have
moved to add as co-complainants from the appropriate beginning
date through December 31, 1982,

3. Complainants contend that the appropriate beginning
fate is the date on which fair-share deductions commenced,
Respondent onions contend that the appropriate beginning date is
the date on which the complainants and other objecting employees
each first notified respondent unlons of their objegtion to the
payment of falr-share fees, All parties agree that the determi-

nation of this issue of law in Browne v. Milwaukee Board of

School Directors, Case XCIX, No. 23335 MP-892 (WERL, filed Sept.
18, 19781, will apply to this case.

4. The following ate the total amounts of fair~ghare fees
deducted from the earnings of the complainants from the commence-
ment of this action on July 1G, 1973, through December 31, 1982,

and the total amounts of per capita taxes received by AFSCHME



. International from those feesy in each case-the difference . -

between the two amounts listed was received by District Council

48 and the appropriate Local(s):

Name ~ Total Fair-Share Total Per Capita
Edward L. Barlow $ 413,63 $108,40
Erna Byrne 476.50 163,50
Walter J. Johnson 1,099.38 256.50
Lynn M, Kozlowski 919.55 288.75
Cherry Ann (Le Noir) Lackey 151.60 52.10
Gerald Leranth 1,076.68 298.50
Irving E. Nicolai 1,129.81 298.50
Doris .M., Piper 944.25 298.50
Christina Pitts 655.00 218.85
Mildred Pizzino 1,031,.51 298.50
Helen Ryznar -0~ =0=
Marshall M. Scott 1,250.58 298.50
John P. Skocir 485.50 166,40
Anne C. Tebo 458.50 140.30
Oliver T. Waldschmidt 1,304.56" 298.50
~Annabelle Wolter 994,92 298.50

5. Respondent unions agree that certain of the other
objecting employees whom complainants have moved to add as
co-complainants.notified respondent unions of their objection to
the payment of fair-share fees on dates prior to December 31,
1982, The following are the dates of those objections, the total
amounts of fair-share fees deducted from the earnings of those

emplovees from said dates through December 31, 1982, and the



total amounts of per capita taxes received .-by APSCME Interna-
tional from those fees; in each cage the difference between the
two amounts listed was received by District Council 48 and the

appropriate Locals:

Total
Protest Fair Total
Hame . Date Share Per Capita
Barbara Barrish 05/03/82 §157.95 $24.50
Terese G. FPabian 07/271/82 75.24 171.50
Kathleen S. Fleury 04/19/82 115.13 31.50
Mary E., Jaeger 05/26/82 160,32 28,00
Carolyn Kogsert 04/26/82 119.13 31.50
Carol §. Peters 05/18/82 127.20 24.50
Ruth Cheryl Thompson 05/19/82 127,20 24.50
Ione Trachsel 04/13/82 119.13 31.50

6. Respondent unions shall make the agreed vefunds of 100%
and 75% calculated from.the amounts specified in paragraphs 4 and
5 supra apon execution of this stipulation by counsel for all
parties.

7. Complainants contend that cer%ain of them and of the

.othey objecting employees whom they have moved to add as co-
complainants herein gave notice of their obiection to payment of
fair-share fees on dates earlier than those acknowledged by
respondent anions., If the Commission holds that the expenditure
of fair-share feesz for impermigsible purposes is a prohibited
practice only where done over the prior obiection of a fair-share
employee, the Commisaion will have to determine whether such
alleged earlier objections were made in fact and whether they
were effective as & matter of law.

g, Respondent unions do not by this stipulation waive
their opposition ¢o the addition of Regina 5. Harpowitz, Mildred
Noffz, Teresa Patzke, and Dolores V. Winters as complainants in

this proceeding.
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4, Complainants do not by this stipulation waive any
rights they and other objecting employees may have to remedies
{including but not limited to an award of interest} in addition
to a refund of falr-share monies collected from them impermis—
sibly in past years, and respondents do not hereby agree that any
additional remedies are appropriate.

Dated this 30thday of January s 1886,

Larvy~P, Welinberd

Lindner, Honzik, Marsack, Rirdchner, Weinberg, Dempsey,
Hayman 5 Walsh, S$.C. Walters & Willig
700 North Water Street 1100 17th St., N.W,, Suite B0O
_Milwaukee, Wisconsin 53202 washington, D.C. 20036

o/ Pethe,

. V/xﬁams$ P, Maloney -
Zubrensky, Padden, Graf

befense Poundation, Inc. & Bratt
8001 Braddock Rd., Suite 600 606 H. Wisconsin Avenue
Springfield, virginia 22160 Milwaukee, Wisconsin 53201
ATTORNEYS FOR COMPLAINANTS ATTORNEYS FOR AFSCHME INTERNATIONAL

Principal Assistant Corpora-
tion Counsel

Milwaukee County Courthouse Maddison, Wisconsgin 53703

Milwaukee, Wisconsin 53233

ATTORNEY POR MILWAUKEE ATTORNEY FOR DISTRICT
BOARD OF SCHOOL DIRECTORS {OUNCIL 48 AND LOCALS
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Browne v. Milwaukee Board of School Directors, .. - =CONguy
~Case 90 No. 23535 MP-832 — RELATIONG MPLOYMEN,
MISSION

Johnson v. County of Milwaukee, Case 161
No. 20581 ME-1322
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CORRECTIONS IN TRANSCRIPT OF HEARING
MAaxY 30, 1586

Line 24 should read: “*Letter from Bowers to
WERC, dated 12-21-81, relating to Browne”

Line 2% should read: “Letter from Barbara
Krafe to WEBRC, dated 11-1-82, and gnelosed
Affidavits, etc.”

Line & should read: “Letter dated S5-20-83 in
Johngon, from Kraft to Honeyman"

Line 8 should read: "Letter relating to Johnson
from Xraft to Honeyman, dated 12-12-837

Line 1l should read: "In Browne, a letrer
~from Bowers to the WEBRC dated 12-21-81."

Lines 12-13 should read: “A letter from Krafce

to the WERD of 11-1-82, alse regarding Browne,

and enclosed Affidavits”

Lines 21~22: change "Craft® to "Kraft" |
Line 13: <c¢hange *held” to "whole®

Line 17: <hange “percentages" to “persons"

Lines 13~l4 should read: ®by the resolution 1
passed by the APSCME International Executive
Board on April 30, correct?®

Line 12: change "to® to "“two®

tine 15: change “dispute” to “distribute”
¢« Line 10: change "prudent® to "proven®

. Line 23: change "be & part" to "depart"

 Line 17 should read: "1981 from Mr. Bowers
rgsponding to discovery the Union®

ey
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TIONS o 40,
Page 105, Lines 13=14: change "nonobjectors” ta=ﬁobject¢:§%ﬁﬁaﬂeh
Page 105, Line 18: change “lgan" to “loans®
Page 105, Line 19: change "prescribed® to “proscribed®

Page 105, Line 24 should read: -"ghould not be required
to submit additional objectionsg® .

Page 107, Lines 14 & 1B: change "and including” to
“include®
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