STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

PHYLLI S ANNE BROMNE, BEVERLY ENGELLAND,
ELEANORE PEL| SKA, BETTY C. BASSETT,
YETTA DEI TCH, VI RG Nl A LEMBERGER,

DONNA SCHLAEFER, KATHERI NE L. HANNA,
LORRAI NE TESKE, JUDI TH D. BERNS,

NI NETTE SUNN, MARY MARTI NETTO,
CHARLOTTE M SCHM DT and ESTHER
PALSGROVE, et al,

Conpl ai nant s,
: Case 99
VS. : No. 23535 IP-892
: Deci si on No. 18408-M
THE M LWAUKEE BOARD OF SCHOCOL
Dl RECTORS; THE AMERI CAN FEDERATI ON OF
STATE, COUNTY AND MUNI Cl PAL EMPLOYEES,
AFL-CIO DI STRICT COUNCI L 48, ANMERI CAN
FEDERATI ON OF STATE, COUNTY AND
MUNI Cl PAL EMPLOYEES, AFL-CI O JOSEPH
ROBI SON, DI RECTOR OF DI STRI CT
COUNCI L #48; LOCAL 1053, AMERI CAN
FEDERATI ON OF STATE, COUNTY AND
MUNI Cl PAL EMPLOYEES, AFL-CI O MARGARET
SI LKEY, as President of Local 1053;
and FLORENCE TEFELSKE, as Treasurer
of Local 1053,

Respondent s.

WALTER J. JOHANSON, MARSHALL M SCOTT,
GERALD LERANTH, QLI VER J. WALDSCHM DT,
ERNA BYRNE, CHRI STINA PITTS, M LDRED
Pl ZZINO, JCOHN P. SKOCI R, HELEN RYZNAR,
ANNABELLE WOLTER, CHERRY ANN LE NO R
DORIS M PIPER, LYNN M KOQZLONEKI,
EDWARD L. BARLOW | RVING NI COLAI, and
ANNE C. TEBO, et al,

Conpl ai nant s,
: Case 161
VS. : No. 29581 MP-1322
: Deci sion No. 19545-M
COUNTY OF M LWAUKEE, a body Corporate;
AVERI CAN FEDERATI ON OF STATE, COUNTY
AND MUNI Cl PAL EMPLOYEES, AFL-Cl G
DI STRICT COUNCI L 48, AVERI CAN
FEDERATI ON OF STATE, COUNTY AND
MUNI Cl PAL EMPLOYEES, AFL-CIO and
JOSEPH ROBI SON, its Director;
LOCAL 594, AFSCMVE, affiliated with
District Council 48; LOCAL 645,
AFSCVE, affiliated with District
Council 48; LOCAL 882, AFSCME,
affiliated with District Council 48;
LOCAL 1055, AFSCMVE, affiliated with
District Council 48; LOCAL 1654,
AFSCVE, affiliated with District
Council 48 and LOCAL 1656, AFSCNVE,
affiliated with District Council 48,

Respondent s.
Appear ances:
See Page Two

Appear ances:

Lawmton & Cates, Attorneys at Law, by M. John H Bowers, 214 West Mfflin

Street, Madi son, Wsconsin 53703, on behalf of the Respondent Unions.

Ki rschner, Wi nberg & Denpsey, Attorneys at Law, by M. John J. Sullivan,

1615 L Street, N.W, #1360, Washington, D.C, 20036, on behalf of the
Respondent Uni ons.

M. Raynond J. LaJeunesse, Jr., National Right to Wrk Legal Defense
Foundation, Inc., 8001 Braddock Road, Suite 600, Springfield,
Virginia, 22160, on behal f of the Conpl ai nants.

ORDER

The Respondent Unions having, on March 27, 1989, submitted to

Conmission their Notice To Al Nonnenber Fair-share Payors for the period
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July 1, 1987 through June 30, 1988; and the Conplainants having, on April 27
and July 17, 1989, filed witten argunent in opposition to the approval of said
Noti ce; and the Respondent Unions having, on June 30, 1989, subnmitted a sworn
affidavit in support of their request that the Comm ssion approve the Notice
and on July 27, 1989, filed witten argument in support of their notion; and
t he Conmi ssion having considered the Respondent Unions' Notice and request and
the positions of the parties, and being satisfied that the Respondent Unions'
Noti ce shoul d be approved;

NOW THEREFORE, it is
ORDERED

That the Respondent Unions' Notice To All Nonnenber Fair-share Payors be,
and sane hereby is, approved.

G ven under our hands and seal at the Gty of

Madi son, Wsconsin this 18th day of August,
1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chairnman

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITiam Strycker, Comm ssioner
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M LWAUKEE PUBLI C SCHOOLS
M LWAUKEE COUNTY

MEMORANDUM ACCOVPANYI NG ORDER

On March 27, 1989 the Respondent Unions submtted the attached "Notice To
Al'l Nonmenber Fairshare Payors" to the Comm ssion. This is the third notice
that the Respondent Unions have submtted to the Conmission for approval
pursuant to our Oder of April 24, 1987. 1/ The previous notices subnmitted by
t he Respondent Unions were rejected for various reasons, including the failure
to provide evidence that the notice and procedures had been duly adopted by the
Uni ons' governing bodies and the financial data utilized in the notice. 2/ The
instant notice was not acconpanied by a formal notion that it be approved or
supporting affidavits; however, the Respondent Unions subsequently have filed a
supporting affidavit and characterize their submission as "application to the
Conmi ssion for approval" of their notice.

Conpl ai nant s
Conplainants filed argunent opposing the approval of the Respondent
Unions' "Notice to Al Nonnmenber Fairshare Payors." Conpl ai nants first note

that the Respondent Unions did not initially make any express request for
approval of their notice, and contend that if the Respondent Unions desire that
t he Conmission issue an order approving the notice, they should file a proper
notion in witing as required by ERB 10.11(1) Ws. Adm Code. Secondly, it is
asserted that the Respondent Unions failed to submit any supporting affidavits
in order to neet the Conmission's mninum evidentiary requirenent set forth in
the Commi ssion's February 4, 1988 and April 20, 1988 orders in these cases.

1/ Deci si on Nos. 18408-G 19545-G
Qur order of April 24, 1987, provided in rel evant part:

6. That the Respondent Unions in Browne v. M| waukee
Board of School Directors, AFSCVE, District Council 48 and
Local 1053, their officers and agents, shall continue the
advance rebate for "objectors®™ and "challengers," and
i nmedi ately escrow in an interest-bearing account any and
all fair-share fees deducted from and not advance rebated
to, all fair-share fee payors in the bargaining unit
repr esent ed by Respondent Local 1053, i ncl udi ng
Conpl ainants, from the date of the decision of the U S
Supreme Court in Chicago Teachers Union v. Hudson, MNarch 4,
1986, plus interest at the rate of seven percent (7% per
annum on the fees collected from all such fair-share fee
payors, from the date such fees were taken until they are
placed in escrow, until the Conmi ssion has determn ned, by
heari ng had at the request of any of the Respondent Unions
in Browne or by the agreenment of the parties, that the
Respondent Unions are prepared to provide adequate notice
to all fair-share fee payors in the bargaining unit and
have established the proper fair-share procedures. Upon
such a determ nation by the Conm ssion, or agreement by the
parties, and after the approved notice has been distributed
and the time to "object"” or "challenge" has run: (1) the
fees that have been collected from the fair-share fee
payors who have not filed a "chall enge" under the corrected
notice and procedures, (plus any anpbunt of the fees
deducted from "challengers" not reasonably in dispute,
provided the breakdown into chargeable and nonchargeabl e
categories has been verified by an independent auditor,)
will be disbursed in accordance with the revised and
approved procedures, (2) the fair-share fees thereafter
coll ected shall be disbursed or escrowed in accordance with
the revised and approved procedures, and (3) the fees of
those fair-share fee payors who have filed "challenges"
under the corrected notice and procedures, as well as
Conpl ai nants, shall remain in escrow until the inpartial
deci si onmaker has rendered his/her decision on the amount
of the fair-share fee chargeable to those who elected to
chall enge, with such determ nation to date back to the date
of the decision of the US. Suprene Court in Chicago
Teachers Union v. Hudson.

At 20-21
A simlar order in our decision addressed the Respondent Unions in
Johnson.

2/ Deci sion Nos. 18408-J, 19545-J (2/88); Dec. Nos. 18408-K, 19545-K (4/88);
Dec. Nos. 18408-L, 19545-L (7/88) (Mtion For Reconsideration).
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The Conpl ai nants al so contend that even if the Respondent Unions file the
necessary notion and supporting affidavits, the notice should not be approved
as it is still constitutionally inadequate. Noting that the Respondent Unions
utilized the financial data for the accounting periods 3/ that ended prior to
the period for which the fee is calculated, July 1, 1987 - June 30, 1988,
Conpl ai nants assert that the Unions should have used the actual figures for
that period in the notice and to calculate the fee. According to Conpl ai nants,
the holding in Chicago Teachers Union v. Hudson 4/ and Tierney v. Gty of
Toledo 5/ that a union may calculate the fair-share fee on the basis of its
expenses for the preceding year is based on the premse "that notice of the
basis for a conpulsory fee would be given before any portion of the fee is
collected, i.e., at or before the beginning of the Union's fiscal year." The
courts recogni zed the practical reasons for a union's using its expenses of the
preceding year to calculate the fee under those circunstances. It is contended
that, even so, as First Amendnent rights are inplicated, the nethod of
calculating the fee "nust be narrowmy drawn" in order to mninmze the
infringement on the objector's constitutional rights and the burden on the

exercise of those rights 6/ and, therefore, only "a limted degree of
inmprecision is tolerable in calculating a service fee." Lehnert v. Ferris
Faculty Association, 643 F.Supp. 1306, 1328 (W D. Mch. 1986). The

Conplalnants assert that in this case, as in Lehnert, the circunstances
contenplated by the court in Hudson do not exist, since the period for which
the fee has been calculated has ended. |In Lehnert the District Court held that
a union cannot constitutionally base its fee on budgeted figures where the
fiscal year for which the fee was cal culated had al ready ended. 643 F. Supp.
1327- 28. The Conpl ai nants assert that a union's spending patterns vary not
only from budgets, but from year to year and that in this case the Unions'
actual data is available since the fee period in question ended nore than nine
nmonths ago. Wile the Commission held in its July 12, 1988 decision in these
cases that the Respondent Unions may rely on their expenses for the nost
recently conpleted accounting periods that ended prior to June 30, 1987 to
conpute their fee for the July 1, 1987 through June 30, 1988 period, that
period had then just ended. It was reasonable at the tine to assune that the
actual expenditure data was not available for the period in question. That
assunption is no longer valid due to the Respondent Unions' delay in submtting
a revised notice and procedure. The situation for the period in question is
now identical to that of the period running fromthe date of the U S. Suprene
Court's decision in Hudson through June 30, 1987, for which the Conm ssion
noted the Unions' actual expenses were available, and for which the Unions
shoul d be required to provide notice based upon those actual expenses. The use

of the actual data will reduce the risk of error in calculating the fee for the
July 1, 1987 - June 30, 1988 period and will increase the |likelihood that
nonnenbers will have sufficient information to nake "an intelligent and

i nfornmed" decision as to whether or not to object. Damiano, 830 F.2d at 1370.
Further, since the Respondent Unions nmust use this sane data to calculate the
fee for the July 1, 1988 - June 30, 1989 fee period, it will not be burdensone
on the Unions to require its use for the fee period in question.

The Conplainants' |atest response reiterates the foregoing argument and
also takes issue with Respondents’ <claim that use of the Unions' actual
expenses to calculate the fee would result in a higher fee than the fee anount
in the notice. The Respondent Unions have not provided any evidence to support
their claimand ignore the fact that there were also elections in 1988 and that

el ection canpaigns begin nany nonths prior to election day. Hence, it is
possi bl e that nonchargeabl e expenses would be the same or greater for 1987-88
as 1986-87. Further, since the Respondent Union's nust use their actual

expenses for the period March 4, 1986 to June 30, 1987, the use of their actual
expenses to calculate the fee for the July 1, 1987 - June 30, 1988 period will
not elimnate the 1986 election season from the cycle as Respondent Unions
claim The Conplainants also note that the Respondent Unions have yet to
conply with the Commission's order that they give a revised notice for the
period running fromthe date of the Court's decision in Hudson through June 30,
1987. According to Conplainants, the Unions' own calculations show that the
fee charged for that period was in excess of the anobunt the Unions have not
calculated to be chargeable and that had that information been given to the
fair-share payors there woul d have been far nore objectors and chall engers than
there were in response to the earlier inadequate notice. Therefore, the Notice
shoul d not be approved and the Conmi ssion should require the Respondent Unions
to either:

(1) submit a notice based on actual expenses for the fee

3/ The various Respondent Unions have different accounting periods which had
endi ng dates that varied from Cctober 31, 1986 to May 31, 1987.

4/ 475 U.S. 292, 305-07 (1986).
5/ 824 F.2d 1497, 1503 (6th Cir. 1987).

6/ G ting, Damiano v. Matish, 830 F.2d 1363, 1369 (6th Gr. 1987).
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period in question; or, (2) prove at a hearing before the
Conmission that a fee based on actual expenses would be
greater than that calculated in the notice already given to
nonnenbers, but waive collection of the difference in
return for being permitted not to give a new notice to all
nonnenbers (in which event challengers should be given an
opportunity to withdraw their chall enges).

Conpl ai nants al so request that the Comm ssion pursue conpliance with its order
requiring the notice for the period fromthe date of Hudson to June 30, 1987.

Respondent Uni ons

The Respondent Unions replied to the Conplainants' first two argunents by
stating they would file the appropriate pleadings and affidavits. As to the
Conpl ai nants' argunent that the Respondent Unions nust base their fee and
notice on their actual expenses for the period in question, the Respondent
Unions assert that the Conmi ssion decided that issue in its April 24, 1987
decision in these cases in rejecting the same argunent Conplainants nade at
that time. Further, basing the fee for the period in question on the Unions'
actual expenses for that period would result in a higher fee than that set
forth in the notice. The fee amount in the notice is based on expenses
incurred in part during the 1986 election period, while the fee period in
qguestion had less political activity and "relatively |ess nonchargeabl e union

political expenses.” Wile these variations would even out over the course of
the electoral cycle, Conplainants' proposal would elimnate the 1986 el ection
season fromthe cycle to the fair-share payors' detrinment. Further, the Court

held in its decision in Hudson that "absolute precision” could not be expected,
and pernitted unions to base their fee on their expenses for the preceeding
year. Hudson, 106 S. C. at 1076, n. 18. Therefore, the notice should be
approved.

DI SCUSSI ON

W first note that the Conplainants' first two objections to the notice
bei ng approved have been satisfied by the Respondent Unions' subnission of
June 30, 1989.

The Conpl ai nants have also objected to the Unions' notice being approved
on the basis that the fee and the financial information provided in the notice
are based on the data from the Unions' nost recently conpleted accounting
periods that ended prior to the period for which the fee was collected (July 1,
1987 -June 30, 1988), rather than being based on the actual financial data for
that fee period. The Conpl ai nants reason that using the actual data for the
period is required in this instance because it is nore accurate and because it
is now avail able to the Unions.

W find the Conplainants' argunment to be nuch the sanme as one they nmde
earlier in these cases. Relying on Lehnert, supra, the Conplainants argued in
m d-1988 that there was no reason the notice for July 1, 1987 - June 30, 1988,
could not be based on the Unions' nost recently conpleted fiscal vyears,
including the fiscal years that ended in Cctober and Decenber of 1987, since by
that time in 1988 the information was available to those Unions. W addressed
the issue as follows in our July 12, 1988 decision in these cases:

The Respondent Unions' Hudson notice submtted for the

Conmmi ssion's approval contains financial information for
AFSCME  International, District Counci | 48 and its

affiliated locals. Wth respect to AFSCME and a nunber of
the affiliated locals, the financial information is for the
accounting period ending Decenber 31, 1986. The fi nanci al
information provided for District Council 48 is for the
accounting period ending COctober 31, 1986, and in the case
of sonme of the locals the information provided is for
accounting periods ending Mirch 31, 1986, April 30, 1986
and May 31, 1986. This information is provided in the
Unions' notice as the basis for the fair-share fee to be
charged to nonnenbers for the period June 30, 1987 (sic) -
June 30, 1988.

W held in our decision of April 20, 1988 that while
Hudson permits the Unions to use their expenses for the
prior year to calculate the service fee, the financial
information provided in the notice, and upon which the
fair-share fee is based, must be from the Unions' nost
recently conpleted fiscal years. Further, to be considered
timely, the notice based on the information nust be issued
within twelve nonths of the end of the fiscal period from
which the financial information is taken. Wth respect to
those locals with fiscal years ending in March, April or
May, the information in the Unions' notice, and upon which
the fair-share fee for June 30, 1987 (sic) - June 30, 1988
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is based, is for accounting periods (fiscal years) ending
in 1986. Therefore, the information in the notice is not
for their nost recently conpleted fiscal years which ended
prior to June in 1987, and is not within twelve nonths of
the end of those fiscal periods. Thus, to be sufficient,
the notice nust include the various accounting periods
endi ng Cctober 31, 1986 through May 31, 1987. The Uni ons
may W sh to consider establishing common accounting periods
for future years to facilitate conpliance with our O ders.

The Conpl ai nants contend that the Unions nust not only
use their expenses for the accounting periods ending in
1987 but also recalculate the fee based on those expenses.
While that might be optinum the Conmi ssion recognizes
that tine continues to pass as the parties and the
Conmi ssion attenpt to "work out the bugs" in the Unions'
notice and procedures. Gven the tine that passes during
the approval process after the notice has been submtted
for approval and that the fee is calculated for a set

period, it wuld be inpracticable and unnecessary to
require the Unions to both update their information and
recalculate the fee as tine passes. Under an adequate

notice and procedure, any inprecision in the calculation of
the fee based on the Unions' expenses for their nost
recently conpleted accounting periods should be adequately
addressed by the opportunity of "challengers" to submt the
calculation of the fee anobunt to review by an inpartial
deci si onmaker . Therefore, rather than requiring that all
of the Unions use their expenses for their accounting
periods ending in 1987 to recalculate a fee figure, we wll
permit the Unions to rely on their expenses for their nost
recently conpl eted accounting periods that

No. 18408-M
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ended prior to June 30, 1987 to conpute and provide notice
for the fair-share fee to be charged for the period
June 30, 1987 (sic) to June 30, 1988.

Deci sion Nos. 18408-L, 19545-L at 4-5 (footnotes omitted).

The notice submtted neets the requirements set forth above, and for the
reasons stated therein we find that those requirenents should ensure that the
Conpl ai nants are adequately informed as to the basis for the cal culation of the
fee that was collected for the period in question. A nunber of courts have
held that the purpose of the notice required by the US. Suprenme Court in
Hudson is to provide the fair-share fee payors with adequate informati on about
the basis of the fee so that they are able to nmake an informed decision whether
or not to object, rather than to ensure the accuracy of the fee. Hudson v.
Chi cago Teachers Union, 699 F. Supp. 1334, 1340 (N.D. Il1. 1988); Gunirtz v. Chio
Education Ass'n., 704 F.Supp. 1481, 1484 (N.D. Ch. 1988); Hohe v. Casey,
695 F. Supp. 814, 819 (M D. Pa. 1988).

In Grrtz the plaintiffs clained that the unions' notice was inadequate
because the unions did not use an accounting nethod that plaintiffs argued
woul d be the "nost effective" means of explaining the fee's cal cul ation.

In rejecting the plaintiffs' argunent that the unions nust use the "l east
restrictive" method available to disclose its financial information in the
notice, the court held in GuMrtz:

The plaintiffs argue that the Court is required to
order the least restrictive neans available for the Union
to disclose its finances and in this case the neans is the
SAS 14 Special Report. The Court disagrees and instead
agrees wth the Second Circuit in Andrews v. Education
Association of Cheshire, 829 F.2d 335 (127 LRRM 2929)
(2d Cr. 1987), where the Second Circuit stated that "W do
not believe that Hudson stands for the proposition that a
union's procedures are constitutionally 1nfirm unless they
constitute the least restrictive process imaginable. \Wen
the union's plan satisfies standards established by Hudson,
the plaintiffs should be upheld even if its opponents can
put forth sone plausible alternative less restrictive of
their right not to be coerced to contribute funds to
support political activities that they do not wsh to
support.” Andrews, 829 F.2d at 340.

704. F.Supp. at 1485.

As we were in our previous decisions in these cases, and as were the
courts in Andrews and GmMrtz, we are concerned that the Unions' notice and
procedures be sufficient to neet the requirements of Hudson, and not whether
they represent the optinum neans avail able. The Respondent Unions' notice
would have been sufficient nine nonths ago because using the financial
information fromthe Unions' nost recently conpleted fiscal years would provide
adequate information for fair-share payors to decide whether or not to object
or to challenge the calculation of the fee. The passage of nine nonths does
not change things in that respect. As we noted in our previous decision,
"Under an adequate notice and procedure, any inprecision in the calculation of
the fee based on the Unions' expenses for their nost recently conpleted
accounting periods should be adequately addressed by the opportunity of
"chall engers” to submit the calculation of the fee anmobunt to review by an
i npartial decisionmaker." Decision Nos. 18408-L, 19545-L at 5.

As Conpl ai nants have noted, we did nake the following statenent in our
previ ous deci sion:

W also note that the notice submtted does not
address that tinme period beginning with the date of the
Supreme Court's decision in Hudson (March 4, 1986) to
June 30, 1987. The Unions' ‘actual expenses should be
available for that period and by our Oder of April 24,
1987, in these cases the Respondent Unions nmust provide
adequate notice to all

fair-share fee payors they represent and permt them to
dissent for the period beginning with the date of the
deci sion in Hudson.

Deci sion Nos. 18408-L, 19545-L at 5 (footnotes omitted).

W made that statement in recognition of the fact that the period in
guestion would be only a part of a regular fee period, as well as the fact that
the Respondent Unions would have to produce their actual data for the tine
period preceding that period in preparation for the Stage Il hearing in these
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cases. 7/ It was on those bases, rather than a conclusion that actual data for
the period in question mnmust be used in the notice whenever it is available,
that we concluded it was appropriate that the actual data be used. 8/

Based upon the foregoing, it is concluded that the instant "Notice to Al
Nonmenber Fai rshare Payors,"” and the procedures as set forth therein, submtted
by the Respondent Unions for the fair-share fee period of July 1, 1987 -
June 30, 1988, neets the applicable requirenents set forth in the U S. Suprene
Court's decision in Hudson.

Dated at Madi son, Wsconsin this 18th day of August, 1989.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chairman

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITlia Strycker, Comm ssioner

7/ In Stage Il the fees properly chargeable to the Conplainants for the
period of January 1, 1983 up to March 4, 1986 will be determined by the
Conmmi ssi on.

8/ W also note that conpliance with our order requiring a new notice for

the period from March 4, 1986 through June 30, 1987 is presently being
pursued and is presently one of the issues pending before the Court of

Appeal s.

sh No. 18408-M
H1412H. 01 No. 19545-M



