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SUPPLEMENTAL FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

On Septenmber 1, 1987, the Wsconsin Enploynent Relations Conmission
i ssued Findings of Fact, Conclusions of Law and Oder wth Acconpanying
Mermor andum in the above-captioned -cases. A portion of the Comm ssion's
deci sion concluded Respondent Associations had commtted prohibited practices
within the nmeaning of Sec. 111.70(3)(b)1, Stats. by exacting a fair share fee
from Conplainants and other fair share fee payors in the absence of
constitutionally required procedural safeguards. To remedy the prohibited
practices, Respondent Associations were ordered to take certain action. Anong
other matters, Respondent Associations were advised by the Commission's
decision that the fair share arbitration process upon which Respondent
Associ ations had enbarked but not conpleted prior to the Commission's ruling
was not valid and that a new arbitrati on proceedi ng was required.

On Septenber 21, 1987, Respondent Associations filed a petition for
rehearing with the Conm ssion pursuant to Sec. 222.49, Stats. The petition
asked the Conmission to reconsider its decision as to the invalidity of the
arbitrati on proceedi ng. The Commission granted the petition on Cctober 21,
1987 as to the question of:

Whet her the Conmmission erred in holding that the
Miel l er arbitration was invalid and that Conplainants
are entitled to a new arbitration.

The parties then engaged in extensive settlenent efforts which to date
have proven unsuccessful. Utimtely, Respondent Associations advised the
Conmi ssion that they desired to have a decision issued as to the matter before
the Conmission on petition for rehearing. By March 20, 1990, the parties
stipulated to the receipt of <certain evidence relating to the Mieller
arbitration. The parties conpleted their subm ssion of witten argument on
June 25, 1990.

Having reviewed the record and considered the matter, the Conm ssion
makes and issues the follow ng Supplenmental Findings of Fact, Conclusions of
Law and Order.

FI NDI NGS OF FACT

1. On Septenber 18 and 19, Novenber 3, 4 and 5 and Decenber 18, 19
and 20, 1986, certain Conplainants represented for the purposes of collective
bargaining by dinton Education Association, Hartland Education Association,
Ri chfield Educati on Association and Northwest United Educators participated, as
chall engers, in hearing convened by Arbitrator Robert J. Muieller pursuant to
t he Revi sed Non- Menber Fair Share Rebate Procedure pronul gated by the Wsconsin
Educati on Association in April 1986. During hearing on Septenber 18, 1986, the
representative of participating Conplainants advi sed Mieller as foll ows:

THE ARBI TRATOR: Are we ready to proceed
t hen?

MR BRYANT: Now, just to nake clear, I,
by participating here, | am not agreeing in any way
that this is a procedure which conplies with Hudson,
anong ot her things, that the Fair Share people did not
have anything to do with your appointnent. This has
nothing to do against you personally, it's just the
manner in which --

THE ARBI TRATOR: | understand that.

MR. BRYANT: You were appointed. That may
or may not be legally correct, and |I sinply want clear
that I"mreserving ny rights to raise such issue.

MR, NEREDI TH; | realize that. Let ne --
maybe we should put one nmore thing in. That's our Fair
Share Rebate Procedure. Let's do it as Joint 2.
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2. During the hearing before Mieller, WEAC presented information
regarding its actual expenditures for the period of Septenber 1, 1985 through
August 31, 1986 and participating Conplainants had the opportunity to review
and contest the validity of the expenditure information and to argue to
Mieller as to the portion of said expenditures fair share fee payors could
properly be required to contribute.

CONCLUSI ONS OF LAW

1. Conpl ai nants who participated in the Mieller Arbitration thereby
received expenditure information which should have been but was not contained
in the defective notice portion of the Wsconsin Education Association's
Revi sed Non- Menber Fair Share Rebate Procedure.

2. Conpl ainants who participated in the Mieller Arbitration would
receive no additional renedial benefit from the new notice and arbitration
proceeding presently required by Paragraph 4 of our Septenber 1, 1987 O der.

ORDER 2/

Paragraph 4 of our Septenber 1987 Order is anended through addition of
the followi ng underlined | anguage at the concl usion of said paragraph:

4. That the Respondent Associations, their
officers and agents, shall, to the extent they are not
al ready doing so, imediately properly escrow in an

2/ Pl ease find footnote 1/ on page 4.
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1/

Not e:

Pursuant to Sec. 227.48(2), Stats., the Conmm ssion hereby notifies the
parties that a petition for judicial review namng the Conmm ssion as
Respondent, may be filed by following the procedures set forth in
Sec. 227.53, Stats.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter

(a) Proceedings for review shall be instituted by serving a
petition therefor personally or by certified nmail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or nmailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings nmay be held in
the county designated by the parties. |If 2 or nore petitions for review

of the sanme decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shal |l order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the nmail to the Conmi ssion.
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i nterest-bearing account 19/ any and all fair-share
fees deducted from all fair share fee payors in
respective bargaining units in these cases represented
by the Respondent Local Associations and Respondent
NUE, including Conpl ainants, fromthe date of the U S
Suprene Court's decision in Chicago Teachers Union v.
Hudson, March 4, 1986, plus interest at the rate of
twelve percent (12% per annum on the fees collected
fromall such fair-share fee payors fromthe date such
fees were taken until they are placed in escrow, until
the Commi ssion has determined, by hearing had at the
request of any of the Respondent Associations or by the
agr eenment of the parties, t hat the Respondent
Associ ations are prepared to provi de adequate notice to
all fair-share fee payors in the bargaining units and
have established the proper fair-share procedures.
Upon such a determnation by the Conmssion, or
agreenent by the parties, and after the approved notice
has been distributed and the time to dissent and to
accept the offered rebate or to "challenge" has run:
(1) the fees that have been collected from the fair-
share fee payors who have not filed a "chall enge" under
the corrected notice and procedures, (plus any anount
of the fees deducted from "chall engers™ not reasonably
in dispute, provided the breakdown into chargeabl e and
nonchargeable categories has been verified by an
i ndependent auditor) will be disbursed in accordance
with the revised and approved procedures, (2) the fair-
share fees thereafter collected shall be disbursed or
escrowed in accordance with the revised and approved
procedures, and (3) the fees of those fair-share fee
payors who have filed "chal |l enges" under the corrected
noti ce and procedures, as well as Conplainants, shall
remain in escrow until the inpartial decisionmaker has
rendered his/her decision on the anpbunt of the fair-
share fee chargeable to those who elected to chall enge,
with such determination to date back to the date of the
decision of the U 'S. Suprene Court in Chicago Teachers
Union v. Hudson. However, Respondent Associations are
not obligated to provide those Conplainants who
participated in the Mieller Arbitration wth a
corrected notice and additional arbitration proceedi ng
for the period of March 4, 1986 through August 31,
1987.

G ven under our hands and seal at

Madi son, Wsconsin this 13th day of

1991.

the Gty of
February,

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

A. Henry Henpe, Chairnman

Her man Tor osi an, Comm ssSi oner

WITiam K. Strycker, Commi ssioner
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SAUK PRAI RI E
SCHOOL DI STRI CT

MEMORANDUM ACCOVPANYI NG SUPPLEMENTAL FI NDI NGS
OF FACT, CONCLUSI ONS OF LAW AND ORDER

On Septenber 1, 1987, the Comm ssion issued Findings of Fact, Conclusions

of Law and Order wth Acconpanying Menorandum in the above matters. Anong
other matters, we therein concluded that WEAC s April 1986 "Revi sed Non- Menber
Fair-Share Rebate Procedure” did not provide all of the constitutionally

requi red procedural safeguards set forth in Chicago Teachers Union v. Hudson,
106 S.Ct. 1066 (1986), and that an arbitration proceeding prem sed upon the
flaned procedure was invalid. In our Menorandum at page 85-86 we conment ed:

The Respondent Associations have contended that
the Mieller Arbitration should be considered valid and
that they should not be required to provide a new
arbitration in its place. W have found that the
information contained in the Respondent Associations'
April 24, 1986 notice was defective because it did not
contain audited financial information for Respondents
NEA and WEAC and contained no financial information
what soever for the Respondent UniServs or Local
Associ ations. 52/ We remain persuaded at this point
that a new arbitration is needed where the notice
provided to the fair-share fee payors was defective.
W are convinced that it would be inappropriate to
i npose upon Conpl ai nants the results of the arbitration
held under the notice and procedures that they had
successfully chal |l enged, and that it woul d  be
inequitable to inmpose such a result nerely because
Conpl ai nants coul d have participated in the arbitration
had t hey w shed.

52/ To sone extent those deficiencies mght explain
the relatively small nunber of fair-share payors
who registered their dissent after receiving
the April 24, 1986 notice alluded to by the

Respondent Associ ati ons in asserting t he
relatively small inpact of any defects in its
noti ce.

On Septenber 21, 1987, WEAC filed a Petition for Rehearing with the

Conmi ssion contending in part that because certain Conplainants had
participated in the arbitration proceeding, the Conm ssion should reconsider
the portion of its holding quoted above. Foll owi ng receipt of argunent, the

Conmi ssion granted the petition for rehearing as to:

Whether the Commission erred in holding that the
Muel l er arbitration was invalid and that Conplainants
are entitled to a new arbitration.

Thereafter the parties 3/ engaged in settlenment efforts which have proven
unsuccessful to date. The parties ultinmately subnmitted witten argument on the
petition for hearing, the |last of which was received on June 25, 1990.

POSI TI ONS CF THE PARTI ES

VEEAC
WEAC summarizes its argunent thusly:

Despite initial defects in the Respondent
unions' notice of fair share fees to the Conplai nants,
Conpl ai nants have wai ved their objections to the notice
by their subsequent participation in the extensive
arbitration proceedi ngs. The purpose and intent of the
notice were net when the Conplainants nmounted their

3/ Respondent Districts have not taken any position as to the petition for
reheari ng.
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challenge to the Association's representation fees.
Further, all previously omtted information was nmade
avai l abl e and subject to cross-exanination by counsel
fromthe National R ght to Wrk Conmttee. No special
appear ance or specific objection to the notice was nade
at the arbitration. Absent a showing of prejudice to
the Conpl ainants, the defects in the notice constitute
harm ess error. |Indeed, the outcone of the decision to
chal l enge the fees upon recei pt of the notices actually
benefited the Conplainants as conpared to the outcone
of a decision not to challenge.

A second arbitration would produce precisely the
sane results at great expense to the parties involved.
No harm has been done which can, in any conceivable
way, be renedied by further proceedings. The
Conmi ssi on shoul d reconsider and rescind its concl usion
that Conplainants not be bound by the arbitration in
whi ch they partici pat ed.

More specifically, WEAC argues that when the Commission issued its
decision in Septenber 1987 holding the Mieller Award invalid, the Conm ssion
based its conclusion upon the determination in Browne v. MIwaukee Board of
School Directors, Dec. No. 18408-G (WERC, 4/87) that:

72/ W note that a new dissent period and a new

arbitration will be required and their
application wll date back to date of the
deci sion in Hudson. This action should in no

way be taken to reflect on the integrity of
Arbitrator Wisberger, as it is the wunion's,
rather than the arbitrator's, responsibility to
see that the notice and procedures are adequate.

However, WEAC asserts that its arbitration proceeding is materially disting-
ui shable from the proceeding invalidated by the Conm ssion in Browne because,
with the exception of the Sauk Prairie Conplainants, all of the Conplainants
participated in the WEAC arbitration proceeding. WEAC argues that those
Conpl ai nants who partici pated wai ved any clai m based upon the defective notice
the Commi ssion found to exist. It contends that a finding of waiver is
supported by general jurisprudence applicable to civil proceedings and seens
especially appropriate where the Conplainants had access to all the financial
information not present in the WEAC notice and the parties spent substanti al
time and resources fully litigating the nerits of the dispute.

WEAC contends that the Seventh Grcuit Court of Appeals decision in
Glpin v. AFSCME, 875 F.2d 1310 (1989) squarely holds that the result of an
otherwise valid fair share arbitration proceeding is not nullified by defective
noti ce where the enployes who did not participate could show no harm Her e,
WEAC argues that participating Conplainants were not harmed by the defective
noti ce. WEAC also cites the decision of the New Jersey Public Enploynent
Rel ations Conmmission in Mallanud v. Rutgers Council of AAUP Chapters AB-84-13
(4/86) holding that defective notice did not entitle objecting enployes to
refunds of fair share fees. WEAC contends that participating Conpl ai nants can
show no harm from the defective notice given their full access to all
i nformation during the hearing.

WEAC al | eges that the Conmi ssion should not be deterred from giving the
Muel | er Award sone effect by the potential for inconsistent determnations from

different arbitrators as to appropriate fair share fee anount. WEAC argues
conflicting adjudications are an inherent part of the adversarial system under
American jurisprudence and always possible in fair share litigation where
access to different foruns is possible. Further, WEAC contends that in the

context of the instant litigation, upholding the Mieller Award may not produce
anot her arbitration proceeding because the Sauk Prairie Conplainants may again
not chose to participate in any subsequent arbitration.

SAUK PRAI RI E COVPLAI NANTS

Noting that they did not participate in the Mieller arbitration,
Sauk Prairie Conplainants did not file witten argunment on the rehearing issue.

REVAI NI NG COVPLAI NANTS

Conpl ainants urge the Commssion to reject WEAC s argunent that any
defect in the WEAC notice has been waived. Conplainants assert that during the
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Muel | er proceeding they specifically reserved the right to raise defects in the
WEAC procedure in collateral proceedings. They also argue that the Seventh
Crcuit Court of Appeals in Hudson v. Chicago Teachers Union, 743 F.2d 1187
(1984), specifically held that the extent of participation is renedially
irrelevant if the procedure is constitutionally flawed. Conpl ai nants cont end
that the Commission in Browne seemngly adopted this Hudson position when an
arbitration proceedi ng under a defective AFSCME procedure was invalidated even
for those who "challenged" the AFSCME fee under the procedure. Conpl ai nant s
also note that, in any event, they are not "bound® by the Mieller Award even
shoul d wai ver be found because they renmain free to challenge the arbitration
result in other foruns.

Conpl ai nants urge the Comm ssion to see the issue on rehearing as being
one of determining the appropriate renmedy for a proven prohibited practice.
Conpl ai nants continue to argue that a return of all fees taken under a flawed
procedure is appropriate in addition to the required establishnent of a
constitutional procedure in the future. However, to the extent that the
Conmi ssion has already rejected a portion of this relief, Conplainants urge the
Conmission to retain the requirement of a new arbitration proceeding for all
Conpl ainants as part of its remedy herein.

DI SCUSSI ON
In our Septenber 1987 decision, we summarized our renmedy as foll ows:

(14) Retroactive relief is appropriate in these
cases and consists of ordering the Respondent
Associ ations to properly escrow an amount equal to the
fair-share fees paid by Conplainants since one year
prior to the filing of the respective conplaints 25/ up
to March 4, 1986, the date of the U S. Suprene Court's
decision in Hudson, plus interest at the rate of twelve
percent (129 per annum from the date the fees were
taken to the date the funds are placed in escrow in
conpliance with this Order, with the Comm ssion 26/ in
subsequent proceedings to determine the proper
di sburse-ment of the escrow nonies based on the
char geabl e/ non-char geabl e proportions of the fees for
each of the years involved; and

(15) The appropriate prospective relief is an
order that the Respondent Associations imediately
correct their notice and procedures to conply with
Hudson, properly escrow in an interest-bearing account
all fair-share fees deducted, from all fair-share fee
payors in the covered bargaining units, including
Conpl ainants, plus interest at the rate of twelve
percent (12% per annumon all such fees collected from
the date of the Suprene Court's decision in Hudson
until they have been placed in escrow, after the
Commi ssion has determined and declared that the
Respondent Associ ati ons have established the procedures
requi red by Hudson and after adequate notice has been
given and the time for "objecting" or "challenging" has
run, the fees in escrow, and those procedures, and the
fees of the "challengers,"” including Conplainants, wll
remain in escrow until their disbursenment is authorized
by the decision of an inpartial decisionmker as
regards the period dating back to the date of the
decision in Hudson. Upon such a determ nation the
escrowed nonies are to be disbursed in accord with said
deci sion, including the bank interest earned during the
escrow. Conplainants are to be deened "chall engers" in
any such proceedi ngs.

25/ One year prior to the date conplainants were
added to the conplaints in those cases where
they were added after the applicable conplaint
was fil ed.

26/ O other inpartial decisionnmaker if the parties
so agree.

The inpact which our decision herein has on this previously ordered
remedy is linmted to the question of whether those Conplainants who
participated in the Miell er proceedi ng nonethel ess continue to be entitled to a
new arbitration proceeding under our decision following WEAC s correction of
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their notice and procedure. 4/ For those Conplainants who did not participate
in the Mieller proceedings and for any other non-Conplainant fair share fee
payors in the covered bargaining units, WEAC remains required by our Oder to
seek Comm ssion approval of an anended notice and procedure before proceedi ng
to utilize its internal procedure for the period commencing March 4, 1986, the
date of the Suprene Court's Hudson decision. Further, as we noted in footnote

33 at page 46 of our Septenber 1987 decision, an award prem sed on an invalid
Hudson procedure cannot be used as a valid basis for a partial escrow

A valid Hudson notice provides fair share fee payors with information
sufficient to alTow them to determne whether they wish to challenge a |abor
organi zation's view as to the amunt of noney fair share payors can be
conpelled to tender to the labor organization for the costs of collective
bargai ning and contract adm nistration. A valid Hudson proceeding before an
i npartial decision-nmaker then allows those who decide to challenge the |abor
organi z-ation's view an initial opportunity to fully litigate the precise |evel
of fair share payments which are appropriate.

Here, despite the defective WEAC notice, certain Conplainants challenged
WEAC s fair share fee level and during eight days of hearing before Arbitrator
Mieller, received, reviewed and litigated evidence as to the actual
expenditures upon which a fair share fee was to be determ ned. During the
hearing, partici-pating Conplainants received information in far greater detail
than an appro-priate Hudson notice woul d need to provide.

Under such circunstances, participating Conplainants have already
received expenditure information which should have been provided by the
def ecti ve WEAC notice. A new notice would not benefit them further. Nor would
participating Conplainants benefit by having access to another arbitration
proceeding during which the same information would be presented to another
arbitrator.

W acknow edge that at the commencenent of the Mieller hearing, partici-
pating Conplainants did state that by participating they were not conceding
that the WEAC procedure was valid. However, such a disclaimer does not alter
the reality that by participating Conplai nants received the benefit provided by
a portion of our remedy.

Thus, we are satisfied that it is appropriate to nodify our renedial
order to the effect that participating Conplainants are not entitled under our
Sept enber 1987 Order to a new notice and arbitration proceeding for the period
of March 4, 1986 through August 31, 1987.

Dated at Madi son, Wsconsin this 13th day of February, 1991.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

A. Henry Henpe, Chairnan

Her man Tor osi an, Conm Ssi oner

WIilTiam K. Strycker, Conm ssi oner

4/ The Mieller Award applied to the period of Septenber 1, 1985 through
August 31, 1987. Pursuant to our Oder, the determ nation of the amount
properly chargeable to all Conplainants for the period prior to March 4,
1986 is imediately subject to Commission determ nation. Thus,
Respondents have no obligation and Conplainants have no right under our
Order to a pre-Hudson arbitrationgproceeding. W conpksnuegtg7standgseady
to conduct a remedy hearing as to this pre-Hudson period. 19307-F, 20081-G

19467-H



