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FI NDI NGS OF FACT, CONCLUSI ONS CF LAW
AND ORDER CLARI FYI NG BARGAI NI NG UNI T

On August 17, 1989, the School District of Edgerton, hereafter the
District, filed with the Wsconsin Enploynent Relations Comm ssion a petition
to clarify a bargaining unit represented by the Edgerton Education Support
Staff, hereafter the Association. By its petition, the District seeks the
exclusion fromthe bargaining unit of a position identified as Secretary to the

Excepti onal Educational Needs Director. Hearing on this nmatter was held in
Edgerton, Wsconsin, on Cctober 5, 1989, before Examiner Stuart Levitan, a
menber of the Commission's staff. A stenographic transcript was prepared by

Cctober 31, 1989. Briefs were received by Decenber 18, 1989; reply briefs were
received by January 9, 1990. Thereafter, the parties requested that the nmatter
be held in abeyance while they sought a voluntary settlenent. By letter
received February 7, 1990, the District notified the Conm ssion that such
settlement efforts had failed and that the matter was ripe for decision. The
Conmi ssi on, having considered the record, hereby nakes and issues the follow ng
Fi ndi ngs of Fact, Conclusions of Law and O der.

FI NDI NGS OF FACT

1. The School District of Edgerton, hereafter the District, is a
muni ci pal enployer with its principal offices at 200 Elm Hi gh Drive, Edgerton,
W sconsi n.

2. The Edgerton Education Support Staff, hereafter the Association, is
a labor organization with its principal offices at 4800 I|vywod Trail,
McFar | and, W sconsi n.

3. On or about June 16, 1981, the Association petitioned the Wsconsin
Enpl oyment Rel ations Conmission to conduct a representation election in the
followi ng clainmed appropriate bargaining unit:

Al clerical - instructional aides (including noon hour
super vi sors) enployed by the Edgerton Comunity
School s, excl udi ng supervi sory, manageri al and

confidential enployees.

4. On July 15, 1981, during the pendency of the petition for election
cited in Finding of Fact 3, the parties executed a stipulation which provided,
inter alia, for voluntary recognition of the Association, and a bargaining unit
descri bed as:
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Al full-time and regular part-tine clerical and
instructional aides including noon hour supervisors
enpl oyed by The Edgerton Conmunity Schools, excluding
secretari es, supervi sors, confidenti al enpl oyees,
manageri al enpl oyees, executive enployees, and all
ot her enpl oyees who were enpl oyed on July 15, 1981.

The group of secretarial positions then enployed by the District but excluded
from the bargaining unit consisted of the secretaries to the superintendent
(1.5 full-time equivalency); three secretaries in the business office; two
secretaries to the elenentary school principal, and one secretary each for the
principals of the high school and niddl e school .

5. On August 4, 1981, the Wsconsin Enploynment Rel ations Commi ssion,
havi ng been advised in witing by the parties on July 23, 1981 that there had
been voluntary recognition of the bargaining unit described in Finding of
Fact 4, dismissed the petition for election.

6. Wiile since 1981, the duties, responsibilities and skills of
"secretaries" and of "clerical and instructional ai des" have becone
increasingly simlar, there remains a basic functional distinction between the
two groups of enployes which reflects the primary focus of the "clerical and
i nstructional aides" toward classroom related duties and responsibilities and
of "secretaries" toward assisting administrative personnel in the perfornmance
of their duties. As a result of this functional distinction, the secretaries'
work schedule generally parallels that of the adnmnistrative person to whom
they are assigned while the work schedule for the clerical and instructional
ai des generally reflects their classroomoriented responsibilities.

7. As of July 15, 1981, the District had, pursuant to Sec. 66.30,
Stats., an intergovernnental agreenent with the School District of MIlton for
the provision of special education services to both districts. Under this
arrangenent, the E.E.N. Director was an enploye of the MIton School District,
with half his salary being reinbursed to MIton by the Edgerton District. The
Director's secretary was an enploye of, and located at, the MIton School
District; at Edgerton, the Director had available a clerical aide.

8. During the period 1985-1988, the Edgerton enpl oye who served as the
E.EN. Drector's clerical aide was Nancy D ckinson, whose tine was divided
between clerical aide duties and duties as a classroom aide in special
educat i on. As clerical aide, Dickinson received, dated, recorded and routed
materials for student files; sent information to parents as required by the
eval uation process; had regular contact with the EEE N Drector, E E N and
regular staff, and parents; nonitored student files to ensure tinely
conpl etion; and performed other routine office procedures. She did not prepare
federal or state reports, generally did not type reports and had only a small

role in assisting in the preparation of the budget. She neither typed
eval uations nor disciplinary reports on District enployes. From the start of
the school year wuntil approximately the Spring (Easter) break, Dickinson's

regul ar schedul e had her devoting two hours per day to clerical aide duties and
five hours per day to classroom aide duties; after the Spring (Easter) break,
this ratio was reversed. Dickinson's work-year was 181 seven hour days.

9. Norman J. Fjel stad becane Superintendent of the District on July 1,
1988. Upon assuming office, he learned of certain problens in the special
education program including formal conmplaints filed by affected parents wth
the US Ofice of Cvil Rghts and the Wsconsin Departnent of Public

I nstruction. Internal and independent reviews of the program established
serious deficiencies in the District's record-keeping, information distribution
and deadline conpliance. In large part, it was felt that these deficiencies

were directly related to the tinme-and-work-sharing arrangenent with MIton,
under which the Director and his one full-time secretary were both based in,
and apparently focused on, MIlton. To address this situation, Fjelstad
renegotiated with the MIton superintendent the particulars of the Director's
contract, so that henceforth he keep Edgerton office hours fifty percent of the
time. Fjelstad also directed the EE N Director to draft a proposal for the
creation of a new full-tine secretarial position for his office.

10. In or around the first week of August, 1988, E.E.N. Director Sam
Zummo prepared a position description entitled Confidential Secretary to the
E.EEN. Director. After review and nodification by Fjelstad and with the

informal approval of the Board of Education, the position was posted and
advertised. The position description and job announcenent, respectively, were
as foll ows:
PLEASE POST PLEASE PCST
EDGERTON COMMUNI TY SCHOOLS

Edgerton, Wsconsin 53534

JOB OPENI NG Confidential Secretary



to the EEN Director

QUALI FI CATI ONS: (1) H gh school graduate

(2) Ability to work with special
education students, parents,
t eachers

(3) Typing skills and know edge of
general office nmachi nes

(4) Ability to maintain necessary
records and conpl ete al
necessary state and federal

reports
(5) Able to retain confidences
(6) Per sonabl e and neat in

appear ance

(7) QG her such qualifications as
determined by the Board of
Educati on

HOURS: 52- weeks per year, 7:30 a.m - 4:00 p.m

APPLY TO Sam Zunmo, EEN Director, no later than
August 16, 1988

SZ/ da
8/ 9/ 88

EDGERTON COMMUNI TY SCHOOLS
Edgerton, Wsconsin 53534

TI TLE: Confidential Secretary
to the EEN Director

QUALI FI CATI ONS: (1) H gh school graduate

(2) Typing skills

(3) Clerical skills

(4) Know edge  of operation  of
general office machines

(5) Able to retain confidences

(6) Per sonabl e and neat in
appear ance

REPORTS TO Di rector of Special Education

JOB QOAL: To assist the Director of Specia
Education by maintaining the orderly
operation of the office.

SUPERVI SES: Active EEN files of students in the
process of eval uati on.

PERFORVANCE RESPONSI BI LI Tl ES:

1. Conpl exity of tasks:

(a) Receive and date naterials for
student files

(b) Route student file material to
appropriate person

(c) Record st udent file
information in | og

(d) Send information to parents as
required for the evaluation
process

(e) Type nenos or other correspon-
dence as required by the

Di rector

(f) Copy materials as necessary

(9) Maintain files of students in
t he eval uati on process

(h) Prepare all state and federal
reports as required

(i) Assists in preparation of
budget

(j) Types psych reports

2. Confidentiality of tasks:

(a) Maintain confidentiality for

files
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3. Degree of accuracy of

t asks: (a) Mai ntain accurate records for files
(b) Gve correct information to
staff

(c) Type accurately

4. Human rel ati ons involved in
t asks: (a) Contact with Director
(b) Contact with EEN and regular
education staff
(c) Contact with parents by tele-
phone and witten
communi cati on

5. Responsi bility for work of others:

(a) Moni t or st udent files to
insure that they are conpleted
and conpleted in a tinely
nmanner

6. Mental and/ or physical work requirenents:

(a) Ability to attend to details
required for conpleting and
mai nt ai ni ng student files

(b) Ability to organize routine
office tasks to insure orderly
oper ation

(c) Ability to assist Director and
staff wth records required
for EEN program

Adopted by the Board of Educati on:

SZ/ da
8/ 88
11. On August 19, 1988, Vicki Pope began her duties as the new
Secretary to the E. E N Director. Pope had recently left the District's
enpl oynent as Secretary to the El ementary School Principal, a non-unit
position. During the application and interview process, neither she nor any
District adm nistrator raised the issue of whether this new position was w thin
or outside the bargaining unit. |In setting the applicable pay range, Fjelstad

assumed the position would be within the unit, and, in discussions with the
District Director of Business Affairs, determined the appropriate salary step
pursuant to the Association contract. The parties' collective bargaining
agreenent, effective July 1, 1986 through June 30, 1988, which agreenent had
not at the time of hearing been superseded by a subsequent agreenent, described
the parties' bargaining unit as follows:

1.00 RECOGN Tl ON

The School District of Edgerton recognizes
Edgerton Educati on Suppor t Staff as t he
exclusive bargaining representative for all
full-time and regular part-time clerical and

i nstructional ai des incl udi ng noon hour
supervisors enployed by the Edgerton Conmunity
School s, excluding secretaries, supervi sors,

confidential enployees, nanagerial enployees,
executive enployees and all other enployees who
were enployed on July 15, 1981.

Pope accepted the position on the ternms offered her by Fjelstad. Upon the
hiring of Pope, D ckinson ceased perfornmng any E.E.N. duties and assuned her
cl assroom ai de duties on a full-tinme basis.

12. In or around March, 1989, during preparations for contract
negotiations with the Association, Felstad reviewed the existing contract
| anguage and, after discussions with the Board President, concluded that he had
erred in placing the new position within the bargaining unit. He thereupon
wrote Associ ation President Janet Biessnman as foll ows:

June 20, 1989

Ms. Janet Bi essnan
Presi dent, EESS
302 Water Street
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Canbridge, W 53523

Dear Janet:

In August last year, the Edgerton Community Schools
posted for a new position, a confidential secretary to
the EEN director. For convenience, | enclose a copy of
the posting. Vicki Pope began in the position on
August 19, 1988.

At that tine, the Edgerton school district recognized
the Edgerton Education Support Staff (EESS) as the
exclusive bargaining representative for clerical and
i nstructional ai des, excl udi ng t he District's
secretaries and confidential enployees, anong others.
That recognition continues, as you know.

Erroneously, however, M. Pope's position was handl ed
during the past school year as though it was part of
the unit represented by EESS. The District intends to
correct the situation. Qur current intention is that,
as of July 1, 1989, the error be corrected. This neans
the EEN secretary will no longer be handled or treated
as past of the EESS-represented unit.

If the EESS desires to discuss this nmatter wth us,
pl ease notify nme i medi ately. If we do not hear from
you, we wll assune the EESS has no objection to
i npl enentation of the proposed corrective action as of
July 1, 1989.

Si ncerely,
Norman Fj el stad /s/

Norman L. Fjel stad
District Adm nistrator

NF/ d
Encl osur e: 1

13. The Association did not agree with the District's position and
expressed objection to the District's proposed action. Thereafter, the
District on August 17, 1989 filed with the Conmi ssion a petition to clarify the
existing bargaining unit, in which the District sought the exclusion therefrom
of the Secretary to the E E N Drector, on the stated grounds that "(t)his
position is not within the recognized unit. Secretaries have been excluded
fromthis unit since the unit was first recogni zed".

CONCLUSI ONS OF LAW

1. By their conduct as set forth in Findings of Fact 11-13, the
parties did not agree to exclude the Secretary to the EE N Director fromthe
bargai ning unit.

2. The position of Secretary to the EEE N Director is a "secretary"
within the neaning of the parties' existing agreenent regarding the scope of
their bargaining unit.

ORDER 1/

The position of Secretary to the E.E.N. Director shall be, and hereby is,
excluded from the collective bargaining unit represented by the Edgerton
Educati on Support Staff.

G ven under our hands and seal at the Gty of
Madi son, W sconsin this 25th day of My, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

A. Henry Henpe, Chalrnman

Her man Tor osi an, Conmm ssi oner

-5- No. 18856-A



WIilTiam K.  Strycker, Conm ssi oner

1/

Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Conmmi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

(Footnote 1/ continued on page 7)

1/

Not e:

conti nued

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,

petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49

any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
deci sion, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

For purposes of the above-noted statutory tine-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Comm ssion;

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the nmail to the Conmi ssion.
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EDGERTON SCHOOL DI STRI CT

MVEMORANDUM ACCOVPANYI NG FI NDI NGS
OF FACT, CONCLUSI ONS OF LAW AND
ORDER CLARI FYI NG BARGAI NING UNI' T

POSI TI ONS OF THE PARTI ES

In support of its petition, the District asserts and avers as foll ows:

The parties have a long-standing intent, reflected in the
recognition clause, to exclude secretaries from this unit. The
recognition clause was agreed to by the parties and was the basis for the
district's voluntary recognition of the unit. The E.E.N secretary, with
duties and responsibilities which are clearly secretarial and not
clerical, was placed in the unit due to the Superintendent's mi stake.
Such error should not be perpetuated, and the unit should be clarified to
exclude the E.E.N. secretary therefrom 2/

The duties, responsibilities and conditions of enploynent of the
E.E.N. secretary are clearly distinct fromthose of clerical enployes and
are clearly akin to those of non-unit secretarial positions, particularly
as apply to the work-day and work-year aspects. Further, the job duties
of the newy-created E. E. N secretary, while they nmay include mnor
m scel | aneous duties of the former clerical aide who served the E E. N
Director, also reflect a significant expansion, so that the position is
now no longer clerical, but is instead significantly conmparable to other
non-unit secretarial positions serving other nenbers of the district's
adm ni strative team In particular, the clerical aide spent only about
two hours daily in this area and served essentially as a conduit for
relaying information to the EEE N Director's full-tine secretary based
in Mlton; now, the secretarial position is a full-time, self-sufficient,
st and- al one position.

The parties' historic agreenent excluding secretarial positions
fromthe unit is also inportant and conpels correction of the D strict's
pl ace-ment error. Such history shows the District gave voluntary
recognition to the Union only after the Union agreed to exclude
secretaries fromthe unit.

It is settled that, where the parties have agreed to exclude
certain positions, the Commssion will not disturb the agreenent through
a unit clarification proceeding, absent the presence of one of four
conditions (that the disputed position did not exist at the tine of the
agreenment; that the exclusion was based on a statutory condition; that
the disputed position has been nmaterially affected by changed
circumstances; or that the existing unit is repugnant to MERA). Her e,
none of those conditions are present.

The unit clarification procedure should be available, however, so
that either party to a voluntarily recognized unit can rescind expansion
resulting from a mstaken placenent. Such use of this process, by
enabling both parties to insist on the integrity of the recognition
agreenent, encourages voluntary agreenments and is consistent with the
Conmi ssion's established policy of honoring agreenents unless they
frustrate the policies of MERA

As the recognized unit here is not repugnant to MERA, the
Conmi ssion should utilize its wunit clarification authority to pernit
correction of the District's inadvertent nistake. The District, which
has invoked a peaceful statutory proceeding to correct its error, should
not be di sad-vantaged for so doing, nor should the Union be rewarded in
its efforts to exploit the District's error. Such results would be
contrary to | abor peace.

In summary, it is the District which seeks to preserve the
status quo and to honor the parties' voluntary agreenments. Based on the
duties and responsibilities of the newy-created secretarial position,
and to preserve the integrity of the agreenent which premsed the initial
voluntary recognition, the Conmm ssion should order clarification of the

2/

At hearing, the District also raised the issue of whether the position
was confidential, which assertion the Association opposed. In its
witten argunment, the District dropped its claimto confidential status
for this position.
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unit by excluding therefromthe secretary to the E.E. N director.

In opposition to the petition, the Association asserts and avers as
fol | ows:

The issue before the Commission is whether the placenent of the
position of Secretary to the Special Education Director into the clerical
and instructional aide unit is repugnant to MERA because (a) the position
has insufficient community of interest with the rest of the unit, or
(b) the incunbent therein is a confidential enploye. Because the answer
to these questions is in the negative and because the Enployer has
brought this proceeding in the wong forum the petition for
clarification should be denied.

Because the current recognition clause is the result of a
voluntarily recognized unit, neither party has the right to conpel
Conmi ssion clarification of the unit; such Comm ssion action is generally
only undertaken when a position included in the unit viol ates MERA

The Enpl oyer seeks to use Comm ssion procedures to extract fromthe
unit an enploye which it placed therein, claimng its initial inclusion
was by m stake. The Enpl oyer now contends that (a) secretarial positions
such as that occupied by the incunbent at issue have traditionally been
excluded fromthe unit and, thus, so should the subject position and that
(b) the subject incunbent is a confidential enploye.

However, the question is not whether the disputed position should
be excluded from the wunit wunder principles to be gleaned from the
voluntarily-agreed upon recognition clause; rather, the question is
whet her exclusion of this position is nandated under MERA as defined by
Conmi ssi on precedent. That is, rather than serving essentially as an
arbitrator to determine the parties' original intent in adopting the
recognition clause, the Conmission's very narrow role is to determne
whet her continued inclusion of the disputed position would produce a unit
which would be repugnant to MERA or whether a particular enploye is
within the statutory exclusions. Thus, the Enployer's primary claim
cannot be litigated in the posture currently framed by the Enpl oyer.

The Enployer's case, which focused on whether the subject position
has a comunity of interest with other clerical positions, essentially
involves a determination as to whether the parties' bilateral agreenent
shows an intent to exclude "secretarial" positions from the unit.
However, since the Conmm ssion generally does not find it appropriate to
pursue a unit clarification proceeding to preenpt the field regarding the
interpretation of a contract granting voluntary recognition, absent the
presentation of statutory issues, the Enployer's position nust be
rej ect ed. See, M Ilwaukee Board of School Directors, Dec. No. 25413
(VEERC, 2/88).

The recognition clause at issue was an idiosyncratic one devi sed by
the parties for their particular need, with no support in Conm ssion
precedent . Wuld it had the power, the Association would seek its own
unit clarification, to recapture those clerical positions which were
excluded by stipulation. But Comm ssion precedent prevents such action,
just as it prevents the Enployer from increasing the nunber of
incorrectly excluded clerical positions through this proceeding. Her e,
the Enployer's only argunents are that (a) the exclusion of the subject
position is mandated by MERA, or (b) that the position fits one of the
statutory exclusions. Both of these argunents are without nerit.

The disputed secretarial position has a sufficient comunity of
interest with other clerical enployes so that exclusion is neither
mandat ed nor appropri ate. In attenpting to distinguish between certain
clerical and secretarial position working in close proximty, the
District runs counter to all Conm ssion precedent which uniformy holds
to the contrary. Not only is the unit proposed by the Enployer not
appropriate, but the inclusion of the disputed position would not be
i nappropriate under Conmmi ssion precedent.

The record evidence establishes that there are no substantial
differences in the qualifications, duties or working conditions between
the disputed position and the other nenbers of the clerical-aide
instructional unit. The correctness of the inclusion of this position
within the clerical unit was inplicitly acknow edged by Superintendent
Fjelstad, who testified that he just assuned the position was a
bargai ning unit post. I ndeed, by focusing on the status and inportance
of the position viz a viz the nenbers of the nmanagenent team Fjelstad's
argument for exclusion is more appropriate for a psychoanal yst than a
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| abor practitioner.

The District's argunments that the administrative team needs non-
unit secretaries is a rather elitist concept, having nore to do with the
status of the EE N Drector than the working conditions of M. Pope.
There is sinply no principled basis to treat Ms. Pope as having interests
so unique from other clerical enployes that a separate unit is required,
especially given the statutory mandate to avoid fragnentation.

Finally, as understood in the |labor relations context and applied
by the Conmi ssion, Ms. Pope is not a confidential enploye.

In sum the Enployer cannot transform a wunit clarification
procedure into a contractual dispute resolution procedure. Thus,
regardl ess of whether the incunbent's position nmay be deened secretarial
under the parties' past practice, the District's evidence as to an
alleged lack of a comunity of interest between this position and other
unit positions is largely irrelevant in this forum Thus, under
establ i shed Conm ssion precedent, the incunbent nust be placed in the
bargai ning unit.

Inits reply brief, the District posits further as foll ows:

The Union errs in asserting that there was a "stipul ated el ection”
at the tine of the unit creation in 1981. Rather, the parties agreenent
to exclude secretaries resulted in voluntary recognition wthout any
el ection then or since. Further, Union speculation as to the reason for
such exclusion is w thout any evidence in the record.

The Union also errs in its statement of the issue. The issue is
not, as the Union asserts, whether the placenent of the disputed position
into the clerical and instructional aide unit is repugnant to MERA
rather, the issue is whether to correct the District's erroneous
pl acenent of the secretary into a wunit which expressly excludes
secretaries. That is, should the clear, undisputed bargaining history
and vol untary recog-nition agreenents be disregarded due to an error by a
new di strict adm nistrator?

Moreover, the Union's argunent agai nst Commi ssion involverent, not
broached at all until the Union's brief, is yet another attenpt to avert
attention fromits expansive reach.

The Union further clouds the issue by asserting that the enploye
was within the unit for alnost a year without the issue of unit status

bei ng raised. In fact, the record establishes that the m stake was
di scovered in the spring of 1989, at which tine the District attenpted to
remedy the situation. It was only Union stonewalling which dragged this

controversy out this |ong.

Whi | e no apparent Conmi ssion precedent is totally on point with the
circunstances here, no known precedent poses any significant hurdle to
Conmi ssion jurisdiction and resol ution. Conmi ssion case |aw shows that
the Conm ssion does not discourage utilization of wunit clarification
proceedings to resolve simlar disputes. See, MIwaukee Board of School
Directors, Dec. No. 25143 (WERC, 2/88); Cty of Geen Bay, Dec. No. 12682

(VEERC, 5774).

The Conmi ssion has al so shown an aversion of negating the scope of
voluntary recognition agreenents. See, District Council 48, AFSCME,
AFL-C O Dec. No. 13134-A (MERC, 1/76).

Rat her than seeking alteration of the unit, the District seeks
Conmi ssion assistance in preserving the integrity of a |ong-standing
recogni ti on agreenent. That the agreement could presumably be enforced
through arbitration should not negate concern for the integrity of the
initial 1981 stipulation.

While this controversy is not essentially a contractual problem
arbitrati on may indeed be available. However, the Union neither explains
how arbitration is a better course than WERC resol uti on, nor explai ns why
the Conmi ssion should encourage the District to create a contractual
di spute through a unilateral action (correcting the m staken placenent of
the secretarial position within the unit) adverse to the Union.
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The Union raises further false issues as well. Community of
interest between secretaries and unit clericals is irrelevant, in that
the District has not argued that secretaries could not be part of the
unit, only that they are not. Al so irrelevant, at |east unless and until
a separate secretarial unit is sought, is the statutory anti-
fragnment ati on nmandat e.

Finally, the District reaffirns that the exclusion of the subject

position is premsed on duties and responsibilities, not on status. It
is nonsense for the Union to argue that the real issue is the status of
the EEE.N. D rector. Rather, the record establishes that the E E N
Director is an adnministrator; t hat district adm ni strators have

responsibilities different from those of teachers and counselors; that
admnistrators have legitimte expectations for their secretaries, which
positions have existed at |least since 1981; and that the disputed
position is indeed secretarial, but erroneously placed in a unit which
excl udes secretaries.

The Union brief has been an attenmpt to divert attention from the
Union's true agenda, nanely to seize upon the District's mstake,
abrogate its prior agreenment and thereby acconplish a unit expansion. As
Conmi ssion case |aw does not sanction that agenda, and to preserve | abor
peace and the integrity of voluntary agreements, the Comm ssion should
grant the unit clarification as sought by the District.

Inits reply brief, the Association further posits as foll ows:

The District fails to acknow edge that the record denpnstrates a
virtual simlarity in job function between M. Pope and Union President
Janet Biessman, in addition to the significant simlarity in functions
between M. Pope's post and that M. Dickinson. Cearly, certain
bargai ning unit enployes who were hired as clericals have assuned hi gher
level clerical skills which cannot be differentiated from those utilized
by Ms. Pope or other purported secretaries. Gven the tremendous changes
in the technol ogy which such personnel use, it is highly likely that any
| egal distinction reached in July, 1981 between secretarial and clerical
skills is as outnbded as the technol ogy used by so-called secretaries at
that tinme.

The only true difference here is the highly artificial distinction
bet ween clericals who work for bargaining unit enployes and clericals who
work for rmanagenent. Certainly, wunder the existing structure, the
subj ect position would be placed outside the bargaining unit. An issue
in this case, therefore, is whether this highly esoteric distinction is
sufficient for the Conmssion to renobve the subject position from the
bargai ning unit and make her a non-bargai ni ng enpl oye.

The Enpl oyer would have this be viewed as an instance of the Union
attenpting to regain a secretarial position froma voluntarily-recognized
unit which excludes secretaries. The Commi ssion, however, should
consider this an instance of the Enployer inproperly attenpting to use a
unit clarification proceeding to reclaim a position placed in the unit
due to a voluntary, thoughtful decision by the District. The District's
bel ated contention that such placenent was in error can not alter the
basic fact that the Enployer is attenpting to renove a position currently
within the unit.

Certainly, had the situation been reversed and a unit position been
wongfully kept outside the unit -- with the full know edge and assent of
the Union for alnmost an entire school year -- the Commi ssion would
probably reject any Union attenpt to recoup the position through a unit
clarification proceeding based solely on the scope and intent of the
voluntary recognition clause. Al the Union asks is for Enployers
seeking unit clarifications to be treated the sane as Unions.

On policy grounds, it is preferable to litigate representational
i ssues through unit clarification proceedings rather than arbitrations.

The Union does not oppose Commission jurisdiction here, if such
jurisdiction is based on Commission plans to clarify its precedents and
expand the scope of wunit clarification procedures. However, the union

does object to any Conm ssion action which enpowers the Enployer to use
unit clarifications both as a sword to rectify its own mstakes as well
as a shield to prevent Unions from doing the same.
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I f the Commi ssion accepts jurisdiction, the position should remain
in the bargaining wunit. Bargaining history, standing alone, is
i nsufficient grounds to justify exclusion. There is sinply no Conmi ssion
precedent to justify the exclusion of one menber of a small group of non-
confidential secretaries froma nodestly-sized overall clerical unit.

DI SCUSSI ON

As both parties have correctly argued at differing points in this
proceeding, nothing in the Minicipal Enploynment Relations Act prevents parties
from voluntarily defining the scope of a bargaining unit and thereby agreeing
to the inclusion and exclusion of certain positions. Here, the parties entered
into such an agreenent in 1981 when they voluntarily defined their bargaining
unit in pertinent part as:

Al full-time and regular part-tine clerical and
instructional aides including noon hour supervisors
enpl oyed by the Edgerton Conmunity Schools, excluding
secretaries . .

In this unit clarification proceeding the District is not seeking to
alter the 1981 unit agreenent which the parties' have thereafter renewed in
their bargaining agreenents. 3/ |Instead, the District asks that we apply the
1981 agreenent to the position in dispute. If we were to do so, we would be
interpreting the parties contractual agreement in the context of the factua
record, essentially the function which a grievance arbitration could fulfill
The Association questions whether it is appropriate for us to perform this
function in the context of a unit clarification proceeding and cites a portion
of our decision in MIwaukee School s wherein we stated:

3/ The Conmi ssion has held that where the parties have agreed to include or
exclude certain positions from a collective bargaining unit, it wl
honor that agreenent and will not allow a party to the agreement to

pursue alteration of the bargaining unit's scope through a wunit
clarification petition unless:

1. The position(s) in dispute did not exist at the tinme of the
agreenent; or

2. The position(s) in dispute were voluntarily included or
excluded from the wunit because the parties
agreed that the position(s) were or were not
supervi sory, confidential, manageri al or
executive (the so-cal |l ed "statutory
exenptions"); or

3. The position(s) in dispute have been inpacted by changed
circunstances which nmaterially affect their unit
status; or

4. The existing unit is repugnant to the Act.

Cty of Sheboygan, Dec. No. 7378-A (WERC, 5/89); See generally Gty of
Cudahy, Dec. No. 12997 (VERC, 9/74); M I|waukee Board of School Directors,

Dec. No. 16405-C (WERC, 1/76); West Allis - Wst MIwaukee Schools, Dec.
No. 16405 (WERC, 1/89).

If the District were seeking to alter the 1981 agreenent, it could not
obtain a ruling on the nerits of its request because none of the four
exceptions noted above are applicable. Al though the position of
Secretary to the EE N Director did not exist at the time the parties
first agreed on the scope of their unit in 1981 and although, at the tine
of hearing, the parties had not yet renewed that agreenment by bargaining
a successor to the 1986-88 contract, exception 1 to the Sheboygan policy
guoted in the text is nonetheless not applicable. Wiere, as here, the
parties use generic terms such as "secretaries" and "clerical and
instructional aides" in their wunit agreenent, the wunit status of
positions thereafter created which fall within such generic categories is
determined by the parties' wunit agreement and not de novo by the
Conmi ssion. Such new positions are not "positions which did not exist at
the tine of the unit agreenment” within the neaning of exception 1 of the
Sheboygan policy. Put another way, we regard the term "position(s) in
dispute™ as synonynobus wth the term "classification in which the
position(s) in dispute fits" for the purposes of applying the exception
wi thin which the forner term appears.

None of the other three exceptions are present because: the exclusion of
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. . . the Commission does not generally find it
appropriate to preenpt the field regarding the
interpretation of a contract, or contracts, granting
voluntary recognition, wunless statutory issues are
present ed.

As the M| waukee Schools quote indicates, we do not "preenpt the field"
when disputes arise between parties as to how their unit agreenment should be
applied to a disputed position. Such disputes can be resolved through the
grievance arbitration process and the Conmmission will honor the result reached
unl ess said result contravenes the |aw the Conmi ssion admi nisters. 4/ However,
while we do not "preenpt the field", we are an available forum for resolution
of disputes as to the neaning and application of voluntary agreenents regardi ng
the scope of a bargaining unit. By naking ourselves available for such dispute
resolution, we advance the interests of |abor peace which we are statutorily
obligated to pursue and also provide the parties with a decision making body
whi ch possesses both expertise as to nmatters of contract interpretation and
famliarity with issues of unit placenment. Thus, we proceed to a consideration
of the merits of dispute. 5/

Wiile the record establishes that the distinctions between the duties and
responsibilities of "clerical and instructional aides" and "secretaries" have
| essened since 1981, even the Association acknow edges that the unit agreenent
continues to represent a binding agreement between the parties that
"secretaries" (whose work schedule generally conforms to that of the
adm nistrators for whomthey work) are excluded fromthe unit and "clerical and
i nstructional aides" (whose work schedule generally conforns to the school day
and year) are included therein. Thus, although the Association argues that the
E.E.N. Secretary has a job function which is virtually the same as that of a
unit enploye, the Association acknow edges that application of the parties'
1981 unit agreenent to the E E. N Secretary would produce her exclusion from
the unit.

However, the Association argues that because the District initially
pl aced the position in the unit, said placenment should be honored despite the
result which the 1981 agreenent woul d ot herw se produce.

The parties herein were and are free to agree upon exceptions to their
general exclusion of "secretaries" from the unit. If the facts in this case
were sufficient to establish such an agreenent, the Association would prevail.
However, the record establishes the District's placenent of the Secretary to
the EE N Drector in the unit was not the result of an agreenent to that
effect with the Association but rather was based upon a unilateral mstake by
the District. The record further establishes that when the District discovered
its mistake, it took reasonably pronpt measures to advise the Association of
its position and to then file the instant petition. Under such circunstances,
we are satisfied that no agreenent existed between the parties to make the
E.E.N. Secretary an exception to the general exclusion of "secretaries" from
the unit. Thus, we conclude that it is the general exclusion agreenent which
governs this dispute and, as noted earlier, that under said agreenent, the
Secretary in question is appropriately excluded fromthe unit.

the "secretaries" was not based upon the absence of nunicipal enploye
status; there has been no change which <could nmaterially affect
"secretaries" unit status; and their exclusion is not repugnant to the

Act .
4/ Madi son Metropolitan School District, Dec. No. 6746-G (WERC, 12/89);
Stoughton Joint School District, Dec. No. 15995 (WERC, 12/77). For

i nstance, the Conmmission noted in Stoughton that it would contravene the
law to interpret an agreenent in such a way as to include supervisors in
t he same bargai ning unit as enpl oyes.

5/ W note that for grievance arbitration to have been an available forum
here it appears the District would been required to renove the position
fromthe unit and then await an Association grievance. To require such
action when a unit clarification forumis avail able would be inconsistent
wi th | abor peace.
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Dat ed at Madi son, Wsconsin this 25th day of My, 1990.
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