STATE OF WISCONSIN

BUYORE THE WISCONSIN EMPLOYMENT RELATIONS COMMISSION
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In the !Matter of the Petition of :

a0 ea

WISCONSIN CUUNCIL 40, AMERICAN

FEDERATION OF STATE, COUNTY AND : Case I
MUNICIPAL EMPLOYEES, AFL-CIO : No. 27948 ME-2001

: Decision No. 18972
Involvinyg Certain Mmmployes of :

VILLAGE OF WILLIALMS BAY
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Appearances:

Mr, Robert il. Chybowski, District kepresentative, {/isconsin
Council 40, American Federation of State, County and Muni-
cipal Employees, AFL-CIO, 30203 Poplar Drive, Burlington,
wisconsin 53105, appearing on behalf of the Union.

Wickhen, Consigny, Andrews and Hemming, S.C., Attorneys at Law,
by mr., Richard K. Grant, 303 tast Court Street, P. 0. Box
1449, Janesville, Wisconsin 53547, appearing on behalf of tae
Villayc.

¥INDINGS OF FACT, CONCLUSIOJS

OF LAW AND DIRECTION OF BLECTION

ylisconsin Council 40, Awerican Federation of State, County anu
liunicipal nuployees, AFL~CIO having on liay 4, 1981 filed a petition
requesting the Jisconsin kmploywent Relations Commission to conauct
an election among employes of the Village of Williams Day employeu in
the Streets, Parks, Sewerage and Water Departments, and a aearing on
said petition having been conducted at williams Bay, wWisconsin, on
July 16, 1981, by vehnis P. McGilligan, wxaminer; and a transcript
navinyg been prepareu and tihe parties having completed their oriefing
schedule on August 19, 1981; and the Commission, having considerea the
evidence and briefs of the parties, and being fully advisea in the
prendses, makes ana issues the following

FINDINGS OF FACT

1. “hat isconsin Council 40, aAmerican Feaeration of State,
County and liunicipal ismployees, AFL-CIO, hereinafter referred to as
the Union, is a labor organization with its offices at 30203 Poplar
brive, burlington, Wisconsin.

2. That Village of Williams Bay, hereinafter referred to as the
Village, is a nmunicipal employer with its offices at the Village iuall,
P. O. Box 580, Williams Bay, Wisconsin.

3. That in its petition initiating the instant proceeding the
Union seeks an election among the following employes of the Village
to determine whether said ewployes desire to be represented by the
Union for the purposes of collective bargaining:

All employees of the Village of Williams Bay in tane
Streets and Parks Department, the Sewerage Depart-
nent and the Vater Department, excluding supervisors.

4. That in the aforesaid Departments the Villaye employs eignteen
enployes, nine of whowm are regular seasonal or part-time employes; that
during the course of the hearing herein the parties agreed that Police
pepartment employes are not to be included in any bargaining unit
determined by the Comnmission to be appropriate herein; that the parties
also ayreed that two iwmaintenance employes of the Village, who are emn~
ployed on a casual basis are excluded from said unit; that the parties
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further stipulateu that the seasonal and part-tiwme employes are included
in the unit; that, however, contrary to the position of the Union, the
Village contends that there should be two collective bargaining units,
one consisting of the Streets and Parks Department, and the other con-
sisting of ilater and Sewer Departments; and that, in addition, also
contrary to the Union's position, the Village maintains that the posi-
tions of Ssuperintendent of Streets and Parks, Superintendent of the
Water Department and Superintendent of the Sewer Department should be
excluded from any unit based on their supervisory and managerial duties.

5. that the employes in the Streets and Parks bepartment, and
tihhe ljater and Sewer bepartments, perform basically "blue collar”
tasks including, but not limited to, maintenance and construction,
cleanup, equipment repair, operation of vehicles and other machinery,
seasonal work such as the cutting of weeds at the lakefront and snow
renoval and responding to citizen complaints; that Water Departinent
and Sewer Department employes occasionally help out with work in the
Streets and Parks Departinent and vice versa; that there is some sharing
of equipment ana vehicles between said departments; that employes in
said departments wear similar uniforms,; and that ewployes in saiaq
departments puncih a time clock and receive time and one-half for over-
tina.

6. That Ken dendza occupies the position of Superintenuent of
Streets and Parks Department; that in said capacity Wendza has near
exclusive authority and responsibility for directing ana assigning
the work force and exercises that responsibility daily; that Nendza
personally hired the only ewmploye added during his tenure; that Nendza
responds to employe yrievances and complaints; that Mendza has aisci-
rlined employes, including suspending an employe in the Streets daivision
for two weeks; that iWendza has the authority to effectively recoimmmena
discharge of employes, and in said regard issued an employe in the
Parks uivision a two-week notice that if the involved employe continued
to show up late for work over said period of time he would be terminated;
that Wendza is compensated at $13,000.00 per year, as opposed to
$11,500.00 paid to the full-time street employes and $10,400.00 to tie
newly-nired parks full-tiwe ewmploye; that the higher payment is for
llendza's supervisory duties as opposed to a higher skill level; that
dendza prepares the budget for the aforesaid department and his recom-
mendations regarding same are generally followed by the Village Trustees;
that Wendza institutes new programs, projects and work metnods for hLis
departinent; and that lendza determines monetary expenditures except
for the very largest of expenditures for items sucn as trucks.

7. That John Okell occupies the position of Superintendent
of the Water Department; that in said capacity Okell has thec sole
authority to direct and assign the work force and engages in these
activities repeatedly on a day-to-day basis; that Okell effectively
recomaended the hiring of a person for the one position filled during
his tenure as Superintendent; that Okell responds to employe grievances
and complaints; that Okell has dlsc1pllned employes, including suspendlna
employes on at least two occasions, giving them one-day suspensions;
that Okell has the authorlty to effectively recommend the discharge of
employes; that Okell is paid $13,000.00 annually, as compared to
$10,300.00 paid to the two employes in said Department; and this
difference in pay is oased on his supervision of the department; that
vkell is respon51ble for developing a budget for the first time for nis
department and submitting it to the Village; that Okell has estavlished
work rules; and that Okell determines wnat supplies or equipment neea
pe purchased or replaced, and is responsible for the services proviueu
py the Water Departnent.

8. that Dan iMullis occupies the position of Superintendent of
tne Sewer Department; that in said capacity Mullis directs and dSSlqﬂa
the work force on a daily basis; that Mullis has interviewed and nireu
enployes entirely on his own, as well as effectively recoumsnaed sawue;
that 1wllis has disciplined employes on at least three occasions for
reportingy toc work late, going to lunch too early, and not doing a jou
properly; that ullis suspended at least one employe for three days
with no pay; that .ullis has effectively reco.mended tne aischarge of
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tanree enployes; that wmullis is paid a salary of $14,000.00 basec, in
material part, on his supervisory duties coupareda to the salary of
€£10,300.00 paic the other employe in his department; that liullis
personally makes decisions in purchasing unless it involves large suis
of money; that Mullis solely determines tihe policies for the personnel
in ais uepartwment and tiaat ilullis is responsible forxr the operation of
inis uepartient and iwplementing any standards or programs mandated by
he DUR or the Vvillage.

Upcn the basis of the above ana foregoingy Findings of ract, the
Commission makes and issues tne following

CONCLUSIONS OF LAW

1. That the establishiient of two collective bargaining units,
one consisting of the Streets and Parks Department and the other con-
sisting of the i{later and Sewer Departments, would constitute an undue
fragmentation of bargaining units consisting of “blue collar" personnel
in the employ of the village of Williams pay, within the meaning of
Sec¢., 111.70(4) (d)2.a. of the Municipal Ewployment Relations Act, and
that therefore all regular full-time, regular part-time and regular
seasonal employes of the Village of Williawms Bay, employed in the
3treets and Parks Department, and in the Water and Sewer Departiments,
excluding managerial, supervisory and confidential personnel, consti-
tute an appropriate collective bargaining unit within the meaning of
the statutory provision noted above.

2. That the incumbents of the positions of Superintendent of
the Streets and Parks Departaent, Superintendent of the Water Depart-
ment and Superintendent of Sewer Department, are supervisors within
the meaning of Section 111.70(1) (o)1, of the Hunicipal kmployment
Relations Act, and therefore the occupants of such positions are

excluued from the appropriate collective bargaining unit set forth
above.

Upon the basis of tne above and foregoing Findings of Fact and
Conclusions of Law, the Commission makes and issues the following

DIRECTION OF ELECTION

That an election by secret ballot be conducted under the direction
of the Wisconsin Employment Relations Commission within thirty (30)
days from the date of this directive among all regular full-time and
regular part-time employes, as well as regular seasonal employes in the
ewqploy of the Village of wWilliams Bay employed in the Streets and Parks
bepartment and the Water and Sewer Departments, but excluding mana-
gerial, supervisory and confidential personnel, who were employed on
Septenwer 18 , 1981, except such employes as may prior to the election
quit their employment or be discharged for cause, for the purpose
of deterwining whetiier a majority of such employes voting desire to
be represented for the purposes of collective bargaining by wWisconsin
Council 40, aAmerican Federation of State, County and municipal laployees,
AFL-CIO, on matters relating to wages, hours and working conditions.

Given under our hands and seal at the
City of rladison, Wisconsin this 18th
day of September, 1981.

WISCONSIN DMPLOYMENT RELATIONS COMITLISSION

11, Chairman

e
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VILLAGE OF VILLIAMS BAY, I, Decision No. 18972

MENORANDUM ACCOMPANYING
FINDINGS OF FACT, CONCLUSIONS
OF T.AW AND DIRECTION OF ELECTION

In this proceeding the Village contends that there should be
two collective bargaining units, one consisting of the Streets and
Parks Department and the other consisting of thne Water and Sewer
Departments. The Village also contends that the three individuals
occupying the positions of Superintendent of Streets and Parks,
Superintendent of the wWater Department and Superintendent of the
Sewer Department are supervisory and managerial employes within the
nmeaning of [MERA and therefore should be excluded from the proposed

bargaining unit. The Union on the other hand takes the opposite
position.

Appropriate Bargaining Unit

Section 111.70(4) (d)2.a. provides in part as follows:

‘fhe commission shall determine the appropriate bargaining
unit . . . and shall whenever possible avoid fragmentation
by maintaining as few units as practicable in keeping with
the size of the total work force. In making such a deter-
mination, the commission may decide whether, in a parti-
cular case, the employes in the same or several departments,
divisions, institutions, crafts, professions or other
occupational groupings constitute a unit.

The following factors are taken into consideration by the Commis-
sion in the establishment of appropriate collective bargaining units: 1/

1. The duties and skills of employes in the unit sought as
compared with duties and skills of other employes.

2. The similarity of wages, hours and working conditions
of the employes in the unit sought as compared to wages,
hours and working conditions of other employes.

3. wWhether the employes in the unit sought have separate
or common supervision with all other employes.

4. Whether the employes in the unit sought have a common
work place with the employes in said declared unit or
whether they share the work place with other employes.

5. Wwhether tne unit sought will result in undue fragmen-
tation of bargaining units.

6. Bargaining history.

The Commission has, in the past, determined that an over all
“blue collar" unit is appropriate in village settings involving rela-
tively few employes, 2/ despite the somewhat imperfect grouping that
inevitably results. In the instant case the Union petitioned for

1/ See Kenosha Unified School District No. 1, (13431), 3/75; Hartford
Union digh school, (15745), 8/77; Madison Joint sSchool Dist. iWo. 8,
(I4814-3), 12/76; uLodi Joint School District wo. L, (l16667), 11/78.

2/ Village of Union Grove, (15599) 6/77.

_4- No. 18972

BYA



-

amployes in the aforesaid aepartments who perform basically "wlue
celiar s casks. In adulition employes from saiad departm@nts occasion -
: 1ly perforu work for eacn other as well as share equipwent ana tools.
i inally, the aforesaid employes wear the sawme uniforms ana snare wany
o tihe sane working conditions.

wi:sed upon the avove, and in order to avoid unuue fragymantation
ol pargaining units in the V1llage, 3/ we therefore conclude tnat
“blue collar” ciwloyes in the Streets and Purks vepartment, Hacex
uepartmcnt and Sawer prartNLnt constitute an appropriate collective
bargaining unit within the meaning of the ilmicipal suploynent kelations
:Ct.

the superintendents

3ection 111.70(1) (o)1l of the kunicipal Luployiment kelations ict

defines the tern “"supervisor" as follows:
“. . . Any inuividual wio has authority, in the interest

of tae wunicipal ewployer, to hire, transrer, suspend, Or
lay off, recall, promote, discharge, assign, reward or uisci-
pline other employes, or to adjust their grievances or to
effectively recommend such action if in connection witn the
foregoing the exercise of such is not of the merely routine
or clerical nature, but requires the use of independent
juagyement."”

The Commission, in determining whether the statutory criteria
are present in sufficient combination and degree in order to warrant
a conclusion that the position in question is supervisory, considers
the following factors:

L. The authority to recowmend effectively the hiring, promo-
tion, transfer, discipline, or discharge of employes,

2. The authority to direct and assign the work force,

3. The numwer of ewployes supervised, and the number of other
persons exercising greater, similar or lesser autnority of
tne same employes;

4, ‘he level of pay, including an evaluation of whetner tne
supervisor is paid for his skills or for his supervision
of employes;

5. whetiher the supervisor is primarily supervising an activity
or primarily supervising euwployes;

0. wWwhether the supervisor is a working supervisor or winether
ne spends a suostantial majority of his time supervising
employes;

7. '*he amount of independent judgment and discretion exerciseu

in the supervision of employes. 4/
'he Commission has held that it is not necessary that all of tue

above factors be present, but that if there is present a sufficient
combination of factors, it will find the employe to be a supervisor. 5/

b ma mad s srn o e — - - ————

3/ See Village of Pewaukee (Lepartient q£.Public works) , (L7771--:.)
) i/51. ' '

4/  City of Milwaukee (6960) 12/64; Eau Claire County (17488-a) 3/bl.

5/  kau Claire County, supra.
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wWwe would note that all three of the Superintenaents are essentially
totally responsible for scheduling ana assigning thne work in their
respective departments and establishing personnel policies for the
enployes under them. All three Superintendents receive a highexr level
of pay baseu on their supervisory authority. wsendza hired one full-tiwe
employe for nis department while Okell effectively recommendecd same.
#Mullis has hired employes entirely on nis own as well as effectively
recommended saia action. All three Superintendents have uisciplinea
employes, including issuing suspensions and all three people nave the
authority to effectively recommnend discharge, althougn only llullis inas
axercised same,

on the basis of the duties, responsipbilities and authority of
the incumbents in the Superintendent positions, as detailed in the
Findings of Fact, we are satisfiea that there are a sufficient number
of the nccessary factors present to conclude that said positions are
supervisory in nature, and therefore cannot be included in the unit.
naving arrived at this conclusion, we find it unnecessary to reach
the guestion of whether said employes should also be excluded frou
the bargaining unit based on their managerial responsibilities.

bated at Madison, isconsin this 18th aay of September, 1981.

WISCONSIJ ERPLOYLENT RELATIONS COMMISSION

-——

1¥rman Torosian, Commissioner
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