STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

In the Matter of the Petition of

WAUPUN CI TY EMPLOYEES, LOCAL 1112, Case 13
AFSCVE, AFL-Cl O : No. 47121 ME-559

Deci sion No. 19321-A
I nvol vi ng Certain Enpl oyes of

VWAUPUN SCHOOL DI STRI CT

Appear ances:
M. Mchael J. WIson, Staff Representative, Wsconsin Council 40,
AFSCME, AFL-CIQ 5 (dana Court, Madison, Wsconsin 53719-1169.
Davis & Kuelthau, S.C., Attorneys at Law, by M. Mark L. dson, 111 East
Ki | bourn Avenue, Suite 1400, M |waukee, Wsconsin 53202-3101.

FI NDI NGS OF FACT, CONCLUSI ON OF LAW
AND ORDER CLARI FYI NG BARGAI NING UNI T

Waupun City Enployees Union, Local 1112, AFSCME, AFL-CIQ having on
February 21, 1992 filed a petition requesting the Wsconsin Enploynent
Rel ations Conmission to clarify the existing bargaining units by determ ning
whet her the position of Purchasing-Receiving Cerk should be excluded from the
bargaining unit of clericals represented by Petitioner and included in the

bargai ning unit of custodians represented by Petitioner. Hearing was held in
Waupun, Wsconsin on June 15, 1992, A stenographic transcript was nade and
received on June 26, 1992. The parties conpleted their briefing schedule on

August 6, 1992. The Commission, being fully advised in the premnm ses, nakes and
i ssues the follow ng

FI NDI NGS OF FACT

1. The Waupun School District, herein the District, is a nmunicipal
enpl oyer and has its offices at 950 WIlcox Street, Waupun, W sconsin.

2. Waupun City Enployees, Local 1112, AFSCME, AFL-CIO herein the
Petitioner or Union, is a labor organization and has its offices at
N7242 W nnebago Drive, Fond du Lac, W sconsin.

3. The Petitioner has represented the District's custodial enployes
since 1968 in a separate bargaining unit. The recognition clause from the

parties' nost recent collective bargai ning agreenent is as foll ows:

The Board recognizes the Union as the exclusive bar-
gai ning agent for all regular custodial and mai ntenance
enpl oyees of Joint School District No. 1, Gty of
Waupun, excluding all other enployees and supervisors
of the Board as certified by the Wsconsin Enpl oynent
Rel ati ons Conmmission on July 31, 1968, pursuant to an
el ection conducted July 22, 1968.

4. In 1982, the District and the Union stipulated to a separate
bargaining unit conprised of non-supervisory, non-confidential clerical and
ai de enployes of the District. The position of Purchasing-Receiving Cerk, the
di sputed position in the instant case, was in existence at that tinme and by
agreement of the parties was included in the clerical/aide bargaining unit and



not the custodial unit. The Purchasi ng-Receiving Cerk position has remained

in the clerical/aide bargaining unit from 1982 to the present.

clause in the parties' mpbst recent agreenment is as foll ows:

5.
est abl i shed
time by the

The Board hereby recognizes the Union as the exclusive
bargai ning representative for all regular full-time and
regular part-time non-certified staff, including sec-
retaries, teacher aides, library aides, AV technician,
payroll clerk enployees and purchasing/receiving clerk
enpl oyees, as listed in Appendix "A', enployed by the
Joint School District No. 1, Cty of MWupun, but
excluding custodial enployees, the secretary to the
District Administrator, the secretary to the Business
Manager and all supervisory, nanagerial, confidential,
executive, food service and student enployees of the
Board as certified by the Wsconsin Enploynent
Rel ati ons Conmi ssion on February 23, 1982, pursuant to
an el ecti on conducted February 11, 1982.

The recognition

The job description for the Purchasi ng-Receiving derk position was
in Cctober of 1981. It has not been altered or anmended since that

District. The job description is as follows:

JOB DESCRI PTI ON

Title: Pur chasi ng- Recei ving O erk
Qualifications: 1) H gh School graduation incl ud-
ing courses in bookkeeping,
accounti ng, mat hematics  and
typi ng.
2) Two years of post-secondary

training and/or job experience
in purchasing and supply man-

agenent .

3) A valid driver's l|icense.

4) Ability to lift and transport
itens for delivery.

5) Such alternative to the above

qualifications as the Board
may find appropriate and
accept- able.

Reports to: Busi ness Manager

Job Goal : To assist in the admnistration of
the district's business affairs by
the pronpt and accurate handling of
al | pur chasi ng, st ocki ng and
delivering matters.

Responsi bilities: 1) Initiates contacts with
vendors relative to supply and
equi p- nent avai lability,
i nvoi ces, purchase orders and
contracts.

2) Purchases by competitive bid-
ding, informal quotations and
negotiation, items of supply
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3)

4)

5)
6)
7)

8)

9)

10)

11)

12)

Terns of Enpl oynent:

and equi prent necessary for
the operation of the schoo
dis-trict.

Pr epar es al | bi ddi ng
docurents, including notice to
bi dder s, instruction to

bi dders, specifi-cations and
form of proposal

Monitors all purchase requisi-
tions to deternine correctness
of information, price exten-
sions, code information, and
so on.

Types and nmils all purchase
orders.

Unpacks itens received and in-
spects for danage or defect.
Verifies accuracy of shipnent
by conpari ng itens with
information on invoice or
packing slip and purchase
order.

Stores items according to
estab- i shed procedur es,
mai ntai ning a neat and orderly
st or er oom

Delivers suppl i es and
equi prent to the requesting
bui | di ngs.

Takes physical count period-
ically of stock on hand and
mai ntai ns i nventory records
Serves as secondary typist to
t he busi ness nanager.

Cooperatively shares in the
office work load as requested
by the busi ness manager.

Twel ve nonth year
Salary to be established by
t he Board.

duties and

Eval uati on: Performance of this job wll
be eval uat ed annual | y in
accord-ance with provisions of
t he Adm ni strative Rul es
Regarding derical Enployees.

6. Over the last ten years, the following additiona
respon-sibilities have been perforned by the Purchasi ng- Receiving O erk:
1) Serve as Secretary to Building
& G ounds Supervi sor.
2) Responsi bl e for Asbest os
Recor d- keepi ng.
3) Maintain all Material Safety

Data Sheets, keeping them up-
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dated. Mist have know edge of
hazardous naterials and notify
custodi ans of such hazards.
Chemcals mnmust be |abeled and
i nventori ed.

4) Keep track of vehicle usage
and signing out of school
vehi cl es.

5) In charge of Best Lock Key

System and recor dkeepi ng.
Cut new keys when needed and
i ssue keys when request ed.

6) Mai ntain inventory records on
conputer.

7) Ordering of cust odi al
suppl i es.

8) Substitute transportation
driver. (Transport students
when driver is ill, etc.)

9) Run errands as deened

necessary by Business Manager
& Bui | di ng & G ounds
Super vi sor.

10) Assi st in asbest os
surveill ance.

11) Transport books, equipnent for
district. (It used to be that
I"d only deliver supplies for
the warehouse on a weekly
basi s. Now | transport itens
for just about anyone in the
district.)

12) Return unwanted or incorrect
itens for district.

The additional duties result in five to ten hours of tasks per week that
are different fromthose duties set forth in the job description.

7. During the school vyear, the Purchasing-Receiving Cderk spends
approximately half of her time at a desk in the Education Service Center along
with other clericals performing duties of a clerical nature relating to

pur chasi ng and receiving. She spends the other half of her tinme engaged in
war ehousi ng and/or pick-up and delivery activities. She wears blue jeans and a
T-shirt. During the sumer recess, she is enployed prinarily in the warehouse

for her entire work week engaging in inventory, purchase, supply, |oading and
unl oadi ng duti es.

Wen she is at her desk, she nmaintains the inventory, ordering and
purchasing records for the District. She types purchase orders, processes
requisition forms fromDistrict personnel, and handles the solicitation of bids
by the District. She also types occasional budget reports and rarely a letter
on |l etterhead for the Business Manager.

Wth respect to her warehouse and delivery duties, she nust physically
unl oad deliveries made to the warehouse and check their accuracy. She nust
physically lift, carry, load, and unload goods and supplies and transport them
from the warehouse to the individual schools. She operates a forklift in the
war ehouse. She operates a truck, a pick-up truck, Suburbans, and vans in her
delivery function and drives these vehicles to pick up or return itens directly
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from suppliers. She may also nove furniture, equipnment, books, etc., between
school s.

The Purchasing-Receiving derk is now responsi ble for ashestos surveil-
l ance, including crawling through tunnels to make inspections. She is respons-
ible for nmaintaining safety records and for distributing and instructing
custodi al enployes on the use of hazardous materials such as cleaners, soaps,
waxes, etc. On occasion she substitutes as a bus route driver, running a
preschool bus route on Mondays and Fridays. She is in charge of the District
lock and key system cutting keys for District personnel when necessary. She
works at a desk in the warehouse part of the tinme. She cones into contact with
the two nmmintenance enployes who also work out of the warehouse. The
Pur chasi ng- Receiving Cerk used to repair the copiers and typewiters but now
calls a repair person because of insufficient tine. Wth respect to her
supervi sion, she enjoys dual supervision fromboth the Business Manager and the
Supervisor of Buildings and G ounds. She has only performed work for the
Supervi sor of Buildings and Gounds since Septenber of 1991 and her work in
coordination with himis no nore than three hours per day.

8. The additional duties of the Purchasing-Receiving Oerk are not

sufficient to establish that there are changed circunstances which materially
affect the position's bargaining unit status.

On the basis of the above and foregoing Findings of Fact, the Conmi ssion
nmakes and i ssues the follow ng

CONCLUSI ON OF LAW

The position of Purchasing-Receiving erk remains appropriately included
in the secretarial and aide bargaining unit.

On the basis of the above and foregoing Findings of Fact and Concl usion
of Law, the Conmi ssion makes and issues the follow ng

ORDER CLARI FYI NG BARGAINING UNIT 1/

The position of Purchasing-Receiving OUerk be, and the sanme hereby is,
included in the secretarial and aide bargaining unit described in Finding of
Fact 4, represented by Waupun Gty Enpl oyes Local 112, AFSCVE, AFL-Cl O

G ven under our hands and seal at the Cty of
Madi son, Wsconsin this 20th day of OCctober,

1/ Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Comm ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the
or der,

Cont i nued
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1992.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITlia Strycker, Comm ssioner
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1/

Cont i nued

file a witten petition for rehearing which shall specify in detail the
grounds for the relief sought and supporting authorities. An agency nay
order a rehearing on its own nmotion within 20 days after service of a
final order. This subsection does not apply to s. 17.025(3)(e). No
agency is required to conduct nmore than one rehearing based on a petition
for rehearing filed under this subsection in any contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,

petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49

any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
deci sion, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

Cont i nued
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1/ Cont i nued

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

Not e: For purposes of the above-noted statutory time-limts, the date of
Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion;
and the service date of a judicial review petition is the date of actual
recei pt by the Court and placenent in the nmail to the Conmi ssion.
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VWAUPUN SCHOOL DI STRI CT

MEMORANDUM ACCOVPANYI NG FI NDI NGS
OF FACT, CONCLUSI ON OF LAW AND
CRDER CLARI FYI NG BARGAI NING UNI' T

BACKGROUND:

Petitioner is the exclusive bargaining representative for two separate
bargaining units of D strict enployes. It has represented custodial and
mai nt enance enpl oyes since 1968. In 1982, the Petitioner and District agreed

to the establishment of a second separate unit consisting of clerical and aide
enpl oyes. The disputed position of Purchasing-Receiving derk was included in
the clerical/aide unit at the tine of its inception.

POSI TI ONS CF THE PARTI ES:

Uni on

The Uni on contends that the Purchasing-Receiving derk should be accreted
to the custodial bargaining unit. It argues that the actual duties and job
responsibilities for the position have been changed since Cctober of 1981. The
changes have been nunerous, consisting of between five and ten hours of the 40
hour workweek, and significant. According to the Petitioner, these changes
justify a transfer of the position from the clerical to the custodial
bargai ning unit.

The Petitioner maintains that the work perforned by the Purchasing-
Receiving Clerk is nore simlar to the "blue collar" custodial enployes of the
District than to the "white collar" clericals. No other clerical enploye has
to be physically able to lift, carry, deliver and drive. Simlarity of the
work, hours and conditions of enploynent of the disputed position corresponds
nore closely to the custodial / mai nt enance enpl oyes than to the clerical s/aldes,
in the Petitioner's view The totality of the job assignments performed by the
Pur chasi ng-Receiving Cerk in light of the evolution of the job responsibil-
ities has resulted in the position evolving into principally a "blue collar”
j ob. The Petitioner requests the Commission to order inclusion of the
Pur chasi ng- Recei ving Cerk in the custodial bargaining unit.

District

The District enphasizes that the disputed position was stipulated by the
parties to be a part of the clerical wunit. At no time since the original
inclusion has the Petitioner ever argued or alleged that the Purchasing-
Recei ving O erk should be included within the custodial bargaining unit.

It stresses that the Purchasing-Receiving Cerk is supervised by the

Busi ness Manager, who does not supervise custodial enployes. The District
notes that alnost none of the duties and responsibilities of the Purchasing-
Receiving Cerk are perfornmed by other custodial enployes. The District

contends that the primary work |ocation of the Purchasing-Receiving Qerk is in
t he Education Service Center along side other clerical enployes.

The District argues that the supplenental |list of "changes and/or
additions" to the Purchasing-Receiving derk's job description was not adjusted
or recognized by the District and is |little nore than unsubstantiated
conclusions on the part of the current occupant. Assuming arguendo that said
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changes have in fact been nade, alnobst none of the changes or additions,
according to the District, represent work which has ever been perfornmed by
enpl oyes in the custodial /mai ntenance unit.

Stressing that there have been no differences in duties sufficient to
constitute a changed circunstance which nmaterially affects the unit status of
the enploye performng the duties, the District asks the Conmission to reject
the Union's request for accretion of the position into the custodial unit. It
avers that the Petitioner has failed to present substantial evidence that a
substantial difference between the job duties of the current versus the
previously existing position exists. Pointing out that in the instant case
there has been no change in position, title or job duties, it clains that the
current position is virtually the sane position to which the parties stipul ated
inclusion in the clerical unit in 1982 and officially has renai ned unchanged.

The District argues that the Purchasing-Receiving derk position has no
"community of interest wth the enployes of the custodial/maintenance
bargaining unit." In this regard, the District also distinguishes requisite
educational requirements alleging that the job descriptions for custodi ans does
not require as a job qualification, a high school diploma or two years of post-
secondary training which are requisites for the Purchasi ng-Receiving O erk.

Wth respect to supervision, the District avers that comon supervision
between the Purchasing-Receiving Cerk and custodial/nmaintenance enployes is
non- exi st ent . Nor is there, it asserts, a comon workplace. There is no
simlarity in wages, hours and working conditions since the salaries of the
cust odi al / mai nt enance enpl oyes are set forth in one agreenent and the wages of
the Purchasing-Receiving Cerk are set forth in the collective bargaining
agreenment pertaining to clericals and ai des.

Bargai ning history, under the District's theory, also nitigates against
severing the disputed position fromthe clerical/aide unit and accreting it to
t he cust odi al / mai nt enance unit.

In conclusion, the District submits that the petition for unit clarifi-
cation nmust be dismssed as being w thout nerit.

DI SCUSSI ON:

Because the parties voluntarily agreed to include the Purchasing-
Receiving Cerk in the secretarial and aide unit, the Commssion will not alter
the conposition of a bargaining unit agreed upon by the parties by renoving the
position over the objection of the District unless:

1. The position(s) in dispute did not exist at the
time of the agreement; or

2. The position(s) in dispute were voluntarily
i ncluded or excluded from the unit because the
parties agreed that the position(s) were or were
not supervisory, confidential etc. or

3. The position(s) in dispute have been inpacted by
changed circunstances which materially affect
their unit status; or

4. The existing unit is repugnant to the Act. 2/

2/ Fau daire School District, Dec. No. 17124-A (VWERC, 4/90); Manitowoc
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The Petitioner maintains that there has been a substantial change in
duties and responsibilities resulting in changed circunstances which materially

affect the position's bargaining unit status. In reviewing the duties and
responsibilities, the Conm ssion places greater weight on the actual duties and
responsibilities of the position in question than on duties and

responsibilities nerely enunerated in the job description. 3/ The Conmi ssion
accepts the unrebutted testinmony of the current occupant of the position along
with that of her two supervisors which establishes that five to ten hours of
the 40 hour week have been changed with the addition of duties set forth in
Fi ndi ng of Fact 6.

It is evident from the record that the duties and responsibilities set
forth in the Cctober 29, 1981 job description conprise a mxture of both
clerical and custodial /warehouse functions. At the inception of the clerical
and aide unit in 1982, the parties voluntarily placed the position in the
clerical and aide unit despite the custodial functions inherent in the position

at that tine and the existence of the custodial/mintenance unit. As the
District notes, there were no previous attenpts to transfer this position from
the secretarial/aide to the custodial/nmaintenance units until recent events

resulting in the filing of the instant petition.

The crux of the Petitioner's argunent is that, wth the additional
responsibilities and duties, which are in its view substantial, the position or
the totality of the job assignhnents have crossed a line or threshold such that
the position has evolved into a "blue collar" job prinmarily custodial in
nat ur e.

There are two problenms with this argunment. The first involves the mx of
new y-assi gned responsibilities. A review of Finding of Fact 6 establishes
that the new or additional duties are of virtually the same nmix as those
delineated in the original job description. Sone are clerical in nature while
others are nore custodial/warehousing in nature. Because the additional duties
in essence do not significantly deviate from those previously assigned, there
is no reason to conclude that some "major" threshold has been crossed, as the
Uni on ar gues.

The second difficulty involves the anount of change involved in the
di sputed position. The incunbent testified that she still perforns all of the
duties enunerated in her formal job description. At nobst, by her own and her
supervisor's highest estimtes, 25% of her job duties have changed and the
repl acenent duties are still about half-clerical in nature.

G ven the foregoing, we are unconvinced that there have been sufficient
changed circunstances which have materially affected the unit status of the

County, Dec. No. 7116-C (WERC, 11/91); and Cty of Sheboygan, Dec.
No. 7378-A (WERC, 5/89).

3/ Mani t owoc County, Dec. No. 7116-A (WERC, 4/88); see also Gty of Cudahy,
Dec. No. 26680, at p. 12 (WERC, 11/90).
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position in dispute. 4/ Accordingly, we deny the Petitioner's request that the
position of Purchasing-Receiving Gerk is placed in the custodial/mnmaintenance
unit and order said position to remain in the clerical and ai de bargaining unit
represented by Petitioner.

Dat ed at Madi son, Wsconsin this 20th day of Cctober, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
WIilia Strycker, Comm ssioner

4/ See Eau Caire School District, supra. at p. 9.
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