STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

In the Matter of the Petition of

ASSQOCI ATI ON OF LAW ENFORCEMENT :
ALLI ED SERVI CES PERSONNEL, : Case 216
LOCAL 218, I UPA, AFL-CIO : No. 47351 Me-576
: Deci sion No. 19749-D
I nvol vi ng Certain Enpl oyes of

CTY OF M LWAUKEE ( POLI CE DEPARTMENT)

Appear ances:
Schnei dman, Myers, Dowling & Blumenfeld, P.Q Box 442, MI|waukee, W
53201- 0442, by M. Jeffrey P. Sweetl and, appearing on behalf of the

ALEASP.

Grant Langley, Esq., Mlwaukee Gty Attorney, Gty Hall, Room 800,
200 East Wlls Street, MIlwaukee, W 53202, by M. Thonas Goel dner,
Assi st ant City Attorney, appearing on behalf of the Gty of MIwaukee.

Adel man, Adel man & Murray, S.C., 1840 North Farwel|l Avenue, Suite 403,
M | waukee, W 53202, by M. Kenneth J. Murray and Ms. Laurie A
Eggert, appearing on behalf of the MITwaukee Police Associ ati on.

FI NDI NGS OF FACT, CONCLUSI ONS CF LAW
AND ORDER CLARI FYI NG BARGAI NI NG UNI T

The Association of Law Enforcenent Al lied Services Personnel (hereinafter
referred to as either ALEASP or the Petitioner) having, on April 22, 1992,
filed with the Wsconsin Enploynent Relations Comm ssion (hereinafter referred
to as either the WERC or the Conmission) a petition requesting that the
Conmi ssion clarify an existing bargaining unit represented by the Petitioner of
enployes in the enploy of the Cty of MIwaukee Police Departnent (hereinafter
referred to as the Gty), by adding to that wunit enployes in the new
classification of Police Support Specialists; and the MIwaukee Police
Associ ation (hereinafter referred to as either MPA or the Intervenor) having
noved to intervene in the proceeding; and the parties having engaged in a
number of pre-hearing conferences with respect to the petition; and the
Conmi ssion having designated Daniel N elsen, an Examiner on its staff, to
conduct a hearing on the petition; and a hearing having been scheduled for
Novenber 9th and 16th, 1992; and the hearings having been postponed due to the
unavailability of the Intervenor; and a hearing having been conducted on the
petition on January 7 and 21, 1993, whereupon the parties were given full
opportunity to present such testinony, exhibits, stipulations and other
evidence as was relevant to the dispute; and the parties having subnmitted
post-hearing briefs, which were exchanged after several nmutually agreed
extensions on July 21, 1993; and the Conmission being fully advised in the
prem ses, nakes and issues the follow ng Findings of Fact, Conclusions of Law
and Order darifying Bargaining Unit.

FI NDI NGS OF FACT

1. The City of MIwaukee, hereinafter referred to as either the Gty or
the Enployer, is a nunicipal enployer and has its offices at Cty Hall,
200 East Wells Street, MI|waukee, W 53202.

2. The Association of Law Enf or cenent Allied Services Personnel
Local #218, |IUPA, AFL-CI QO hereinafter referred to as either the Petitioner or
ALEASP, is a labor organization and has its offices at 7709 Wst Beloit Road,
Suite 206, West Allis, W 53219.



. The M | waukee Police Association, Local #21, | UPA, AFL-Cl O,
hereinafter referred to as either the Intervenor or MA, is a |abor
organi zation and has its offices at 1840 North Farwell Avenue, Suite 400,
M [ waukee, W 53202.

4. On January 25, 1983, the Wsconsin Enploynent Relations Conmi ssion
certified ALEASP as the exclusive bargaining representative of enployes in a
col l ective bargai ning unit described as:

Al regular full-tine and regular part-tine enployees
enployed in the Police Departnent of the Gty of MIwaukee,
excluding law enforcement personnel wth the power of
arrest, Police Aides, Heating and Ventilating Mechanics,
Mai nt enance Mechanics, Custodial Wrkers, professional,
craft, confidential, nanagerial and supervisory enployes.
(Dec. No. 19749-B).

The coll ective bargai ning agreenent between the Cty and ALEASP for the years
1991-1992 contains a recognition clause as foll ows:

ARTI CLE 2

RECOGNI TI ON

1. Except as provided for in subsection 2 of this
Article, below, the City recognizes the Association as the
excl usi ve bar gai ni ng agent , for t he pur poses of

establ i shing wages, hours, and conditions of enploynent,
for all regular full-tine and regular part-time enployees
enployed in the Police Department in the followng
classifications:

1

Cerk IV
G erk Stenographer |
Cl erk Stenographer 11
Il
I

C erk Stenographer
Cl erk Stenographer
Cerk Typist |

Clerk Typist Il
Cerk Typist |11
Comput er Operator |
Comput er Operator |1
District Station derk
Lead OFfset Press Qperator
Key Entry Operator |

Key Entry Operator 11
Par ki ng Checker

Stores Cerk |

Stores Clerk 11

Pol i ce Tel ecommuni cat or
Messenger

O fset Press Operator |

2. In accordance with the Wsconsin Enpl oyment Rel ations
Conmi ssion  (VEERC), certification of the Association
bargaining unit dated January 25, 1983, |aw enforcenent

personnel having the power of arrest, Police A des, Heating
and Ventilating Mechani cs, M ntenance Mechanics, Custodial

Workers, Professional, Craft, confidential, managerial and
supervi sory enployees are excluded from the Association
bargaining unit. The follow ng positions are excluded from
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the bargaining wunit as confidential, manageri al or
supervisory enployes: [the listing of exclusions includes

clerical personnel in the Internal Affairs D vision,
various clerical positions, three Account Cerk positions,
the Accountant 11l positions, and the Printing and Stores

Supervi sor] .

5. In the event new positions not now covered by the
recognition provisions of this Agreenent are created by the
Cty through action of the Comon Council and said

positions would be enbraced within the bargaining unit,
provided the parties agree that the new position(s) should
be embraced wthin the bargaining unit, then the enpl oyees
appointed to such positions shall be deemed part of the
bargaining unit and they shall be represented by the
Associ ation and al so be covered by this Agreenent.

5. That the MPA is voluntarily recognized as the exclusive bargaining
representative of certain law enforcement enployes of the CGty's Police
Depart nent. The 1991-92 coll ective bargai ning agreenent between the City and
the MPA contains a recognition clause as foll ows:

ARTI CLE 2
RECOGNI TI ON
1. Except as provided for in subsection 2 (sic), below,

the Association is recognized as the exclusive bargaining
agent for enployees in the active service and in the
followi ng classifications:

Det ecti ve

Police Oficer

Pol i cewoman

Identification Technician

Chi ef Document Exam ner

Docunent Exam ner

Pol i ce Al arm Operat or

Pol i ce Matron

Cust odi an of Police Property and Stores
Assi stant Custodi an of Police Property and Stores
Narcotics Control O ficer

Pol i ce El ectronic Technician

Pol i ce Audi o-Vi sual speciali st

Court Liaison Oficer

Latent Print Exam ner

If an enpl oyee occupying one of the classifications |isted
above is placed on an authorized |eave of absence without
pay, the Association shall also be recognized as the
excl usive bargaining agent for that individual during the
period of such leave. Wiile on such |eave, the individual
shall not be covered by this Agreement and shall not be
entitled to any of its benefits except as specifically
provi ded herein.

2. The Association recognizes its responsibility to
cooperate with the Cty to assure maxinmm service at

-3
No. 19749-D



mnimum cost to the public consistent (sic) wth its
obligations to the enployees it represents.

4. In the event new positions not now covered by the
recognition provisions of this Agreenent are created by the
Cty through action of the Comon Council and said

positions would be enbraced within the bargaining unit,

provided the City and Association agree that the new
position(s) (sic) should be enbraced w thin the bargaining
unit, then the enpl oyees appointed to such positions shall

be deemed part of such bargaining unit and shall be
represented by the bargaining unit and they shall also be
covered by the Agreement between the Association and the

Cty.
6. The Cty operates a Police Departnent providing crine suppression,
investigation and related services to the people of MIwaukee. ALEASP

represents the enployes of the Departnent who do not have the legal authority
to detain persons on the basis of information and belief, comonly referred to
as "the power of arrest". MPA represents those enpl oyes who do have the power
of arrest.

7. Begi nning on or about March 6, 1993, the Gty began hiring retired
police officers and sergeants to fill the newy created position of Police
Services Specialist. The City created a job description for the positions,
descri bing the basic function of the job as foll ows:

Police Services Specialists will relieve full-duty sworn
officers engaged in indirect |aw enforcenment activities, at
| ocations throughout the Departnment, by performng the
duties associated with such activities. These positions
may be filled on a full-tinme or half-tine basis, sone of
the positions may be established on an internmttent basis.

The needs of the police service will determne the work
schedul e for each position.

The duties and responsibilities of the job were described as:
Note: Police Services Specialists will not be required to

performdirect |aw enforcenent activities characteristic of
full -duty officers.

A Under supervision, Police Services Specialists are
engaged in a variety of Police Departnent assignments
requiring specific knowl edge of police pol i ci es,

procedures, nethods and |aw enforcenent techniques.
Exanpl es  of work assignments for Police  Services
Specialists include, but are not limted to, the follow ng:

1. Applicant background checks.

2. Property inventory control duties.

3. ldentification D vision support duties.

There are other areas within the Departnment's organi zation
where Police Services Specialists my potentially be
assi gned. These include such assignnents as, the Qpen

Records Division, working with senior citizens and
perform ng support functions to crine prevention, and other
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rel ated comunity policing activities.

B. Specific job sunmaries, detailing duties and
responsibilities (and their percentage apportionnent), wll
be prepared by the Commanding Officer of each unit to which
Pol i ce Services Specialists are assigned.

Under "Qualifications Required" the job description specifies:

1. Current status as a service-retired Cty of MIwaukee
non-civilian Police Departnent menber.

2. Specific qualifications in terms of training,

experience and skills at a level of expertise sufficient to

al |l ow for

an optinmal match of the individual's qualifications to the

duties and responsibilities he/she will performin a Police

Servi ces Speci al i st assi gnnent.

8. The pay, benefits and enploynent terns for the Police Services

Specialists were unilaterally established by the Cty. They are simlar to
those of enployees in the ALEASP bargaining unit. Included in the "Pay,

Benefit and Enpl oynment Ternms Summary" for the position was the proviso that:

UNI ON REPRESENTATI ON: The Wsconsin Enpl oynent Rel ations
Conmi ssion, the State agency responsible for admnistration
of the Minicipal Enployee (sic) Relations Act, shall
determine the union representation status for Police
Servi ces Specialists.

9. As of Novenber 6, 1992, there were 24 persons enployed in the
classification of Police Services SpeC| alist, constituting 16.5 FTE positions.
Six enployees, representing 4.0 FTE, were assigned to the Background
Investigation Unit; one enployee (1.0 FTE) was assigned to the License
Investigation Unit; one enmploye (0.5 FTE) was assigned to the Juvenile
Division; five enployes (3.0 FTE) were assigned to the Vehicle Services
Section; six enployes (4.0 FTE) were assigned to Lock-Up and Court
Adm nistration; and five enployes (4.0 FTE) were assigned to the District
Stati ons. The job assignnents of these enployes were described by the
Departnent as foll ows:

DESCRI PTI ONS OF POLI CE SERVI CES SPECI ALI ST ASSI GNVENTS

Provi ded bel ow are descriptions of the duties of the Police
Services Specialists' assignments. The descriptions are
not neant to be all inclusive or limting in any way. The
Police Departnent reserves the right to change or nodify
the duties and responsibilities of these positions
consistent with the needs of the service.

PLACEMENTS:

Background I nvestigation Unit

DUTI ES: Interviewing personal references and current
nei ghbors of applicants and investigative follow up,
i ncludi ng obtaining police and court documents relating to
pri or crim nal I nci dents, obtaining other docunent s
pertaining to applicants being held by other police or
governnental agencies, and interviewing |aw enforcenent
of ficials concerning prior contacts with applicants.
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Lock-Up and Court Adnministration

Moverent Entry Operator

DUTIES: Responsible for naintaining accurate prisoner data
in the conputer's prisoner location file, reviewing all
detention and returnee forms to update prisoner novenent
location, maintaining the current nedical status of each
prisoner, conducting audits of County Intake Disposition
Sheets, responding to nunerous requests for prisoner
housing information via phone, citizen walkups and
departnent menbers, nonitoring prisoner identification by
the Identification Division, and notifying the Head Jail or
when a prisoner is eligible for rel ease.

Regi ster Operator

DUTI ES: Responsi ble for all cash transactions, prinarily
consisting of bails, deposits and inventories, preparing
the bail or deposit forms prior to validation, processing
per sonal recogni zance for the Departnent and other
agenci es, assisting citizens at the wi ndow, answering phone
inquiries, nmonitoring the closed circuit T.V., validating
parking receipts for officers returning from court, and
i nventoryi ng noney received fromofficers and detectives.

Property Control

DUTIES: Responsible for the retention and di sbursenent of
all prisoner property taken into custody and listed on the
Inmate Property Register; security of the Property Room
recei vi ng, i nspecti ng, filing, and recording innate
property; responding to nunerous citizen and departnent
nmenbers' requests for property retrieval; obtaining proper
aut hori zati on to rel ease property and verifying
identification of retrieving individual; and delivering
prisoner's property to the Sheriff's Departnent.

Li cense Investigation Unit

DUTI ES: Responsi ble for assisting with the processing of
public passenger vehicle, liquor or mscellaneous |icense
applications. Specifically, the Police Services Specialist
assigned to this location nmay conduct periodic inspections
of public passenger vehicles or licensed liquor outlets,
background investigations of prospective public passenger
vehicle drivers and franchise holders, and follow up
i nvestigations of conplaints received from Al derpersons,
the Gty License Cerk and/or citizens. Additionally, the
Police Services Specialist may be required to testify at
Uility and License Committee hearings relative to
recommendati ons for approval or denial of |icenses.

District Stations

DUTI ES: Police Services Specialists assigned to the
District Stations would be could be responsible for
assisting Cinme Prevention Oficers/Community Services
Coordinators with administrative tasks related to their
community services work (however, to mintain the
phi | osophy of community-oriented policing, Police Services
Specialist should not replace these officers in outside
community relations activities and engagenents), which nay
i ncl ude organi zing bl ockwatch groups and adm nistration of
the district CAT program and assisting patrol officers
with call backs, taking walk-in accident and incidents
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reports (including supplenmentary reports), following up on
m ssing person investigations, fleet nanagenent and other
admnistrative duties that detract from the officers’
patrol tine.

Vehi cl e Services Section

DUTI ES: Responsi ble for chauffeuring Police Oficials,
servicing and nmaking minor repairs to vehicles (gas, oil,
headl i ghts, taillights, w ndshield w pers, etc.), having
vehi cl es washed, answering the tel ephone, conditioning new

vehicles for service, changing tires, installing and
removing tire chains, unl oadi ng  supplies, changi ng
equi prent from one vehicle to another, operating the
conput er, assisting wth stalled vehicles, assi sting

citizens with license plate checks, citation releases, and
vin checks, cleaning the garage area, typing and filing
necessary paperwork, mai ntaining proper and accurate
records, assigning vehicles and keys, junp starting
vehi cl es and performng other related duties as assigned.

Juveni | e Divi sion

DUTI ES: A Police Services Specialist assigned to this
division on a half-time basis would assist in the support
function of Muni ci pal Court Li ai son/ Stati sti cal
Conpi | ati on. Specifically, the Police Services Specialist
would be responsible for processing Gty juvenile
citations, including recording or logging citations
processed; preparing a transmttal of citations to forward
to the City Attorney's Ofice; reviewng citations for
errors and returning to the District for correction;
assisting juveniles and their parents wth inquiries
regarding citations and performng other related duties as
assi gned.

10. Police Services Specialists assigned to the Background Identification
Unit are all retired sergeants, fornerly represented in the MIwaukee Police

Supervisor's Oganization (MPSO bargaining unit. They are issued badges and
identification cards which are different than those carried by officers or
sergeants having the power of arrest. They identify thenselves as police
of ficers. The background investigations are performed by Police Services

Specialists working in tandemw th active duty sergeants. The duties perforned
by these retired sergeants are simlar to those perforned by menbers of the
MPSO, although Police Services Specialists do not have the authority to make
reconmendati ons on the hiring of applicants.

11. Police Services Specialists assigned to the District stations answer
the telephone, hand out radios and squad keys to officers, and perform other

duties as assigned. These duties are identical to those performed by clerks
represented in the ALEASP bargaining unit and police officers represented in
the MPA unit who are on limted duty due to injuries. Police Service

Specialists and clerks are not permtted to carry weapons. O ficers on limted
duty do carry weapons in the stations.

12. Al enployes of the Police Department execute an Cath of O fice upon
entering into Departnent service. The oath for enployes having the power of
arrest reads:

I . . . who have been appointed to the office of . . . but
have not yet entered upon the duties thereof, swear (or
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affirm that | will support the Constitution of the United
States and the Constitution of the State of Wsconsin; to
enforce all of the laws of the United States; the State of
Wsconsin; the Odinances of the Gty of MIwaukee; obey

all of the lawful orders of ny superior officers; and
faithfully discharge the duties of ny office to the best of
my ability, so help nme Cod. (Omt last phrase for

affirmations).

Cvilian enpl oyees execute an oath which onmts the pledge to enforce the |aws
and ordi nances:

I . . . who have been appointed to the office of . . . but
have not yet entered upon the duties thereof, swear (or
affirm that | will support the Constitution of the United
States and the Constitution of the State of Wsconsin; obey

all of the lawful orders of ny superior officers; and
faithfully discharge the duties of ny office to the best of
my ability, so help ne Cod. (Omit last phrase for

affirmations).
Police Services Specialists execute the oath for civilian enployes. The Gty
has taken the position, in a letter dated July 23, 1992 to M. Marshall Gatz
of the WERC staff, that Police Services Specialists are civilian enployes of
the Police Departnent and do not possess the power of arrest.

13. Police Services Specialists who may observe crinminal activity in the
course of their duties are instructed not to attenpt the arrest of any
perpetrator, but instead to contact the Departnent so that an officer can be
di spatched, and to closely observe so that they nay provide information to the
officers. Police Services Specialists are not permtted to carry weapons while
on duty. Police Services Specialists who use unnmarked police cars in their
duties are instructed not to use the siren or the emergency lights in the cars.

14. On April 22, 1992, ALEASP filed the instant wunit clarification
petition seeking inclusion of the Police Services Specialists in the bargaining
unit set forth in Finding of Fact 4, above. The MPA intervened in the case,
seeking inclusion of the Police Services Specialists in the bargaining unit
described in Finding of Fact 5, above, and filed a prohibited practice alleging
that the Gty had refused to bargain with the MPA before establishing the
Police Services Specialist position. ALEASP intervened in that case. The
parties met with a nenber of the Conmission's staff in an effort to resolve the
matter, but were unsuccessful in their efforts. After several postponenents,
hearings were held on both the wunit clarification and the conplaint of
prohi bited practices. The parties agreed that the record in the conplaint case
woul d be nmade a part of the record in the unit clarification. The MPA entered
into the stipulation
with the caveats that the MPA would introduce evidence that the MPA had
represented nonsworn personnel, specifically matrons, and that Police Services
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Specialists had the same authority as any citizen to nmake an arrest if they
witnessed a crime or ordinance violation in progress. The MPA also limted its
stipulation with respect to the inclusion of Police Services Specialists in the
ALEASP unit, asserting that it was appropriate only if the Comm ssion should
decide that they were not eligible for inclusion in the MPA bargaining unit.

The MPA did not, in either hearing, wultimately introduce any evidence
concerning the inclusion of matrons or other nonsworn enployes in the MPA unit.

15. The Police Services Specialists share conmon supervision and work
sites with menbers of the ALEASP bargaining unit.

16. There is no bargaining history with respect to Police Services
Speci al i sts.

17. The Police Services Specialists are civilian municipal enployes of
the Gty of MIwaukee who do not possess the power of arrest. The enployes in
the ALEASP bargaining unit are civilian nunicipal enployes of the Gty of
M | waukee who do not possess the power of arrest. The officers in the MA
bargai ning unit do possess the power of arrest.

18. Failure to include the Police Services Specialists in an existing
bargai ning unit woul d cause undue fragnmentation of bargaining units in the Gty
of M| waukee.

19. The Police Services Specialists share a comunity of interest wth
enpl oyes in the bargaining unit represented by ALEASP.

Based upon the above and foregoi ng Findings of Fact, the Conm ssion nakes
and i ssues the follow ng

CONCLUSI ONS OF LAW

1. The Police Services Specialists are not "nenbers of a police
departnent enployed by cities of the first class" within the neaning of
Sec. 111.70(4)(jm, Stats.

2. The Police Services Specialists are "nunicipal enployes" wthin the
nmeani ng of Section 111.70(1)(i), Stats., and are appropriately included in the
bargai ning unit set forth in Finding of Fact 4.

On the basis of the above and foregoing Findings of Fact and Concl usions
of Law, the Conm ssion nakes and issues the follow ng

ORDER 1/

The Gty of MIwaukee bargaining unit described above in Finding of Fact 4
be, and hereby is, clarified to include within that unit the position of
Pol i ce Services Specialist.

G ven under our hands and seal at the Gty of
Madi son, W sconsin this 21st day of Cctober,
1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner
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WIlliamK. Strycker /s/
WIilia Strycker, Conmm ssioner

1/

Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Conmmi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency may order a rehearing on its own motion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
cont est ed case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(Cont i nued)
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Not e:

(Cont i nued)

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified nmail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or nmailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings nmay be held in
the county designated by the parties. |If 2 or nore petitions for review

of the sanme decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the nail to the Conmi ssion.
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G TY OF M LWAUKEE (PCLI CE DEPARTMENT)

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER CLARI FYI NG BARGAI NING UNI T

Argunents of the Parties

The Position of the Petitioner ALEASP:

ALEASP takes the position that the Police Services Specialist position is
appropriately included in the existing ALEASP bargaining unit. I ndeed, the
parties have so stipulated. ALEASP points out that it is a residual unit of
Police Department enployes who are not represented in other existing units
("A'l regular full-time and regular part-tine enployees enployed in the Police
Departrment of the City of MIwaukee, excluding |aw enforcenment personnel with
the power of arrest, Police A des, Heating and Ventilating Mechanics,
Mai nt enance Mechani cs, Custodial Wrkers, professional, craft, confidential,
nmanageri al and supervisory enployees"). The Police Services Specialists are
exactly such enployes. They are regular enployes of the Police Department who
do not fall within the exceptions to the ALEASP unit description, and according
to established Conmi ssion precedent, should be included in the unit.

As a matter of policy, it is inappropriate, ALEASP contends, to include
Police Services Specialists in the MPA bargaining unit. Al nenbers of the MPA
bargai ning unit possess the power of arrest, while none of the Police Services
Specialists are so authorized. Enpl oyes with the power of arrest are subject
to different inpasse procedures than are civilian enployes. Mor eover, the
basic function of the enployes in the MPA unit is |law enforcenent, while Police
Services Specialists provide technical and clerical support for the Ilaw
enforcenment function. |In this respect, their duties are identical to those of
the enployes in the ALEASP bargaining unit. |In short, the MPA bargaining unit
is limted to those who are both statutorily and functionally |aw enforcenent
personnel. The Police Services Specialists do not fit that description.

The Position of the Gty of MIwaukee:

The City takes the position that Police Services Specialists are
appropriately included in the bargaining unit represented by ALEASP. The
Conmi ssion's long-standing policy against interm xing enployes possessing the
power of arrest with civilian enployes should be maintained in this case. As
the evidence clearly establishes the Police Services Specialists as civilian
enpl oyes without the power of arrest, they cannot appropriately be included in
the MPA unit of police officers nor the MPSO unit of police supervisors.

The Position of the Intervenor M| waukee Police Association:

The MPA takes the position that Police Services Specialists share a
community of interest with the officers in the MPA bargaining unit, and should
appropriately be included in that unit. The "bright line" test applied by the
VWERC, which uses power of arrest as the boundary for police units, should be
ignored in this case because the policy reasons for the test are not present.

The bright line test presupposes that there is a conflict between the
i npasse and strike provisions of the law applicable to different classes of
pol i ce department enployes. The Gty of MIwaukee Police Department is subject
to a different inpasse resolution procedure than other |aw enforcenent
agencies. Section 111.70(4)(jm, Stats. does not distinguish between enpl oyes

havi ng the power of arrest and those who do not. By its terns, the interest

arbitration statute for the MIwaukee Police Departnent is applicable to

"menbers" of the departnent. Nothing in the statute limts "nmenbers" of a
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departnent to those having the power of arrest. Logically, the legislature
nmust have intended that all police departnent enployes be subject to the sane

strike ban and the same interest arbitration procedures. It would nake no
sense to allow enpl oyes without the power of arrest to strike, and thus cripple
the effectiveness of those enployes who do possess arrest powers. It is far

nore logical to infer that the legislature intended by the use of the term
"menbers” to include all Police Departnent enployes under the provisions of
Sec. 111.70(4)(jm, Stats.

As a device for defining workers with distinct comunities of interest,
the MPA argues that the bright line test is meaningless in the nodern police
force, and should be abandoned. Wiile Police Services Specialists do not
possess the power of arrest on information and belief, they have the sane right
as any citizen to nmake a common law arrest for offenses comitted in their
presence. Moreover, in this case the bright line test is wholly inadequate as
a neasure of common interests. Police officers possessing the power of arrest
who are on linmted duty perform precisely the same work as Police Services
Specialists. These officers are assigned to duties which nake the exercise of
the arrest power irrelevant. Thus a distinction between linmted duty nenbers
of the Department and Police Services Specialists which is based solely on a
power which is purely theoretical and has no real world application to these
parties.

As police forces have redefined the concept of policing, the inportance
of arrest powers has subsided, and alternatives to arrest have taken on greater
significance. In conbination with the increasing trend towards using civilians
to performjobs traditionally perforned by officers with the arrest power, this
has blurred the line sufficiently to render powers of arrest a neaningless
basis for determ ning community of interests.

The nore reliable nmeasure of a comunity of interests, the MPA asserts,
is the bond between the active duty officer and the retired officer. Police
Services Specialists are required to be retired MIwaukee police officers.
This requirenent plainly indicates that the work performed by these enployes
requires the skills and enconmpasses the duties of a nenber of the MA
bargai ning unit.

DI SCUSSI ON:

The parties have stipulated that, should the Conmission determ ne that
the Police Services Specialist position are not appropriate for inclusion in
the bargaining unit represented by the MIlwaukee Police Association, the
position should be included in the residual bargaining unit represented by
ALEASP. ALEASP and the City argue that inclusion in the ALEASP unit is the
only appropriate outcone. The central issue in this case is whether the
Commission wll apply it's well established principle of not intermxing
enpl oyes possessing the power of arrest with civilian enployes to the M| waukee
Pol i ce Departnent. On review of the record as a whole, we find no basis for
excepting the MIwaukee Police Departnment from the principle enunciated in
prior cases, and so direct the inclusion of the Police Services Specialists in
the ALEASP unit.

The Conmi ssion has consistently found that the possession of the power of
arrest, and the relationship of a position's duties to the |aw enforcenent
function are the determnative factors in deciding the eligibility of a
position for inclusion in a unit of law enforcenent personnel. 2/ Thi s
distinction is premsed upon the legislative intent to isolate critical |aw

2/ Qut agam e County (Sheriff's Departnent) Dec. No. 23203-A (VWERC, 2/90).
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enf orcement personnel fromthe right to strike by providing a distinct neans of
di spute resolution, while establishing a limted right to strike and a
different inpasse procedure for non-critical police agency enployes. The
differing i npasse procedures available for |aw enforcenent personnel under Sec.
111.77, Stats. and non-law enforcenent personnel under Sec. 111.70, Stats.
woul d create an untenable situation in inplenenting interest arbitration or, in
[imted circunstances, in the event of a strike. 3/

In this case, of course, the officers of the MIwaukee Police Departnment
are not subject to Sec. 111.77, Stats. Sec. 111.70(4)(jm, Stats. provides an
interest arbitration system for "nenbers of a police departnent enployed by
cities of the 1st class" which is naterially different than that provided to
| aw enforcement enployes elsewhere and rmunicipal enployes in general. The
MPA's argunent is that the term "nenbers of a police departnent” is broader
than the term "l aw enforcenment personnel” used by the Conm ssion to describe
Section 111.77 units, and thus does not draw any distinction between M | waukee
police officers and the civilian personnel of the departnent. Thi s argunent
ignores the application of the statutes over a period of years, and draws a
distinction that is not supported by the |anguage of the statutes thenselves
nor the legislative policy underlying the arrest powers test.

If, as the MPA asserts, Sec. 111.70(4)(jm, Stats. is applicable to all
muni ci pal enpl oyes of the MIwaukee Police Departnment, it stands to reason that
the other bargaining units in the departnent woul d have access to the statute's
uni que issue-by-issue arbitration procedure. Yet there is no history of those
units resorting to Sec. 111.70(4)(jm, Stats. Local 218 of [1UPA the
petitioner here, represents both the residual unit and the police aides. Both
units have in the past invoked the provisions of Sec. 111.70(4)(cm), Stats. to
resol ve bargaining inpasses. 4/ The Cty, ALEASP and the Commi ssion have
consistently treated the provisions of Sec. 111.70(4)(cm), Stats. as applicable
to civilian enployes in past bargaining disputes, and have thus drawn a
practical distinction between "nenbers of the departnent” (i.e., officers with
the power of arrest) and other departmnment enpl oyes.

In addition to the prior application of Sec. 111.70(4)(cm, Stats. to
departnent enployes, the MPA argument is undermned by the use of the term
"menbers of a police department” in describing the exclusions from Sec. 111.77,
St at s. Section 111.77(8)(b), Stats. provides: "This section shall not apply
to menbers of a police department enployed by a first class city nor to any
city, village or town having a population of less that 2,500." This describes
t he rmuni ci pal enpl oyes who would be within the scope of Sec. 111.77, Stats. by

3/ Marathon County (Sheriff's Departnent) Dec. No. 24468 and 20999-A
(VERC, 5/87).

4/ Gty of MIwaukee (Police Department), Case 308, No. 39876, | NT/ARB-4703
(12/14/87); Gty of MIwaukee (Police Departnment), Case 309, No. 39877,
| NT/ ARB- 4704 (12/147/87); Gty of MIwaukee (Police Departnent), Case 364,
No. 44552, | NT/ARB-5772 (9/18/90); Cty of MIwaukee (Police Departnent),
Case 365, No. 44599, | NI/ ARB-5782 (9/18/90).
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its terms, but for the specific exclusion. Since its enactnent, Sec. 111.77,
Stats. has been interpreted as being applicable only to firefighters and |aw
enforcement officers having the power of arrest. The need for an exclusion for
"menbers of a police departnent enployed by 1st class cities" indicates that
this is a class of enployes otherwise entitled to coverage. Thus the drafting
of the statute strongly supports the conclusion that the ternms "l aw enforcenent
personnel” used in Sec. 111.77 cases, and "nenbers of a police departnent
enployed by cities of the 1st class" used in Sec. 111.70(4)(jm, Stats. were
intended by the legislature to describe the sane type of enployes.

Beyond the past practice and wording of the legislation, the conclusion
urged by the MPA is precluded by the sane considerations of |egislative intent
and public policy that |led the Commission to enploy the "arrest powers" test in
other |aw enforcenent units. The legislature has nmade a judgnment that |aw
enf orcement enpl oyes possessing the power of arrest play a different and nore
critical role in maintaining public peace, and accordingly could not enjoy even
a limted right to strike. Enpl oyes of |aw enforcenment agencies who do not
play the same critical role do enjoy a linmted right to strike. 5/ W find
nothing in the statutes nor in the record of this case to suggest that the
| egislature intended a different policy with respect to the enployes of the
M | waukee Police Departnent. Ganting the MPA's argunment that a blurring of
job functions has occurred between officers with the powers of arrest and those
enpl oyes without the power of arrest as a result of shifting job assignnents
and the placenent of limted duty officers in desk jobs, that is a phenonenon
whi ch is not unique to MIwaukee and provides no basis for treating the police
officers of the Gty in a different manner than those el sewhere in the state.
The critical role of enployes with arrest powers in maintaining the public
order is the constant across all of the units in the state, and dictates that
the Commi ssion continue its policy of refusing to include those enployes in
bargai ning units with civilian enpl oyes. 6/

Thus, we have issued an order clarifying that the positions of Police
Services Specialist in the MIwaukee Police Departnment be included in the
residual unit represented by ALEASP.

Dated at Madi son, Wsconsin this 21st day of Cctober, 1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

5/ Qut agam e County, supra, at pages 6-7.

6/ Even though the result in this case is driven by the policy of not
interm xing police officers and civilians, the Comm ssion notes that the
Police Services Specialists share a strong community of interests wth
the enployes in the ALEASP unit, as well as falling squarely within
ALEASP' s certification. Thus, even if their inclusion in the MPA unit
was permssible under Conmission precedent, we would accrete these
enpl oyes to the ALEASP bargaining unit.
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Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITlia Strycker, Comm ssioner
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