STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petition of

LI NCOLN COUNTY Case 42
: No. 50001 ME-677
I nvol ving Certai n Enpl oyees of : Deci si on No. 20687-F

LI NCOLN COUNTY ( SHERI FF' S DEPT.)

Appear ances:
Ruder, Ware & Mchler, S.C., Attorneys at Law, by M. Dean R Dietrich,
500 Third Street, P.O Box 8050, Wausau, W sconsin, 54402-8050, on
behal f of the County.
M. Phil Sal anbne, Staff Representative, Wsconsin Council 40, AFSCME,
AFL-C O 7111 WAl Street, Schofield, Wsconsin, 54476, on behal f
of Lincoln County Courthouse Enployees, Local 332-A,  AFSCME,
AFL-Cl O

FI NDI NGS OF FACT, CONCLUSI ON OF LAW
AND ORDER CLARI FYI NG BARGAI NING UNI T

Lincoln County filed a petition to clarify bargaining unit on Cctober 22,
1993 with the Wsconsin Enpl oynent Rel ations Commi ssion. A hearing was held at
Merrill, Wsconsin on January 10, 1994 before Exami ner Sharon A. Gl lagher, a
menber of the Conmission's staff. A stenographic transcript of the proceedings
was nmade and received on February 11, 1994. The parties filed witten briefs
by March 21, 1994, which were exchanged by the Exami ner. The Comm ssion having
consi dered the evidence and arguments of the parties and being fully advised in
the prem ses, makes and i ssues the follow ng

FI NDI NGS OF FACT

1. Lincoln GCounty, hereafter County, is a nmunicipal enployer which
operates nore than twenty departnents including the Sheriff's Departnent. The
Sheriff's Department currently enploys two clerical enployes, M. D ane Hanson
and Ms. Fran Jeske, twenty-five sworn |aw enforcenent enployes including the
Sheri ff as wel | as si xt een full-time and part-tinme non- swor n
jailer/cook/dispatch enployes at its offices located in the basenent and on the
first floor of the County Safety Building at 1104 East First Street, Merrill,
Wsconsin, which is across the street fromthe County Courthouse.

2. The Lincoln County Courthouse Enployees, Local 332-A, AFSCME,
AFL-CI O hereafter Union, is a |labor organization which represents inter alia
the two Sheriff's Departnment clerical enployes and the regular full-tine and
regul ar part-tinme non-sworn enployes in the Departnent. The Uni on rmaintains
its offices ¢c/o M. Phil Salanone, Staff Representative, Wsconsin Council 40,
AFSCVE, AFL-CIO 7111 Wall Street, Schofield, Wsconsin 54476.

In the current collective bargaining agreenent, the bargaining unit is
descri bed as foll ows:

. . . all regular full-tine and regular part-time enpl oyees
in the Lincoln GCounty Courthouse and Safety Building
(including Correctional Quards, Matrons and Solid Wste

Depart nment enpl oyees), the Merrill Courthouse Annex and the
Tomahawk Courthouse Annex, as well as the Fiscal derk in
the H ghway Departnent, excluding elected officials,
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supervi sory, manageri al , and confidential enpl oyees,
prof essional enployees and all other enployees including
those in existing bargaining units (Decision #20687,
certified by the VWERC).

3. The issue raised by the County petition is whether the occupant of
the position of Cderical Assistant/Corrections, D ane Hanson, should be
excluded fromthe bargaining unit as a confidential enploye.

4. Sheriff Harvey Wodward was elected and took office on January 4,
1993. When the Sheriff took office, there was a part-time County Personnel
Director but that person thereafter left County enploynent and from February to
Cct ober of 1993, the County hired and enployed a full-tinme Personnel Director.
In Cctober, 1993, this full-tine Personnel Drector also left County
enpl oynent and was not replaced. During all tines relevant hereto, the County
has employed a full-tinme Corporation Counsel and a Personnel Departnent
secretary who is a full-tinme confidential enploye not included in any
bargai ning unit and whose office is in the basement of the Safety Buil ding.

5. Beginning in approxinmately February, 1993, Sheriff Wodward began
i mpl ementing plans to reorgani ze and restructure the Sheriff's Department. As
a part of the reorganization, Sheriff Wodward naned and pronoted Robert Lee to
the position of Chief Deputy and he pronoted former Sergeant Proulx to the new
position of Acting Lieutenant. Both the Chief Deputy and the Acting Lieutenant
give their typing and filing work to Hanson as does the Sheriff. The Sheriff
and Chief Deputy are Hanson's supervisors and have their offices on the first
floor of the Safety Building. Hanson's office is also on the first floor of
the Safety Building while the Lieutenant's office is in the basenent.

6. Hanson spends about 75 percent of her average work week perform ng
clerical duties with about 5 percent of her work week dealing with [abor
relations matters including typing and filing grievance answers and other
personnel file documents, typing the Sheriff's strategy regarding grievances
and pending litigation relating to |labor relations, typing mnutes taken by
others (including mnutes of closed sessions) at nmeetings of the Law
Enforcement Commttee, the Personnel Committee and the Cvil Service Conmittee,
typing correspondence to these conmittees from the Sheriff and sending and
receiving faxes relating to |abor relations. Hanson al so opens the Sheriff's
mail, types all notes and nenos to the Corporation Counsel and all notes and
nmenos relating to internal investigations of enploye and County Board nenber
m sconduct . Hanson has access to personnel files kept locked in a filing
cabinet in the Sheriff's office. Hanson is the only secretary allowed access
to these files. Hanson spends the majority of her clerical work tine
transcribing investigatory reports regarding crimnal cases, drug unit
activities and juvenile matters.

7. In February, 1993, Hanson described her duties in a meno to the
Sheriff as follows:

Transcribes reports, filing of all crimnal cases and makes
entries into the conputer of sane. Makes referrals to
District Attorney.

Transcribes confidential reports concerning juvenile
matters, drug investigations/activities.

Transcribes letters from Chief Deputy and/or Sheriff
relating to grievances and disciplinary natters. Per f or ns
speci al assignments for Chief Deputy/Sheriff.

Conposes correspondence relating to routine inquiries, etc.
TAC officer (Time Agency Coordinator) for Sheriff's

Departnent, working closely with Chief Deputy to ensure
officers are updated in training relating to Tel etype.
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Types agendas, mnutes, budgetary reports for conmittee,
and any ot her information needed.

Recei pts for incom ng paynents of invoices (travel/service
charges, accident report and crimnal conplaint charges,
etc.)

Conpl etes correspondence and First |Injury reports for
wor kman' s conpensati on cl ai ns.

Assists the public in retrieving information/records,
providing themw th notor vehicle forns, etc.

Qperat es Comuni cations upon request, acts as Correctional
Oficer when needed (transporting female prisoners, naking
cell checks, etc.)

Assists the public in taking conplaints, statenents, etc.

Conpiles data to conplete reports for special studies,
Crime Victim Conmpensation Program etc.

Conducts crimnal records searches for District Attorney,
Social Services, Mlitary officials, etc.

Types reports, referrals to District Attorney for all
of ficers.

Does everything else | failed to mention, except janitorial
duti es.
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8. The Sheriff's Departnent has two unions representing its enployes,
the Union herein and the Labor Association of Wsconsin representing its sworn

deputies and sergeants. In md-1994 the |abor agreenments between these two
unions and the County will be open for negotiation for the first tinme since
Sheriff Wodward' s election to office. The Sheriff and Chief Deputy who have
not previously had the opportunity to be involved in negotiations will be on
the County's bargaining team Sheriff Wodward does not anticipate Hanson
attendi ng negotiation neetings but he does expect that Ms. Hanson will type all
of his correspondence, not es, menmos and strategies regarding these

negotiations. The Sheriff is also considering proposing changes in the County
civil service system affecting certain Sheriff's Department enployes and he
antici pates Hanson typing all correspondence regardi ng proposed changes.

Based upon the above and foregoing Findings of Fact, the Conm ssion nakes
and i ssues the follow ng

CONCLUSI ON OF LAW

Diane Hanson is not a confidential enploye wthin the neaning of
Sec. 111.70(1)(i), Stats., and thus is a nunicipal enploye within the neaning
of Sec. 111.70(1)(i), Stats.

Based upon the above and forgoing Findings of Fact and Conclusion of Law,
t he Conmi ssi on nakes and issues the follow ng

ORDER CLARI FYI NG BARGAI NING UNI' T 1/

The position of Cerical Assistant/Corrections shall remain included in
the bargaining unit set forth in Finding of Fact 2.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 12th day of July, 1994,

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
WIilTiam K. Strycker, Conmm ssi oner

1/ (Foot note found on pages 5 and 6)
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1/

Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing nmay be filed with the Conm ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review naming the Commission as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the order,
file a witten petition for rehearing which shall specify in detail the
grounds for the relief sought and supporting authorities. An agency may
order a rehearing on its own notion within 20 days after service of a
final order. This subsection does not apply to s. 17.025(3)(e). No
agency is required to conduct nore than one rehearing based on a petition
for rehearing filed under this subsection in any contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by |law, any person aggrieved by a decision specified
in s. 227.52 shall be entitled to judicial review thereof as provided in
this chapter.

(a) Proceedings for review shall be instituted by serving a petition
therefore personally or by certified nail upon the agency or one of its
officials, and filing the petition in the office of the clerk of the
circuit court for the county where the judicial review proceedings are to
be held. Unless a rehearing is requested under s. 227.49, petitions for
revi ew under this paragraph shall be served and filed within 30 days after
the service of the decision of the agency upon all parties under s.
227. 48. If a rehearing is requested under s. 227.49, any party desiring
judicial review shall serve and file a petition for review within 30 days
after service of the order finally disposing of the application for
rehearing, or within 30 days after the final disposition by operation of
| aw of any such application for rehearing. The 30-day period for serving
and filing a petition under this paragraph conmences on the day after
personal service or mailing of the decision by the agency. If the
petitioner is a resident, the proceedings shall be held in the circuit
court for the county where the petitioner resides, except that if the
petitioner is an agency, the proceedings shall be in the circuit court for
the county where the respondent resides and except as provided in ss.
77.59(6) (b), 182.70(6) and 182.71(5)(g). The proceedings shall be in the
circuit court for Dane county if the petitioner is a nonresident. [If all
parties stipulate and the court to which the parties desire to transfer
the proceedings agrees, the proceedings may be held in the county
designated by the parties. |If 2 or nore petitions for review of the sane
decision are filed in different counties, the circuit judge for the county
in which a petition for review of the decision was first filed shall
determine the venue for judicial review of the decision, and shall order
transfer or consolidation where appropriate.

(Foot note conti nued on page 6)

(Foot not e conti nued)

(b) The petition shall state the nature of the petitioner's interest,
the facts showing that petitioner is a person aggrieved by the decision,
and the grounds specified in s. 227.57 upon which petitioner contends that
t he deci sion should be reversed or nodified.
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Not e:
Cormmi
this

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, wupon all parties who appeared before the agency in the

proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of
ssion service of this decision is the date it is placed in the mail (in
case the date appearing inmediately above the signatures); the date of

filing of a rehearing petition is the date of actual receipt by the Conm ssion;

and
recei

the service date of a judicial review petition is the date of actual
pt by the Court and placenent in the nail to the Conmi ssion.

No. 20687-F



Li ncol n County (Sheriff's Departnent)

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ON CF LAW AND ORDER CLARI FYI NG BARGAI NING UNI T

Positions of the Parties:

The County filed the instant petition seeking to exclude the derical
Assi stant/Corrections position from the bargaining unit as a confidential
enpl oye. The County urged that even though Hanson's work on confidential I|abor
matters anounts to only five percent of her work time, case |aw supports her
exclusion citing, anong others, Village of Saukville, Dec. No. 26170 (WERC,
8/91); Portage County, Dec. No. 14946 (WERC, 9/76); Door County (Courthouse),
Dec. No. 24016-B (WERC, 8/88) and Town of Madison, Dec. No. 13640-A (VERC,
2/ 79). The County contended that based upon the cited cases and due to
Hanson's duties for the Sheriff and his recent reorgani zati on of the Departnent
as well as his "hands-on" approach to |abor relations, Hanson is nore closely
aligned with managenment and its interests than she is with the bargaining unit.

The Uni on argued that the County currently has one full-tine confidential
enpl oye, the Personnel Departnent Secretary, and that the Secretary's office is
in the sane building as the Sheriff's office. The Union noted that Hanson, at
nost, performs de mnims confidential duties for the Sheriff who has not to
date been involved in any contract negotiations. The Union asserted that the
five percent of the time that Hanson does confidential work for the Sheriff
could easily be absorbed by the full-tine Personnel Departnent Secretary
wi t hout unduly disrupting County operations.

D scussi on:

Under Conmi ssion precedent, an enploye must generally have significant
access to, know edge of or participation in confidential nmatters relating to
| abor relations in order to be a confidential enploye excluded from any
bargai ning unit. Confidential matters deal with the enployer's strategy or
position in collective bargaining, contract administration, litigation or other
simlar natters pertaining to |labor relations which natters are not available
to the bargaining representative or its agents. 2/

The confidential exclusion protects a municipal enployer's right to
conduct its labor relations through enployes whose interests are aligned with
those of managenent, rather than risk having confidential information handled
by people with conflicting loyalties who may be subjected to pressure from
fell ow bargaining unit menbers. 3/ However, an enployer will not be allowed to
exclude an inordinately large nunber of enployes by spreading the work of a
confidential nature anong such enployes or giving them occasional tasks of a
confidential nature. 4/

The record establishes the Sheriff will take a nore active role than his
predecessor in the upcoming collective bargaining involving the two units
contai ning Departnent enployes. The record further establishes that the
Sheriff's reorgani zation of the Departnent has generated an increased |evel of
grievance activity.

2/ Dane County, Dec. No. 22976-C (WERC, 9/88); Village of Saukville,
Dec. No. 26170 (WERC, 9/89).

3/ Cooperative Educational Service Agency No. 9, Dec. No. 23863-A (VERC,
127 86) .

4/ Marshfield Joint School District No. 1, Dec. No. 14575-A (WERC, 7/76).
-7-
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W have held that where, as here, the enployer has nade a good faith
decision to restructure the manner in which bargaining responsibilities have
previously been allocated and where, as here, the result of that change has to
our satisfaction given significant bargaining responsibility to a managenent
enpl oye, the clerical enploye assigned to that managenent enploye as his or her
secretary will be found to be confidential even where the actual amount of
confidential work is not significant unless the confidential work can be
assigned to another confidential enploye w thout wundue disruption of the
enpl oyer's organization. 5/  Applying this principle to the instant case, we
are satisfied that it is not appropriate to exclude Hanson as a confidenti al
enpl oye because her confidential work can be assigned to the Personnel
Departnment confidential enploye wi thout undue disruption.

The amount of routine confidential |abor relations work at issue is
approxi mately two hours per week. Virtually all of the work involves typing
correspondence, nenos, mnutes from conmittee neetings, etc. We find nothing
in the record which persuades us that the existing confidential secretary
| ocated one floor below the Sheriff cannot performthe work in question or that
it would unduly disrupt the Sheriff's Departnent operations to have Hanson's
confidential labor relations work transferred to that secretary. As a
bargai ning unit nenber, Hanson can continue to perform confidential work not
relating to |abor rel ati ons, i.e., transcription of reports and |egal
docurments relating to «crimnal, juvenile, and drug activities of the
Departnent, typing and filing routine workers Conpensation correspondence and
reports, and conducting crimnal records searches wthout «conflict wth
Sec. 111.70(1)(i), Stats.

Gven the foregoing, we conclude that Hanson should continue to be
included in the unit.

Dated at Madi son, Wsconsin this 12th day of July, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssSi oner

WIlliamK. Strycker /s/
WIilTiam K. Strycker, Conm ssioner

5/ Howar d- Suam co School District, Dec. No. 22731-A (WERC, 9/88); La Cosse
School District, Dec. No. 15710-A (WERC, 5/79); See also Gty of
Greenfield, Dec. No. 25646 (WERC, 8/88).
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