STATE OF wisconsin  * "

% BEFORE THE WISCONSIN EMPLOYMENT RELATIONS GOMMISSION

*~ CITY OF BROOKFIELD, LIBRARY : .
EMPLOYEES LOCAL 20 OF . : . ;
s " WISCONSIN COUNCIL o, 7 : o
ARSCME, AFL-CIO,

Case XLV v '
. . : No. 30262 MP-1369 X
. Complamans, : - Decision No. 2%691-A
vs. '

& .

"CITY 'Q.F_yKHF.LD, . :

- ‘
Respondent. :

Appearances: , .

Lawton & Cates, Attornevs at Law, Sy \Ir. Richard V. Graviow, 110 East Main
_Street, Madison, Wisconsin 53753-3354, appearing on behalf of the
Complainant.

Godfrey, Trump & Haves, Attornevs at Law,
Wisconsin Avenue, \Milwaukee,

af{ the Respondent.

bv Mr. Tom E. Haves, 250 East

Wisconsin 53232-4278, ‘_ppearmg on hbehalf

ORPER REVISING EXAINER'S FINDINGS OF FACT!
AND AFFIRAUNG EXAMINER'S
= CONCLUSIONGSEF LAW AND ORDER

. Exashiner Edmond 1.
= " Findings of Fact,

Bielarczyk, Jr., having, on May 29, 1933, issued his
Conclusions of Law and Orde' with Accompanying Memorandum in the
above-entitled procéeding, wherein he concluded that Respondent had not tommitted
prohibited practices with the meaning of Sections {lt. 70(3)(a)1, 3 or % of the
Municipal Employment Relations Act (MERA) and therefore ordered that the instant
complaint be dismissed in its entirety; and Complainant having, on June 7, 1933, -
filed a penuon for Commission review of said decision; %the parties hanng

filed briefs.in the matter, the last of which was received on

gust 15, 1983, and s
the Commission having reviewed-the record ia the matter, including the petition

for *review, and the briefs Illed in’ support of and in opposition thereto, and

being -satisfied that the Examiner's Findings of Fact should be revised and that
" the Exammers Conclusions of Law and Order be affirmed.

NOW, THEREFORE, it is . - ’

N -

: ' ORDERED 1/ s
. ORDERED

1. That the Examiner's Findings 'of Fact 6 and 1! be, and the same hereby
are, F2vised.to reid as following:

6. That on June 14, 1982, Bielmeier sent the Complamants Staff
: Representative, Richard Abelson, the {ollowm’g letter.

Mr.’ R.lcg.rtuﬁbelson- )

-
-

- N
~

. Please be advised that all library employees with en{;\ﬂoyment
dates on and after October 1, 1979 will be laid off on July |,
1982 .

o~
PO S amaind

- -
- . " . -
-

.ot . Y . A

.- Pursuant to Sec. 227 11(2), Stats., the: Comrmssion hmby notifies
- parties. that -a petition Tor rehearing may-be filed with the Commission’ by y
folléwing the procedures sev forth in Sec. 227.12(1) and-that a petition for,

. “judiclal™-review -naming the Commission as Respondent, wnay’ be filed- by
following -.the -procedures set forth'_in Sec.' 227.18(1)(a),’

,;:(Continued on page’ two)

Sta\ts .




-
- This reducylon in staff is necessary to keep personnel expense
within the appropriation made by the Common Council.
. v’

. - -

»
Sonia Bielmeier, Director Library Services

that on June 15, 1982, Abelson sent the folioying lettet to ?ielmeier:

Dear ‘\15.‘ Rielmeier:

1 am in receipt of vour letter of Monday, June l-x 1982, ‘
relative to the layoff of emplovees with emplovment da$es o0 .
and after Oc¢tober I, 1979 and the lavo!f scheduled for July !,

1982.
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1/ (Continued) '

227.12 Petitions for rehearing in contested cases. (1) A petition for
* rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may,” within 20 davs after service of the order,
file a written petition f{or rehearing which shall specify in detai! the
grounds for the relief sought and supporting authorities. An agency may
order a rehearing on its own motion within 20 days after service o! a final
order. This subsection does not apply to s. 17.2925 (3)(e). No agency is
required to.conduct more than one rehearing based on a pétitiqn for rehearing
filed under this subsection 11 any contested case. o
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227.16 ' Parties and proceedings for revicew, (1) Cxcept as otherwise -
specifically provided by law, any person, agg.&wved by a decision specmed in - '
s. 227.15 shall be enutled <o 'UdlClal’(e/lC\\ thereof as provided in this
. chapter. ’
" (a) Proceedings for review shail be instituted by serving, a petition
- therefor personally or hy certifred mail upon the agency or one of its
officials, and filing the petition in the office of the clerk -of the circuit
court for the county where the judicial reviey proceedings are to be held.
Unless a rehearing is requested under s. 227.12, petitions for review under
this: paragraph shall be served and filed within 30 days after the service of
the,.decision of the agency upon all parties under s, 227.11. -lf a rehearing _ . -
is requested under s. 227, 12 any party desiring judicial review shall serve '
and file a petition for review-within 30 days after service of the ord\e:
finally disposing of the application for rehearing, or /within 30 days after:
- the dinal disposition by operation of law of any/uch application for S
rehearing. " The 30rday period' for serving -and filing' a petition under this
AR paragraph commences on the day after personal service or mailing of the N
“decision- by the agency. If the petitioner is a resident, the pro%:ding.s. ’
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shall be .held in the circuit court for the, county where the - peRitioner
resndes, .except that if the petitioner is an agency, the proceedmge all be
in the "circuit court for #he county where the respondent resides afd except
-, as provided in ss. 182, 70(8) and 182.71(3)(g). The proceedings shall be in
the circuit_court for Dane cbunty if the petitioner is a nonresidenty:. I ‘ann. o
. " parties stlpula'te and the codurt to which the parties desire to transfer the .
: proceedings agrees, the procee&\%s may be held in the county designated, by .
the parties. 1f 2 or more petit¥ons for review of whe same decision are -
filed In qlfferent counties, the circuit judge for, the county in which a -~
.-petition- for’ review of the-decision was first filed sh4ll determine the venue, .
<for- judicial review of the decision, and shall orde:l' xu:ansfer—*or by
: -3 fconsolldanon ‘where. appropnate. !

- . . BN

,.'For -xpurposes of the” aboye-noted statutory tune-limlts, the datex’of -
iCommisslon service of .this decisioh® is the date’it is_placédiin fthe-mail:(in’ this -
,..Cate:-the . date “appearing immediately -abové the slgnatures) ] .date':pi ﬁling» ‘of
heacing -petition is tht date of actual -receipt by~ the : fnlssfon; -and “the's
service  date of a judiciallreview petition s the date'«oi vacﬁmi receipt-_by the
Cwurt and p!acement in the maﬂ 1o the Oommisslon. o :
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Please be advlsed that the reductlon of staff ‘at this
. stage of the negotiatisn process Is a unilateral ‘alteration of
)vages, )rours and working conditions, and constitutes a
prohlbited practice under Section 111.70, Wisconsin Statutes.
The Union demands that the impending layotf' not take place.
Further,. please be further advised that while not waiving the
.demand that the liyoff not take place, the Union reminds you
that there is currently no layoff or recall provision
negotiated betwéen the: parhes. Therefore, the Union demands
that the parties meet in immediate collegtive bargaining in
order. to negotiate the impact ol the layo roposal referred
to in your June-l4, 1982 letter, up%argain’mg unit
employees. .

Further, the Union has filed a petition to accrete the
employees working twenty (20) hours per. week or less.
Therefor¢, to alter any of those emloyees wages, hours, or
working conditions is also illegal at ¥his time. .

*‘leasc contact the undersigned at your earliesp possible
convenlence., s .-

Verv.truly vours,

Richard W. Abelson

Representative; 2/(Fn. omitted)
that on June l6, 1932, Bielmeter seat the following letter to employe
Flaine Farnham: ;

»
Dear Elaine,

Please be advised that as of July !, 1982 all emplovees with

“employment dates on or after October |, 1979 will be laid off.
We regret that it is necessary to inform you of this decision
by letter, as the announcement was made personally to the
other staff members affected -on Thursday, June {7, while vou
weres on vacation.c This reduction in staff is necessary to
keep personnel expense within the appropriation made by the
Brookfield Common: Council.

)

N

¢

Ve would ltke -you to report to work as scheduled June 215 we

expect your codperation during this period. - -

Sincerely,

)
_Sonia Bielmeier, Dlrector Library Services;

thét on June 17," 1982, Mitchell sent the following letter..:w Abelson'

.

Dear Mr. Abelsen:

-

) Libraly Director, Sonia Bielmeier has referred to me
your..letter of June 15, 1982, about the proposed lay-off 6
- Ibirary ‘employees with employment dates on-‘and afder .
October l, 1979. ' o~ . L.

N ’
: - .

18

Your contention that the Jayoff is a prd’ubited IE

“'pragtice undeg Sec [11.70 is contrary to the State Supreme /
-.Court's decision in City of Brookfield vy. WERC; 87 Wis 2d 819
"(f978) Gabe V. Lake, 771 Wis 39:, cned In 88 ALR (3rd)

1165‘ ) - . » s L e . ‘,.

¢ . ® Tt .
.‘ ne LT Attorney -To,m Hayes has advised mé that the layo(/
,ar€ " not: negotiable, but ‘the gffects’ of the layoffs- are
ne&otxable and will bé negotiated. -




L ..:-S;lhc;‘rel S
U William A, Mitchell,. Irs
-~ -’ UMAYGR- - .-
o CITY "OF BROOKFIELD: -
* - N N T

that there Is”no evidence In the record ‘that Respondent subsequéntiy
falled or fefused to hegotiate” with. Complainant - on. .the -ltnpact of_the-
‘:Resp‘opdgnt‘s decision to Jay off employes, e S :

R

A . - . N e T h w :
3.« 1t [ That ‘Earnham has served as 'a permanent.:membar of .théx

‘Complainant's two person bargaining team 3incé the-comméncement of theé
“.parties’ negotlations on an Initlal -collective - bafgaining agreementi:
~that: the City's representatives, including' ‘Mitéhel}; ‘had:knowledge “of *
- that 4act; that there is no evidenge that the Respondent-'was aware prior- .
<10 'its decision- to lay off part-time employes that. Complalnant sought’
--Inclusion” of part-time employes working- twehty. (20)- hours-or leds -In’
Zsald bargaining unlit; and, ‘that "the - decision of ,Mayor .Mitchell"fo lay .-
“..;off ‘employes in.reverse order of senfority was not"motivated by an anti=
.unlon animus.; - B o T T

. - N .

,’ahvdfﬂha%;t‘i\ all. bther respects. the Examiner's Findings of Facts Be,"g_r_sd tﬁeié'sa’

~s

-+~ héreby are,-affirmed,. AN -9 T

- A “That the Examiner's Conclusions of Law .and <0‘r8er' in the _lnétant‘_m:aﬂc:g
be, and the same hereby are, affirmed. - e LT - - ‘

ERE
- g MY

EEEE B

nder our hands and seal at the City of ",~‘-. =

» Wisconsin this 7th day of February, 198%.
- - -

IN EMPLOYMENT, RELATIONS® COMMISS!
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; “n -its,. ¢ mplalnt initi tmg this* proceeding the’ Complainant a\le that
-+ Re'spondent committed prof§bited practices within the meaning of ®ections .
"111.70(3)(a)1, 3-and & of thesSunicipal Employment Relations Act (MERA)} by laying .
© off &mployes mqlud’mg Elaine arnum, a member of the Complainant’s negouatmg
team, and by amending- its ci§il service brdinance, such that. all employes in &
‘ceftitied bargaining unit would be-excluded from its application, during the urﬁe
~the parties~were negotiating foY the terms_and conditions of_the parties” flrst :
collectivé bargalning.agreement. \The (‘omplamant alleged that the layqffs and the
“ §rdinancé amendment were unilatdgal actions on the part of the Respondent Vlth'\
interfered with, restrained, and £ rced municipal employes in the exercxse of the\
rightts guarantee,d them' under* Skction 111.70(2), Stats; that Such actions)
discriminated against municipal emplyyes with respect to conditions of employment-
‘and"that the Respondent refused and\failed to ‘>argam\and/nr engaged in bad faith
bargammg by said actions. The Regypondent denied ‘that it had committed any
prohibited practices within the meanin "\of the Municipa?\'F_mponmem, Relations Act
angd atleged that it had Informed represeltatives of Complainant in November, 1981, °
that -layoffs were to, occur in the libraky under the budket adopted for ‘the year
1982; and .that at the timec of the Jayo{fs in July of 1982, the parties had not:
reached any agreement with respect to thg procedure for Nayott. _The Réspondent
alleged that it amended its civil servide ordinance which excluded from its
‘coverage . all employes within certified cdjlective bargainiNg units to eliminate -
» any conflicts between collective bargaini agreements aRd the civil service

ordinance.
——

THE EXAMINER'S DE(‘KSIO\J

The Examiner found that 'he Respondent had decided ,to aut&ma.e its hbrary
functions - which would result in fewer employes being reqmred in the library.
This decision was made prior to the Complainant's ftlmg an eled ian petition .in
the bargaining unit,| and subsequent to the election in the 'unit, the Respondent
engaged in negotiatipbns with the Complainant, during the tourse of which, in
November, 1981, and Vanuary, 1982, the necessity of layoffs \vas 'disqussed. The
- Respondent had -establ\shed a budgeted amount for salaries based\o a reduced-

. number- of empleyes i\ the library for the calendar,year 1 [he parties’
- negotlatxons did not praduce an agreement, and purswant to a\pet:tlo " filed on -
.~ January'18, .L982‘ “‘the_parties utilized the procedures of mediation-arbitration °
-_under Sec. il]. 70(4)cm of the Municipal- Employment Relations Act, ith the
_.Complidinant.and the Respdndent ‘submitting their fijnal offers on May 10, 19 2, -and
jon July 26 1982, respetitely. .The Examiner defermined that by June 82, 1t-
. spondent that the library would not be able- dmain -
Swithin _its budget allocat n, upless layoffs occurred; that’ thereai er., on
June 1%, 1982, the Sibrary: rector informed the Complamant;k
séntative that. lay®ffs would)’ take placeé .on July 1, 1982; at, four of\thase
'*’Iayoffs_ oecurred: on -June 30 982, and that a fifth, occurred on July 7, 1982\
Y Ju]y\G 1982, alnended its civil service ordinane
. ) wbuld not .- app}y o, certified barg ining un1t employes.
'Sqﬂce or.dinance required- layo fs t3 be ap’bvéd by a 3/% vote of the Resp'
nt's. ] .council. and’ prohibit department heads from. changing the statas-o¥.
thout prfor Civil Serxice Commission approval. ! The Exam)ner detcp- -

Examlner found that thls Yifth layoti “‘was delayecr bécduse- of {heV
Compla:ham's demand~to bargaln he impatt.of- Respdndeﬂf‘s 4
However,’ ‘conrtrariwlse, the record \failec ‘to reveal the basns fo
this 1ayq£f "and accordingly, we ha ‘




ot nghts guaranteed them -by . MERA because the evxdence falled to demonstrate-any -~
) - anti-union animus and because the employes were aware of the decision t6 automate - -
e :the library with its attendant layoffs well in advance of the actual layovifs. The-
. .. Examiner further found that the Respendent did not discriminate against Elamé
- - Farnum as the evidence failed to demonstrate that the Respondent, was hostile to
Het as a member of the Complainant's bargaining team and that the Respondent's
- action had a legitimate basis and was not pretextual. The Examiner also dismissed
.. the allegation that the Respondent refused to bargain with Complainant and:uni-
laterally altered the wages, hours and conditions of employment of the employes. -
. . The Examiner concluded that the layoff decision was not a mandatory subject of
- hargaining; that while the impact of said decision was a mandatory subject of
bargaining, the Respondent had not refused to bargain the impact; and that the
4 Complaipant “had waived its right’to bargain by failing to pursue negotiations on
that particular issue.” The+Examiner also found that the Complainant failed to
request bargaining on the Respbndent's amendment of its civil sefvice ordinance,
either as to the décision or its impact, and for that reason, found that Respon-
dent had not refused to bargain on the subject. Therefore, the Examiner dismisseds -
the complaint in its entirety. - ' S

s

PETITION FOR REVIEW
. In its ,petition for review, the <Complainant asserts that the Examiner's.
" 'Conclusions of Law' are erroneous™ and "all 'Findings of Fact' to suppo’r"}%d
'Conclusions' are also erroneous.” With respect to the charge of linterference, the
< 7 Complainant argues that while the Examiner correctly stated the legal standard, he
mcorrectly applied that standard to the facts of the case. The Complamant L
Ty asserts that the Examiner erred_in finding a lack of anti-union animus on the
" part of the. Respondent. It contends that a showing of intent to interfere is not
requiredto support a charge of interference, but that only proof of threats of
‘reprisal ot promises of benefits which tend to interfere with employes exercising .
-~ their protected rights under MERA is necessary. The Complainant contends that
" evidence of -the Respondent's sequence off actions met the legal requirement’ for
~ ".interferencer It points out that the~ Resp’ondent threatened layoffs in November,
» -"1981, and_again .in January, 1282; however, instead of laying employes off, it
\\ hlred a new employe in-March ot 1'982 nd gave non-union employes a pay raise.

i
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Additionally, in June, 1982, the Respondent hired a second new employe, and at,
\ approximately the same time,'the Respondent, in reviewing its budget, determined
ithat a projected deficit necessitated layoffs. It notes that thé Respondent.did
jnot notify the Complainant until June l4.that layoffs would occur, and that the
ACom'plainant's demand to bargain on the issue of layoffs was denied, and that any -
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dent's counsel It pomts out ‘that the layoiis, which occurred on July 1,
‘were -not approved by the civil service commission in violation of the cnvzl R
rvice  ordinance, which was followed by the amendment of the civil service.
_dinance -on July 6, 1932, which removed civil service rights from bargaining unit
mployes .without any prlor notxffcatxon to the Complainant. The. Complamant-

.
Bad b
#?{F)“‘, i

10 the. romammg'employes and that such actions tended to mterfere with emp]oyes
in ‘thg e*cxse of their rights under MERA B

e . Complamant .contends that the -Examiner -‘erred irf dismlssirng the" y
ination charge. It asserts that anti-union animus was shown byithe-glving -
ises to non-bargaining unit employes, by, following. a, layo'[f .procedure™

- d. bargalnlng unit and- non-bargaining unit -employes, and by -failing .fo..
o llow clul ‘seTvice provisions prior to the layoff.of employes, .The: Complainant ~
'Aasserts that these actlons prove dlscr}mxnatlon on the part o1 the Resﬁondent S

R ‘l'he Complalnant alleges ‘that the Respondent reiused to baga\!n u{ good falth
'.«ln that At unllaterally implemented changes in wages, hours: E_“condltion ks

Complxlnant asserts -that- the ‘unilateral ~change : in - the--terms - and :‘con“
oyment«cqnstitutzs a prohlblted practice, -and 'that the,Exa,
the 'Respong!ent's decision -to laycff~ émp}oyes “Nas, \Ba d-on
erfainty ‘which- provided-a-vatid_defense for.'its actions; .
O h‘i t.:;ha!lenges ‘the " financlal’ problems..asser
[ h lr{ng ‘of two new employes and the«pay fse:




that the Examlner's declslon ‘be reversed anﬁ the re!{ef requesteq y: th
. L. ‘« o A -
.~‘,»,'¢\.-"1 \'_"‘-"f- N -“. Lo 3
x ,.ﬁk'!'espome, .the Respohdent conten&s that the. Comp!alnant's a
ISuppdrt.of -1ts” petltlon fot"teview, are-mevrely-a rehash ‘of Its argnments before
the Examiner! - \The" ‘Responderit relles on I$s arguments befbre. the Examiner ‘with
r!spec.f o lhterference ahd discrimimation.  The Resppndent. contends ‘that th
Complalnantils ‘redlly arguing that® the Clty does not . havé a. right- to Jayoft .
émployes, or if layoffs could occur, that émployes of the bargalnlng unit-and the .
.Complatnant& bargaining "team should not have been [aid otf, “The Responden’r
+ contends. that the layoff decision-is related to the formulation, implementation, - |
cand management of public policy, and hence, it does-'not have a duty 9 bargain
- that” degislon. It further argues that the Complalnant waived its right t Jbargain
the Impact of the declision to layoff.- Respondent -points out that.[t’ had given -
.notice of layoff as ea‘rly as_ in the summer of 198!, &nd except for the grovlslons '
Ofr it tinal’ offer, Complainant made no impact proposals. -

.
—a

.. The Respon&\t. contends that the civil servlce ord]nance was npt vlolated
»

because Respondent maintained all benelits of the civil service code for employes
_ln the bargaining unit. Its amendment of the civil. service ‘drdinance ‘was to -
eliminate a conflict between the ordinance and collective bargaining agreements’.

, tor other employes of the Respondent. The Respondent argues that its layoff of
bargalning and non-bargairiing unit employés was pursuant to a common: ﬂ’\d fair
layotf formula, Respondent asserts that it had angouncéd for many monﬁl}; prior to
the layoffs that layoffs would occur,. and that it had a right. to layg{t without
the concurrence of the Complainant., It asserts that it has not committed any’
prohlbitbd pracnccs and requests that the Examiner's (‘onclusmns be upheld

- "DISCUSSION

Interference : .

2o 4 . .
The first issue raised by Complainant in its petition for review is that ‘the
. Examiner erred-in {in8ing that ‘Respondent's layoff of employes and its amendment
"¢ lIts civil service: ordinance did not constitute interference with .the rights ot
emplayes.. We have reviewed the record and tind -no basis to reverse or moqh{y the
Examlners Findmgs oi Fact, and Con&}usxons of Law an-this ISsue. j: \

A ﬂndln of antl-unlon animus or motivation ls not necessary to - eaabllsh a \‘f'-
~v ylolatlon of Ser:..lll .70(3)(a¥1. “Intérference may be proved by a showing of a
jth’?ett of “reprisal or a. promlse &t beneflt which would r.a:asonal:;lyl tend to-.-
t!‘ ere’ with-the .employe's right to' exercise MERZe rights.” The Complalnant.,_
_ argles that while: the Exakirer. sfated:the proper standard, he Jncorr‘ectlyrapplied o
~the staRdard - In” determinihg that thé -Respondent's conduct did ‘mot constitute - i
menf on the Efaminer's finding that therd wa
[tect eyldence of-anti-union. animus: connected with the. Respondents actlon
Comp!almmt contends that a-direct showing of’ ‘animus is rot necessary, R supper
§ thidrierence. A review of the Examiner's declslon. reveals-ﬂ_\a,
Ap‘ro]aer ‘3tandard, Although the, Exanilner found: that thére was’a:la
ul’-agﬂnst Comp!alnant Ats- nndlng dNd not:constltute. the'.entl
Ner's. dismissal. of ‘the . charge ‘f*'Unrelate to :his. fl
he” Examiner "also founy tha't “the, Resp 3
ntaine.a“-threat -of reprlsal' or pr
e Incdtrect; impresglon: created b
3 e!emen? In determlﬁlng htéoterenc

»o\

A1 Tenployes: <and “had:: giante psy
oyess . While . this .evidence: ls . probatlve !
t$ acts,: St 3s inot: dispysitive. ' The &nt re" reco
“the-Respondent had. & legitimate reason fot its
Iner's concluslon’ that: the, Respondent»ﬂad ‘asyalld bosl re
Egponent had for some:perlod ot time termined: 1y for
-which -would :ultimately - result. In: a’ reduction §iv Ty

bed1o
;tﬂe'nbrary and .the- Respondent‘rbﬁdget for the. -ealendar ear‘t’&'ii{m' ’
with thesg redyctions In mind. . The civll‘s%viae ordiganCefwas smended
nmcts with- -collective bargalnlng agreements_ forn . éther: bargamln
te satlsfled that;: notwithstaiding the tintidg of the Respendents acts
Complaidant.‘h s itdiled gto' meet’ s, bm'den “of.. provlng “that the!
Jp'o ent. committed - a.prohlbited préctigetn: vlolatlon ‘of-. Sec\"l“‘JO(J)(a)l vi

3]




AT I I R e S
A The record does not establish by a‘clear and satisfarto

ce-that the layoff and amendment of the civil service ordinance .would- -
sohably. tend to: interfere with, .restrain, or coerce . any- )1.-the Reéspondent's

xS

Yem oyes in ‘the’exercise.of thelr MERA-tights -3/ = - "' \

Discrimindtion - .Y oo )
B ,;,‘;[‘uirpl_rig‘:to_;the charge of discrimination, the C"orhpl'a’l\fiva.\.'t: tha!
r«Examiner. erred in dismissing the charge ~of discrimination .on the. basls thAt
Ra(ny‘qf!;tlayp?{ was not motivated by. gmti-union considerations. While-not direct-
challenging “this. conclusion’, "the Complainant¥contends that discrimination -was

“shown. by . Respondent's giving a pay ‘increase to non-bargaining unit-employe¥

ollowing ‘a_ layoff -procedure shat mixed bargaining and non-bargainingi unit.em-
ployes-which procedure had not been agreed t6 by the Complalnant, and: by ‘fafling

10, follow ‘the civik service procedurés for "these_employes.  We are satisfied\that :

under: the, circumstances presented here, the layoffs were based on the.dec ~to
stay yithin-the library's budget allocation,-and that the evidence failed/to,.pr'-ov: el

""by c¢lear’and satisfactory preponderance of the evidence ‘thit.the &ctions were -

7 motlvated,rin part, by anti-union considérations.” Layoffs fell on-both. bargaining _

. ‘and non-bargalning unjt employes. The mere granting of “a pay.increase to non-

- bargaining unit -employes, while negotiating for pay increases for bargalning unit,
~employes,, daes not evidence. anti-union animus. &%/ Even when this action Is-
~coupled with Respondent's amendment of" fhe civil seryice ordinance, 5/ it-is. .
-Igsufficlent- to establish that these were motivated, {n -part, by antli-union don-

-, 'slderations., - o K S : .

e -‘l'i\'ere‘lore. we dnéj_.a!ﬂrming' the Exa;ﬁlner's'de.clsjbn that the Respondent's
* -actions dld not violaté'Sec. 111.70(3)(4) 3 of the MERA, e -

e W L o . - . .

i

Refusal to Bargain: - /;
*; The'Complainant contends that the Examiner efred In cancluding that the - i -
Respondent did not refuse to bargain jn good faith -with- the Complainant. "The .~
Complainant contends that the uniiateral decision to layoff employes.viglated the s .
ini-Respopdent's duty to bargain.  The decislon to_.layo!f employes Is not a-mandatory
i bject” of bargaining. 6/ ' “While the impact of the. decision -to layoff is a . .
ory.-subject: of bargalning, such bargalning obligation ddes.not pggelude the ...
entation of :the layofl decislon.without first bargaining on"the Jopacts Pl L
n;-employer. is' required to.barghin the impact prior.to implementation-Is.:
Hi%on.i.acase’ by case -basis,-as ‘to whether the, totaiity
Bt with _the’ statutory. requirement -of good :falth, 8/ -,
ealthat .the subject of layolfs was discussed™inipegotiations b 3
T ,_.'l}!oy.e,vhg‘qr-,-;l‘ssg,‘-and -agaln in ‘Jayée;:, 1982, and that bath parties
- proposals on the impact.of any layoft. In June, Complainant'made a d
galn- the Impact of any- layot{ and the Respondent Indicated that: It .wo
y thi pact."of “any layoffs. The. .evidenge ‘falled" to _&leish “tha
“upon requést. to participate’in discussions’ on.lmpactapatt: {r

.

)

1




__fihl,f -the parties had already previously discussed and included in thelr respeciive
Inal- offersy - Therefore, .we conclude that the ‘evidence related ,to the':
espondent's totallty.of conduct was ‘consistent with the statutory requirement\of
o AN
KT Rt R TR IR ~ L.t .oe - T oL e
' With -respect.to” the. Respondent's amendment of its civil service ordinance,” e
'thé. record establishes that the amendment removed a requirement of a 3/4 vote ot ...
.Yhe: City Councll to abolish a position p¥ior torthe layoff of thKe employe, and the
" -requirement that asdépartment head have civil service approval before-changing the: -
..status of an employe. "We do not find that theseichanges constituted an alteration) . |
-. ~of the 'status quo over which Respondent was obligated to bacgain because we are of * =
~ .the opinlon that the amendment of the civil service ‘ordifhnce Wis a—permissive -
ubject _of bargaining.  The amendment essentially changed the provisions of the A
“ordinance with respect to the procedure for making a decislon by the Respondentlp . |
.related to a-Jayoff.. lnasmuch as the decision to layoff is a permissive subjec
of -bargaining, the internal procedure that an emplayer utilizes to decide to mak
a. layoff, would likewise be permissive, as it relates primarily to the formulation
and management of public policy. While the impact of the ordinance change would
be subject to bargdining, the evidence failed to establish any distinction bFgtween
the impact of ‘such changeand the impaet of a resulting layoff. Additionally,
there was no evidence offered of any request for bargaining on” the Impact of the
_ ordinance change or that there was a refusal on the part 6! the Respondent to
.bargain the impact of its decision., . Therefore,, we conflude that the:unilateral
amendment of ‘the civil service ordinance did not constitute 'bad faith bargaining
“or a refusal to haﬁxin on the part of the Respondent, N B

d . ) DR
. The Complainant further argues, that the Respondent refused to bargain in)

good faith by unilaterally implementing the layof{s and the ordinance amendment”
pfior to exhausting the statutory impasse procedures of Secthon 111.,720(4)(cm)6,
Stats., In support of its position, the Complainant relies on Weymouth School
Committee and Natlona! Association of Government Employes, Local R-162, Case,
No. MUPZ4293, July 2, (932, a decision- of the Wagsachusetts Labor- Redations
- Commission. In that case, the union.requested that the, employer bargain the .
decislon and the impact of a change in a civil service orddn nce. The employer
‘refused both requests. Fven it said case is otherwise persuasive, the present
case does not involve a refusal upon request to bargain the impact. Therefore,
that, decision Is not In conflict with our decision in this instant matter. 10/ _
‘The second case rflied.on by the Complilnant is'a California Public Employment
. Relations Board decision, Moreno Valley Educators Assoclation v. Moreno Valley
~ 'Unifled- School District, Case LA-CE 398 decidad April 30, 1982, -In that case, the
..~employer -unilaterally implemented its last ‘offer before the compulsory advisory' =,
.. . arbltration -procedure-had been exhausted. The rule In that case,” if otherwise
t..persuasive ¥ Is inapplicable herein- because the subjects iinplemented lnvolved .
i« . .mandXtory subjects of bargaining., Here, the.decision to layoft and .the, decision
f...~to"amend the clvil service ordinance were permlssive subjects.of bargaining as to"
.-'which the municipal émployer had no duty to bargain. Therefore, Moreno Val]é! Is- ..
* -lnappli¢able to the-instant situation. i LT el

. B . . .
a . .
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Based on the above discussion, we, find" no basis to . concjude fhat—ther—35d
&‘\M Respondent 'refused to' bargalh or engaged %0 -bad faith bargaining.in: viokition™ of-: %~
REIN5ed,. 111,70¢3)(adh, Stats., and we- find that™ege Examiner ‘correctly dismissed the -~
o 55 gomplaint In- Its entirety. TN Ot el
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Dgted at.Midlson, .Wistonsin thig{7hh day ot 'lfg‘pruaqy.,' 1983,
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Macshall L. Gratz,-Commissioner -
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D IR R AU BRI PUR TR ce b .‘ Y “ - -
In this. case;-we_distinguished a casg of the Michigan Employmment:~ - :
Relations Commisyion where the employer Ifad refused to bargalp.over ‘impacty,
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