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STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petition of

AFSCME LOCAL 79- A Case 1
: No. 42541 ME- 345
I nvol vi ng Certain Enpl oyes of : Deci sion No. 20728-B

THE HUMAN SERVI CES BOARD OF FOREST,
ONEI DA AND VI LAS CQUNTI ES

Appear ances:
M. Steve Hartnann, Staff Representative, Wsconsin Council 40, AFSCME,

AFL-CIOQ P.O Box 676, Rhinelander, W 54501, appearing for the
Uni on.

Mul cahy and Wierry, S.C., Attorneys at Law, by M. Dean R Dietrich, P.Q
Box 1004, Wausau, W 54401-1004, appearing for the Enployer.

FI NDI NGS OF FACT, CONCLUSI ON OF LAW
AND ORDER CLARI FYI NG BARGAI NING UNI T

On July 12, 1989, AFSCME Local 79-A filed a petition requesting the
Wsconsin Enploynment Relations Conmission to clarify an existing bargaining
unit by including the positions of Mental Health Case Manager and CI P Case
Manager . Hearing in the matter was delayed pending attenpts to resolve the
matter. Hearing in the matter was held in Rhinelander, Wsconsin on Cctober
10, 1989 before Beverly M Massing, a menber of the Commission's staff. A
stenographic transcript of the hearing was received on Decenber 5, 1989. The
filing of post-hearing briefs was conpleted on February 8, 1990. The
Conni ssion, being fully advised in the prem ses, nmakes and i ssues the follow ng

FI NDI NGS OF FACT

1. The Hunman Services Board of Forest, Oneida and Vilas Counties,
herein the Enployer, is a nunicipal enployer and has its principal offices at
705 East Tinber Drive, Rhinelander, Wsconsin 54501-0897.

2. The Human Services Enpl oyees of Forest, Oneida and Vilas Counties,
Local 79-A, WCCME, AFSCMVE, herein the Union, is a |abor organization and has
its principal offices at P.O Box 676, Rhinelander, Wsconsin 54501.

3. Pursuant to an election conducted by the Conmi ssion, 1/ the Union
was certified as the bargaining representative of all regular full-tine and
regular part-tine enployes, including professional enployes, of the Human

Servi ces Center, Northwoods Qui dance Center and Koi noni a, excluding nmanageri al ,
supervi sory and confidential enployes.

4. On July 12, 1989, the Union filed a unit clarification petition
with the Commi ssion seeking the inclusion in the bargaining unit set forth in
Finding of Fact 3 of the positions of Community Integration Program (ClP)

Manager and Mental Health Case (MJC) Manager. The Enpl oyer opposes such
inclusion on the basis that the positions in question are occupied by
i ndependent contractors. The Enployer does not contend that the three

i ndividuals at issue herein should otherwi se be excluded from the bargaining
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unit if they are found not to be independent contractors. Al though at the
heari ng the Enployer reserved the right to argue managerial status of the CP
manager, the Enployer did not argue such status in its post-hearing briefs.

5. The CI P program operates solely on federal funds for the purpose of
integrating developnentally disabled individuals into the comunity by
relocating them from nursing homes and sinmilar facilities into group
residential hones or independent living settings. The CIP program has been in
exi stence for about six years. Initially, the CP duties were performed by
both the Devel opnentally Disabled Coordinator, a non-bargaining unit position,
and the Developnentally Disabled Specialist, a bargaining unit position.
However, in order to obtain better coverage for the CIP program the Enployer
deci ded to have one individual provide the CIP services. on January 10, 1989,
the Enployer entered into an agreement with Lynn Bartling whereby Bartling

would provide CIP service to the Enployer's clients. Each nonth, Bartling
submts a voucher showing the hours she has worked to Ann Soulier, the
Devel opnental |y Di sabled Coordinator. Initially, it was expected that Bartling

woul d work about 22-24 hours per week, although those hours have increased to
an average of 25-30 hours per week. Soulier reviews Bartling's hours of work
to determ ne both which clients are receiving the nost hours of service and to
be sure the hours do not result in expenses to the Enployer in excess of

program revenues. Soulier does not set the nunber of hours Bartling is to
wor k, although she has the authority to direct Bartling to work less hours if
the expenses exceed the revenues of the CIP program In general, Bartling

works from 9:00 a.m to 3:00 or 4:00 p.m on Tuesdays and Thursdays, although
she can vary her schedul e and has not worked every Tuesday and Thursday and has
worked on other days. Bartling generally notifies one of the Enployer's
secretaries if she either will be late or will not be in the of f ice on a
Tuesday or Thursday. Secretarial enployes of the Enployer perform any typing
needed by Bartling, route telephone calls to her, and take nessages for her.
The nessages are placed in her muilbox at the Enployer's facility.
Approximately one-third of Bartling's hours are spent at the Enployer's
facility where she has a desk in the sane office in which Soulier's desk is
| ocat ed. Bartling keeps her files in said office. The rest' of Bartlings
hours are worked at either her hone, the facilities of the contracted agencies,
or the residences of clients.

6. In 1984 the Enployer received a grant fromthe State of Wsconsin
to establish a programto provide supportive care and case managenent services
to children and adolescent clients who are chronically mentally ill. The

Enpl oyer entered into an agreenment with Kathy Mtchell for her to provide those
servi ces. When Mtchell decided to not continue her agreenent, the Enployer

entered into an agreement with David Nelson to provide those services. In
Sept enber of 1989, Nelson term nated his agreenent and the Enployer advertised
for a replacenent. Subsequently, the Enployer entered into agreements wth

Cat herine Kaiser and Nancy Schneider to replace Nelson and to function as Mn
Managers. Kai ser and Schnei der each work 20.5 hours per week. The Enmpl oyer
determ ned that one individual wuld work on Mndays, Tuesdays and Wednesdays,
while the other individual would work on Wdnesdays, Thursdays and Fridays.
Kai ser selected the Wdnesday, Thursday and Friday schedule and Schneider was
then assigned to work the Mnday, Tuesday and Wdnesday schedul e. The MHC
Managers work their hours at the Enployer's facility, their hones and
resi dences of clients. Each nonth, Kaiser and Schneider submt vouchers
showi ng their respective hours of work to Dennis Nelson, the Enployer's dient
and Conmmunity Services Coordi nator, who reviews the vouchers to verify that the
days worked do not result in expenses in excess of program funding. Kaiser and
Schnei der share an office at the Enployer's facility where they keep their
files. Secretarial enployes of the Enployer perform any typing needed for
Kai ser and Schneider, route telephone calls to them and take nessages for
them which are placed in their respective nmailboxes at the Enployer's
facility.
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7. Bartling, Kaiser and Schneider are paid an hourly rate for their
hours worked. They do not receive overtine pay or any of the fringe benefits
received by the Enployer's enployes, except they do receive an Enployer-
established nileage rate for using their own vehicles in their work. The
Enpl oyer neither withholds Social Security and/or income tax from their
conpensation, nor nakes unenploynent conpensation or worker's conpensation
paynents on their behalf. They do not receive paid vacations. If they want to
take off sonme days from work, they do not need the Enployer | s approval to do
so, but rather, arrange their schedules in accordance with the desired days
of f. For exanple, Bartling did take off ten days in February, 1989 for a
vacation. Bartling advised Soulier that she would be gone for ten days on the
day before she left on vacation. In case of an enmergency during such time off,
the situation would be handled by the other MAC Mnager or one of the
Enpl oyer's enpl oyes. The Managers do not attend either the weekly neetings of
staff enployes on Mnday nornings or mneetings between the Enployer's Medica
Director and nenbers of the Enployer's staff. The Enpl oyer does not conduct
eval uations of the performance of the Managers, or observe their performance in
the field. Wile the 1988-89 contract between the parties gives the Enployer
the right to conduct annual performance evaluations of its enployes, the
Enpl oyer general ly does not exercise this right.

8. The 1988-89 contract between the Enployer and the Union specifies
the normal workweek for regular full-time enployes to be "37 1/2 hours, Mnday
t hrough Friday". Wthin that tine frane, sone professional enployes are
assigned designated hours during which they are to be at the Enployer's
facilities. The professional enployes in the bargaining unit do have
flexibility in their work schedules based on the needs and availability of
their clients, and, therefore, the work schedules of at |east sone of them nmay
change from week to week. Enpl oyes are expected to attend weekly staff
neetings on Monday nornings. The Enployer's Medical Director used to neet
weekly with enployes to discuss certain clients. Those neetings no | onger
occur on a regular basis. Bargaining unit enployes also serve on various
conmunity support committees. Bargai ning unit enployes are paid on a salary
basis, and do not submit vouchers or tine sheets listing their hours of work.
Wien such enployes want to take off tinme from work, they nmust get the
Enpl oyer's approval to do so. For planned absences, the professional enployes
arrange their duties and client activities so as not to conflict with such tine
of f. The Enployer routinely approves the professional enployes requests for
time off. Pursuant to the 1988-89 contract, bargaining unit enployes receive a
variety of fringe benefits, such as paid vacations, paid holidays, health
i nsurance, overtine pay, sick leave, etc. For its enployes, the Enployer nakes
paynents to worker's conpensation and unenploynent conpensation funds and
wi t hhol ds taxes and social security fromtheir checks.

9. None of the three Managers have an agreenment with any other
enpl oyer for the purpose of providing services to the enployer's clients. The
Enpl oyer has contracts with three physicians, two of whom are psychiatrists and
the third is a famly physician, to provide services to clients at one of the
Enpl oyer's facilities. The Enmployer's staff performs typing for these
physi ci ans. The physicians use an office and have nmil boxes in the Enployer's
facility. At least one of the psychiatrists has contracts with other enployers
to provide services to their clients simlar to his contract with the Instant
Enpl oyer. The Enployer also has entered into contracts with other agencies
wher eby those agenci es provide services to the Enployer's clients.

10. Bargaining unit enployes perform certain duties which Bartling,
Kai ser and Schneider do not perform such as energency in-court related case
managenent functions, serving on various comunity support comittees
coordi nati on of supportive care prograns for the elderly, review and reconmend
actions on applications for admssion to nursing hones, and authorizing in-
patient mental health admissions for clients eligible for Title XX fundi ng.
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227. 49

11. The Enpl oyer exercises sufficient control over the work functions
of the CIP Manager and the MAC Managers to warrant the conclusion that said
i ndi vi dual s are not independent contractors.

Based on the above and foregoing Findings of Fact, the Commi ssion makes
and i ssues the follow ng

CONCLUSI ON OF LAW

As the Enployer exercises sufficient control over the work functions of
the CIP manager position, occupied by Lynn Bartling, and of the MIC Manager
positions, occupied by Catherine Kaiser and Nancy Schneider, so as to establish
that Bartling, Kaiser and Schneider are not independent contractors, said
i ndividuals are nunicipal enployes within the nmeaning of Section 111.70(1)(i)
of the Municipal Enployment Rel ations Act.

Based on the above and foregoi ng Findings of Fact and Conclusion of Law,
t he Conmi ssi on nakes and issues the follow ng

ORDER CLARI FYI NG BARGAI NING UNIT 2/

That the positions of CIP Manager and MHC Manager be, and the sane hereby
are, included in the bargaining unit set forth in Finding of Fact 3.

G ven under our hands and seal at the Gty
of Madison, Wsconsin this 16th day of
July, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By A. Henry Henpe /s/
A. Henry Henpe, Chairnan

Her man Tor osi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
WIilia Strycker, Comm ssioner

Pursuant to Sec. 227.48(2), Stats., the conmi ssion hereby notifies the parties that a petition
for rehearing may be filed with the Commi ssion by followi ng the procedures set forth in Sec.
227.49 and that a petition for judicial review nam ng the Conm ssion as Respondent, may be filed
by follow ng the procedures set forth in Sec. 227.53, Stats.

Petitions for rehearing in contested cases. (1) A petition for rehearing shall not be
prerequisite for appeal or review. Any person aggrieved by a final order nmay, within 20 days
after service of the order, file a witten petition for rehearing which shall specify in detail
the grounds for the relief sought and supporting authorities. An agency may order a rehearing
on its own nmotion within 20 days after service of a final order. This subsection does not apply
tos. 17.025(3)(e). No agency is required to conduct nore than one rehearing based on a
petition for rehearing filed under this subsection in any contested case.

Cont i nued
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Not e:

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified nail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings nmay be held in
the county designated by the parties. |If 2 or nore petitions for review

of the sane decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-linmts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the nmail to the Conmi ssion.
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HUVAN SERVI CES CENTER/ NORTHWOCDS GUI DANCE

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT
CONCLUSI ON OF LAW AND ORDER CLARI FYI NG BARGAI NI NG UNI T

The sole issue in dispute is whether the CI P Manager and the MHC Managers
are i ndependent contractors or rmunicipal enployes.

POSI TI ON OF THE UNI ON

The Union contends that the individuals at issue herein are hourly paid
enmpl oyes who should be included in the bargaining unit. Said enployes perform
the sane tasks at the sanme |ocation under the sanme supervision with the sane
clerical support as do bargaining unit enployes. C P and MHC Managers schedul e
their work in the same nanner as do the other professional enployes of the
Enpl oyer, i.e., in accordance with the needs and availability of the clients.
The three managers do not have an entrepreneurial investrment different fromthe
ot her professional enployes. Both groups have simlar education backgrounds
and use their own vehicles to service clients for which use a mleage
rei nbursenment is paid. The Enpl oyer has retained control of the manner in
whi ch the Managers performtheir functions.

POSI TI ON OF THE EMPLOYER

The Enployer argues that the individuals in question are independent
contractors since it has retained control only over the results of the services
provi ded by those individuals and has not retained control over the manner and
nmeans by which those results are acconplished. The three individuals have sole
control over the days and hours they work. The Enployer did not retain any
right to control their job perfornmance. The three nanagers deci de when and
where to see a client and how to neet the client's needs. The Enpl oyer
representative neither observes the Mnagers in the field nor directly
supervises their activities. The Managers do not attend staff neetings or
receive any fringe benefits, are paid differently than enployes, are not
subject to discipline or job performance evaluations, can take time off from
work wi thout approval, and can allocate resources anong clients w thout the
Enpl oyer' s approval . Finally, an actual financial investment is not required
to establish independent contractor status. The Enployer does not claimthat
the position in issue should be excluded on any other basis than their alleged
i ndependent contractor status.

DI SCUSSI ON

Section 111.70(1)(i), Stats. defines a rmunicipal enploye in pertinent
part as "any individual enployed by a nunicipal enployer other than an
i ndependent contractor. . ." Wien a question has arisen as to whether an
individual is an enploye or an independent contractor, the Conmm ssion has
applied the "right of control" test. This test provides that where the
enpl oyer for whom the services are performed retains sufficient right to
control the manner and means by which the result is acconplished, the
relationship is one of enploynent. Were the enployer retains control only as
to the result, the relationship is that of independent contractor. The
determ nation of which relationship exists depends on the particular facts of
each case and all the relevant indicia of the relationship nust be wei ghed and
assessed, with no one factor being dispositive. The earmarks of an independent
contractor are that there is usually an engagement in a venture involving a
financial investnment and an assunption of the risks involved in the

- 6- No. 20728-B



3/

undertaking; that profit and |oss are dependent on the efficiency and ability
of the independent contractor; that pay for services or goods is based on the
result rather than solely on the time to reach the result; and that the
i ndependent contractor exercises independent judgment and initiative in
det erm ni ng when, where, and how to acconplish the job. 3/

In the instant case, the Enployer asserts that the three Managers set
their own work schedul es, are not evaluated and provide their services without
super vi si on.

W acknowl edge the three Managers do have somewhat greater flexibility in
scheduling their hours and days of work than do the professional enployes of
the Enployer. For instance, the Managers do not attend weekly staff meetings,
unl i ke the enployes. However, the nmanagers do not have conplete freedom in
that respect. Wen Kaiser and Schneider, the MHC Managers, began working for
the Enployer, the Enployer determned that it wanted one enploye to work on
Mondays, Tuesdays and Wednesdays, and the other enploye to work on Wdnesdays,
Thur sdays and Fri days. The nore experienced enploye, Kaiser, was allowed to
choose one of those schedules: Schneider then was assigned to the other
schedul e of days. Kai ser and Schneider are expected to generally work 20.5
hours per week each. Bartling, the C P Manager, generally works from 9:00 a. m
to 3:00 or 4:00 p.m on Tuesdays and Thursdays and approxi nately 25-30 hours
per week. Although the Enployer argues that Bartling has conplete freedomto
det erm ne how many hours she will work in a week, as |long as she does not cause
t he program expenses to exceed the program revenues, the record does not reveal

a wde range in her weekly hours of work. The advertisenent, seeking
applicants for the position Bartling now holds, specified the successful
applicant would begin working 2224 hours per week. Soulier, who reviews

Bartling's hours, testified that Bartling is averaging "between 20 - -25 to 30"
hours a week. Al three Managers can alter, and have altered, their general
schedul es to acconodate both client needs or availability and the Manager's
personal preferences. However, the Enployer's professional enployes have a
simlar ability to alter their days and hours of work based on the sanme factors
as long as they nmeet the 37 1/2 hour workweek requirenment and any assignnents,
such as attending neetings or keeping certain office hours. Since nost, if not
all, of the professional enployes neet with clients and other agencies at
pl aces other than the Enployer's facilities just as the three Managers do, it
is necessary for both the enployes and the Managers to have the flexibility to
alter their hours and days of work.

Wt al so acknow edge that the Managers have the ability to arrange their
schedules so as to be off work w thout the Enployer's approval, whereas the
enpl oyes nust get approval to be off work. However, the enpl oyes have the sane
ability as the Managers have to arrange their schedules so that the Enployer
will approve their requests for tine off. Nothing in the record shows that
enpl oye requests for time off are not routinely approved.

Gven the foregoing, the Conm ssion concludes that the Enployer has
retai ned sone degree of control over the work schedul es of the three Managers.

The Enployer does not send enployes into the field to observe the
Managers at work. Neither is there any indication in the record that the
Enpl oyer does field observations of its professional enployes. Wiile the
1988-89 contract between the parties provides for annual per f or mance

Madi son Metropolitan School District, Dec. No. 6746-E (WERC, 12/86).
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eval uations of enployes, the testinony of the wtnesses indicates that the
Enpl oyer does not have a program of annual formal job perfornance eval uations.

Thus, the absence of performance eval uations of the Managers does not carry
any real significance.

Wiile the Enployer has the contractual right to discipline enployes for
just cause, the agreenents between the Enployer and the individual Managers
allow either party to terminate the agreenent at any tine upon witten notice.
The agreenents do not require just cause for the termnation. |f the Enployer
term nated the agreenment with one of the Managers, such would be the equival ent
of the discharge of an enploye. Thus, in our view, the Enployer has in effect
retained the ability to discipline the Managers, just as it has the right to
di sci pli ne enpl oyes.

Al t hough the Managers appear to have the ability, under the terns of
their agreements with the Enployer, to hire substitute subordinates to perform
the services required under the agreenents, none of the present Managers nor
their predecessors have ever attenpted to do so. Nor can the Conmi ssion
overl ook the fact, that, unlike at |east one of the physicians with whom the
Enpl oyer contracts, none of the three Managers have agreed to provide sinmlar
services for other enployers. Nor is there any evidence to show that the
Managers have solicited such agreenents from ot her enpl oyers.

The three Managers are paid in a different manner than are the enployer's
regular full-tine professional enployes. In this case, the Managers are paid
at a set rate for each hour worked, which is simlar to the way other
categories of enployes, who are less than regular full-tine, e.g., part-tinmg,
seasonal or tenporary, generally are paid. If the Managers' paynments were
based primarily on results, rather than on tinme, such an arrangement woul d have
been nore supportive of the independent contractor status. L"rtantly, there is
no profit or loss factor applicable to the manner in which the Mnagers are
conpensat ed.

The Managers do not receive the fringe benefits which are received by the
Enpl oyer's enpl oyes. However, such a lack of benefits is not particularly
supportive of the Enployer's position inasmuch as the financial arrangements
bet ween the Enpl oyer and the Managers nmy be the result of other factors, such
as | abor market conditions, individual worker considerations, etc.

Wth respect to the financial investnent of the Mnagers, they do use

their personal vehicles in perfornming service for the Enployer. O her
prof essi onal enployes of the Enployer also use their personal vehicles in the
same manner for which they receive a nileage reinbursement, just as the
nmanagers receive, although the reinbursenment anounts may be different. The

Managers al so have an investnment in their education and experience. However ,
the record does not establish that their education and experience backgrounds
are unique in conparison either to other professional enployes of the Enployer
or to the type of service the Managers are providing to the Enployer. Such is
a distinguishing factor from the Madison Schools decision relied on by the

Enpl oyer.

Further, the Enployer furnishes the Mnagers wth office space and
clerical services without any cost to the Managers, an arrangenment which does
not support independent contractor status.
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Considering all of the foregoing, the Commi ssion concludes that, on
bal ance, there are insufficient indicia present to establish an independent
contractor relationship. Particularly inmportant in our view are the facts that
none of the managers offer their services to any other enployers; that their
conpensation is nore directly related to tinme worked than result; that the
Managers are not responsible for their expenses or support services; and that
there is no particular profit or loss potential based upon their efficiency or
skill. Wil e the Managers have substantial discretion as to how the work is
performed, their discretion is not significantly greater than that of the
prof essional enployes in the unit. Thus, we conclude that an enpl oyer-enpl oye
relationship exists under the "right of control" test and, therefore, the
positions of CIP Manager and MHC Manager are occupi ed by muni ci pal enpl oyes and
appropriately included in the bargaining unit.

Dated at Madi son, Wsconsin this 16th day of July, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A. Henry Henpe /s/
A. Henry Henpe, Chairnman

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITlia Strycker, Comm ssioner
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