STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petition of

W SCONSI N COUNCI L 40, AFSCMVE, AFL-CI O Case 2
: No. 47180 ME-565
I nvol vi ng Certain Enpl oyes of : Deci sion No. 21424-E

G TY OF MAUSTON

Appear ances:
M. Mchael WIlson, Staff Representative, Wsconsin Council 40, AFSCVE,
AFL-CI O 5 (dana Court, Madison, Wsconsin 53719-1169, appearing on
behal f of the Union.
Codfrey & Kahn, S.C., Attorneys at Law, by M. Jon E. Anderson, 131 West
W/lson Street, P.Q Box 1110, Madison, Wsconsin 53701-1110, appearing
on behalf of the Gty.

FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER
CLARI FYI NG BARGAINING UNI' T

Wsconsin Council 40, AFSCME, AFL-CIQ filed, on August 14, 1992, a
petition requesting the Wsconsin Enploynment Relations Commission to clarify a
bargaining unit of certain enployes of the City of Muwuston, by determ ning
whet her the positions of Deputy Treasurer, Deputy derk/ADA Oficer and
Confidential Secretary should be included in that bargaining unit. A hearing
on the petition was conducted in Mauston, Wsconsin, on Cctober 12, 1992,
February 24, 1993 and April 26, 1993. The hearing was transcribed. The
parties submtted post-hearing briefs, the |ast of which was received August 9,
1993. The Commission, being fully advised in the prem ses, nmakes and issues

the follow ng

FI NDI NGS OF FACT

1. Wsconsin Council 40, AFSCME, AFL-CI O, hereinafter the Union, is a
| abor organization which has its offices located at 5 Qdana Court, Madison,
Wsconsin 53719.

2. The Gty of Mauston, hereinafter the City, is a nunicipal enployer
which has its offices located at 303 Mansion Street, Mauston, Wsconsin 53948.

3. On Novenber 7, 1983, the Union filed with the Conmi ssion a petition
for election involving certain enployes of the Cty. The City and the Union
ultimately filed a "Stipulation For Election I|nvolving Minicipal Enployees."
That stipulation was received by the Conmmi ssion on February 17, 1984, and
stated "(t)he collective bargaining unit agreed upon as appropriate for such
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election": thus: "All regular full-time and regular part-tinme enployes of the
Cty of Mauston, excluding managerial, supervisory, confidential and library
enpl oyes. " Also received by the Commssion was a list of Gty enployes
stipulated by the Union and the City to be included in the bargaining unit and
eligible to vote in the election. The Conmi ssion conducted the election on
March 23, 1984, and the Union was selected by the majority of the voters to be
their collective bargaining representative. The Comm ssion certified the
results of the election in Decision Nunber 21424, issued on April 25, 1984.
The unit description fromthat certification decision reads thus: "all regular
full-tinme and regular part-tine enployes of the City of Mauston, excluding
managerial, supervisory, confidential and library enployes." Since that
certification, the Union and the Gty have been parties to a nunber of
col l ective bargai ning agreenents, one of which is, by its ternms, in effect for
a period from January 1, 1991, to Decenber 31, 1992. Article 1 of that
agreenment is headed "RECOGN TION. " Section 1 of that Article is headed
"Bargaining Unit and Representation"” and reads as foll ows:

The City recognizes the Union as the exclusive bargaining
representative for all regular full-tine and regular part-
time enployees of the Cty, but excluding mnanagerial,
supervi sory, confidenti al and library enployees, and
excluding tenmporary or casual part-tine enployees, as
identified in Article 1, Section 4.

4. On August 14, 1992, the Union filed a wunit clarification petition
requesting that the positions of Deputy Treasurer, Deputy Cerk/ADA Oficer and
Confidential Secretary, currently held by Eileen Powers, Renee Hazelton and
D ane Kropiwka, respectively, be included in the existing bargaining unit

described in Finding of Fact 3 above. The City contends that the three
positions in question should be excluded from the wunit. In support of
exclusion, the Cty first argues that the Deputy Treasurer is a confidential,
managerial and supervisory enploye. The Cty next argues that the Deputy

Clerk/ADA Oficer is a confidential and nanagerial enploye. Finally, the Cty
argues that the Confidential Secretary is a confidential enploye.

5. The City, located in central Wsconsin, has a population of 3,480
peopl e. It is governed by an elected Mayor and Council but enploys a Gty
Adm ni strator. The Cty has up to 75 enployes on payroll at any one tine.
There are two (2) unions representing enployes of the City; the Union herein
and Labor Association of Wsconsin. The Gty Administrator position is
formally known as "Adm nistrator-C erk-Treasurer-Conptroller” within the Gty
O dinances. The Gty does not enploy a Personnel Director or Finance Director.

6. Joan Boyer began her enploynent as the Gty Admnistrator on
January 1, 1992. Under her guidance, the Gty was reorganized effective on or
about August 31, 1992 to provide for nore effective and efficient operations.
The reorgani zation was both within the central office or Departnent of
Adm nistration of the Gty as well as outside. As part of the reorganization,
the Gty reorganized the central office, creating the positions of Deputy
Treasurer, Deputy derk/ADA Oficer and Confidential Secretary. These
positions were not created as part of the bargaining unit. Anong the positions
elimnated was a bargaining unit position of Wility Cerk/Secretary occupied
by Susan Bosgr aaf.

7. Eil een Powers currently occupies the position of Deputy Treasurer.
Previously, she held the position of Deputy Cerk Treasurer, a position that
was not within the bargaining unit. Her job is located in the Departnent of

Adm ni stration. Her major work function is essentially serving as the Cty's
bookkeeper to manage, collect, disburse, receipt and account for all City funds
under the direction of the Gty Adnministrator. Maj or duties and
responsibilities include performng a wde range of tasks relating to
Accounting, Elections, Payroll and other related duties as noted bel ow.
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8. Eil een Powers has many accounting duties and responsibilities. Somne
exanpl es i ncl ude: investing Cty funds and transferring funds between
financial institutions; preparing various financial reports; helping to prepare
the annual budget; tracking receipt of all nonies; preparing and 1ssuing
checks; tracking all bond issues; keeping track of all revenues and
expenditures; preparing and collecting taxes and assisting with any audits by
the State. She approves expenditures in the Cty Admnistrator's absence. She
has al nost conplete responsibility for all aspects of the election process,
including the kind and nunber of tenporary enployes to be used in running
el ecti ons. She provides interpretation of the CGty's rules and ordi nances
regardi ng zoning and provides high-level admnistrative services to the Gty's
Zoning Board of Appeals. She works closely with the Gty Administrator on
matters of budget, administration, |labor relations, personnel, levy and various
Cty services, and often serves as a "sounding board" for the City
Adm ni strator. She organi zed and supervises the office staff including the
Deputy Cerk/ADA Oficer and Confidential Secretary.

Eileen Powers also helps the Gty Administrator respond to grievances by
researching the grievants' personnel files, by |ooking at past grievances, by
strategizing with respect to the City's position on grievances and possible
replies, by voicing her opinion when asked by the Cty Admnistrator with
respect to the nerits of a grievance and by helping the Cty Admnistrator
draft replies to grievances. Powers has been involved in several grievances to
date, but does not get involved in every grievance. Powers also is involved in
ot her aspects of the Cty's l|abor relations. In this regard, she works on
budget issues pertaining to |labor relations; she retrieves budgetary financi al
information which the Union nmay not be aware of; she initiates discussion on
issues like health insurance, costs out different proposals |ike self-funding,
and discusses alternatives with the Gty Admnistrator that are not presented
to the Union; she has know edge of the CGty's strategy, and participates in
di scussions with the Cty Admnistrator regarding other Union and personnel
i ssues such as retirenment, layoffs or contracting out of services |ike garbage
and trash pickup; she costs out offers in negotiations, and presents this
information to the Gty Admi nistrator but not necessarily to the Union; she is
aware of, has know edge of and participates in the fornulation of the Gty's
goals and strategies in labor relations and negotiations particularly wth
respect to the financial inpact of same. Eileen Powers participates in nmatters
involving the consideration of confidential information relating to |abor
relations and has access to and knowl edge of confidential information relating
to labor relation. As noted above, this confidential information deals wth
the Cdty's strategy and position in collective bargaining, contract
admnistration, litigation and other simlar matters pertaining to |[abor
relations and grievance handling between the Cty and the Union and is
generally unavailable to the Union. Based on the foregoing, Eileen Powers has
sufficient access to, know edge of and participation in confidential |[abor
relations matters so as to render her a confidential enploye.

Eileen Powers exercises a great deal of independent judgnment in
supervising the office staff in assigning, prioritizing and coordinating
virtually all work in the Administration Department. She also effectively

recommends in the hiring of all of the City's office positions, and is invol ved
in all phases of the Cty's hiring process in this area except for the actual
interview which is conducted by the Cty Admnistrator. She eval uates the
performance of the office enployes, and has primary responsibility for their
training. She has the authority to effectively recomend discipline. She is
conpensated at a "significantly greater" level than the two (2) enployes she
super vi ses. Ei l een Powers does possess and exercise supervisory duties and
responsibilities in sufficient conbination and degree to render her a
supervi sory enpl oye.

9. Renee Hazelton currently occupies the position of Deputy Cerk. Her
maj or work function is the processing of purchase orders and clains, invoicing,
utility billing, special assessnent billing and recordkeeping. She also
performs other related duties such as receptionist, ADA Oficer, clerical,
nmachi ne operator, etc. Hazelton spends approximately 67% of her tinme on duties
relating to purchasing and clains, and over 25% of her time on billing
functions. The renmining eight percent of her tinme is spent on all her other

-3
No. 21424-E



duties including functioning as the Cty's ADA (Americans Wth Disabilities Act
of 1990) officer.

Al t hough Renee Hazelton has "conplete" responsibility for devel oping and
i mplemrenting the Gty's ADA policy and program she has not taken much action
in this area yet other than to neasure sone doorways and washroons to see if
they meet ADA standards. Hazelton al so apparently developed an American Wth
Disabilities Gievance Procedure which provides for the ADA officer to attenpt
to resolve conplaints at the first step. Her responsibilities under the ADA
also include the authority to nake recommendations on all physical facilities
in the City to make sure they conply with ADA requirenents, the authority to
nmake recommendations on reasonabl e accomopdations, and the authority to nake
reconmendati ons regarding hiring to conply with the ADA. Wth respect to her
other duties and responsibilities, Hazelton nakes recomendations on sone
matters like collections and utility rates which ultinmately are decided by the
Public Service Conmm ssion. She might bring to the City Admnistrator's
attention issues or problens relating to the sewer rates, energy and water
conservation ideas, and sewer and water service. However, except for supplying
information and ideas on these issues to her supervisor, Eileen Powers, the
Cty Administrator, special auditors and possibly others, including various
Cty Conmittees and the Council, Hazelton does not have authority to take
action on her own in these areas. Finally, Hazelton has authority to sign
paychecks, and naintains the executive session minutes (which are typed by
Diane Kropiwka, the Confidential Secretary). Renee Hazelton does not
participate in a sufficiently significant manner in the formulation,
determination and inplenentation of nanagement policy or have sufficient
authority to conmt the City's resources so as to render her a manageri al

enpl oye.

Renee Hazelton handl es conplaints at the first step of the ADA grievance

procedure as noted above. These responsibilities as well as her other
responsibilities regarding the ADA noted above may at tinmes be in conflict with
the terns and conditions of the parties' collective bargaining agreenent. In

nost instances, however, Hazelton's efforts at reasonabl e accomodati on such as
providing equal access generally would not affect changes in terms and
condi tions of enploynent. In a de mninmus nunber of instances, she m ght
affect changes in enploynment practices that would affect such matters as, for
exanpl e, seniority or job classifications, and these actions nmight inpact terns
and conditions of enploynent. Hazelton wll play an integral part in
devel oping the City's strategy in responding to ADA matters either by resolving
the problem on her own or naking recomrendations to the Cty Administrator or
ADA Conpliance Commttee. However, although Hazelton has the responsibility to
ensure that people with disabilities are not discrimnated against in the
Cty's hiring process, she is not directly involved in neking the decision as

to who is hired. She does not supervise enployes or handl e grievances under
the parties' collective bargaining agreenent. The only information she could
identify at hearing that she would be required to keep confidential is mnedical
records pertaining to her responsibilities as ADA officer. Except for the
first step, all other steps of the Anmerican with Disabilities Gievance
Procedure are public. Hazelton testified that she could appeal ADA conplaints
beyond the City Council if she was not satisfied with the result; however,
neither the aforesaid ADA grievance procedure or her job description or the
record contains any persuasive evidence that she has this responsibility. In

addition, Hazelton testified that she was unsure about her role before the
EECC. Finally, the Deputy O erk/ADA Oficer has no responsibilities whatsoever
with respect to the collective bargaining process. Hazelton does not have
sufficient access to, know edge of, or participation in confidential |abor
relations matters to render her a confidential enploye.

10. Diane Kropiwka currently occupies the position of Confidential
Secretary located in the Cty Admnistration Departnent. Kropi wka performs a
wi de range of adm nistrative, secretarial and office duties primarily for the
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Cty Administrator, but also for the Myor, other Cty officials and various
Cty Commttees and the Council. Kropiwka opens all nmail relating to
confidential l|abor relations matters fromthe Gty's labor attorney to the Cty
Admi nistrator; she helps the Gty Administrator prioritize this information and
she may file certain information or help the Gty Admnistrator conpile a
response. She is involved in the Cty's response to various grievances by
sonetimes doing research on different grievances, discussing with the Gty
Adm nistrator various responses to grievances, helping to draft grievance
responses, typing grievance responses, naintaining personnel and grievance
records and typing mnutes from closed sessions of the Cty Council, Personnel
Conmittee, Police and Fire Conmi ssion and other commttees regardi ng personnel
matters, labor relations and |awsuits. Kropiwka al so types correspondence, and
has know edge of confidential information regarding collective bargaining. She
types notes from coll ective bargai ni ng sessions which are not available to the
Uni on. She did research and retrieved docunents and information to help
prepare the City's position on a lawsuit filed by the Union over health
i nsurance carriers. She attends joint budget neetings wth various
representatives from the Cty and the Unions. She types confidential
information for the Mayor. Her work station is physically separate from other
offices and is located in the Gty Admnistrator's office suite. She is the
mai n person assigned to perform clerical work for the Cty Admnistrator who
has significant manageri al , supervisory and confidenti al duties and
responsibilities for the Cty. Kropi wka has sufficient access to, know edge
of, and participation in confidential |abor relations matters so as to render
her a confidential enploye.

Upon the basis of the above and foregoi ng Findings of Fact, the Commi ssion
nmakes and i ssues the follow ng

CONCLUSI ONS OF LAW

1. Eil een Powers, the occupant of the Deputy Treasurer position in the
Cty, is a supervisory enploye within the meaning of Sec. 111.70(1)(o0)1, Stats.
and a confidential enploye within the neaning of Sec. 111.70(1)(i), Stats. and
therefore is not a nunicipal enploye within the neaning of Sec. 111.70(1) (i),
Stats.

2. Renee Hazelton, the occupant of the position known as Deputy
Clerk/ADA Oficer, is neither a confidential nor nanagerial enploye within the
nmeani ng of Sec. 111.70(1)(i), Stats., and therefore is a nunicipal enploye
within the meaning of Sec. 111.70(1)(i), Stats., properly included with the
bargai ning unit noted in Finding of Fact 3.

3. D ane Kropi wka, the incunbent Confi denti al Secretary, is a
confidential enploye within the nmeaning of Sec. 111.70(1)(i), Stats. and
therefore is not a nunicipal enploye within the neaning of Sec. 111.70(1)(i),
Stats.

Upon the basis of the above and foregoi ng Findings of Fact and Concl usi ons
of Law, the Conm ssion nakes and issued the follow ng

ORDER CLARI FYI NG BARGAINING UNIT 1/

1. The position known as Deputy Oerk/ADA Oficer is hereby included in
the bargaining unit noted in Finding of Fact 3.

2. The positions of Deputy Treasurer and Confidential Secretary continue
to be excluded fromthe bargaining unit described in Finding of Fact 3 above.

G ven under our hands and seal at the Gty of
Madi son, W sconsin this 29th day of Novenber,

1/ Foot note found on pages 7 and 8.
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1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON
By

A. Henry Henpe, Chairperson

Her man Tor osi an, Comm ssi oner

WIilTiam K. Strycker, Conmm ssi oner

1/

Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing nmay be filed with the Conm ssion by
following the procedures set forth in Sec. 227.49 and that a petition for
judicial review naming the Commssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the order,
file a witten petition for rehearing which shall specify in detail the
grounds for the relief sought and supporting authorities. An agency may
order a rehearing on its ow notion within 20 days after service of a
final order. This subsection does not apply to s. 17.025(3)(e). No
agency is required to conduct nore than one rehearing based on a petition
for rehearing filed under this subsection in any contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by |aw, any person aggrieved by a decision specified
in s. 227.52 shall be entitled to judicial review thereof as provided in
this chapter.

(a) Proceedings for review shall be instituted by serving a petition
therefore personally or by certified nail upon the agency or one of its
officials, and filing the petition in the office of the clerk of the
circuit court for the county where the judicial review proceedings are to
be held. Unless a rehearing is requested under s. 227.49, petitions for
revi ew under this paragraph shall be served and filed within 30 days after
the service of the decision of the agency upon all parties under
s. 227.48. If a rehearing is requested under s. 227.49, any party
desiring judicial review shall serve and file a petition for review w thin
30 days after service of the order finally disposing of the application
for rehearing, or within 30 days after the final disposition by operation

of law of any such application for rehearing. The 30-day period for
serving and filing a petition under this paragraph comences on the day
after personal service or mailing of the decision by the agency. If the

petitioner is a resident, the proceedings shall be held in the circuit
court for the county where the petitioner resides, except that if the
petitioner is an agency, the proceedings shall be in the circuit court for
the county where the respondent resides and except as provided in ss.
77.59(6) (b), 182.70(6) and 182.71(5)(g). The proceedings shall be in the
circuit court for Dane county if the petitioner is a nonresident. [If all
parties stipulate and the court to which the parties desire to transfer
the proceedings agrees, the proceedings may be held in the county
designated by the parties. If 2 or nore petitions for review of the sane
decision are filed in different counties, the circuit judge for the county
in which a petition for review of the decision was first filed shall
determine the venue for judicial review of the decision, and shall order
transfer or consolidation where appropriate.
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Not e:
Commi
this

(b) The petition shall state the nature of the petitioner's interest,
the facts showing that petitioner is a person aggrieved by the decision,
and the grounds specified in s. 227.57 upon which petitioner contends that
t he deci sion should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of
ssion service of this decision is the date it is placed in the mail (in
case the date appearing inmediately above the signatures); the date of

filing of a rehearing petition is the date of actual receipt by the Conm ssion

and
recei

the service date of a judicial review petition is the date of actua
pt by the Court and placenent in the nmail to the Conmi ssion.
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C TY OF MAUSTON

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSIONS CF LAW
AND ORDER CLARI FYI NG BARGAI NING UNI T

The background facts, procedural devel opnent and basic positions taken by
the parties in this case are as stated in the preface and Fi ndings of Fact.

POSI TI ONS OF THE PARTI ES

The Uni on

The Union basically argues that the Gty is entitled to have no nore than
two (2) exclusions in the Departnment, i.e., the Cty Admnistrator and one (1)
confidential enploye. The Union believes the Gty should have chosen one (1)
confidential exclusion, but "for whatever reason did not do so." Since the
Cty was unable to make the decision, the Union feels the Conm ssion should
nmake the confidential selection for it. In this regard, the Union contends
that the Deputy Treasurer can easily perform both from a skill and tine

standpoint, all the confidential tasks for the Cty.

Wth respect to the other issues raised by the City in support of its
position that the three (3) enployes in dispute should be excluded from the
appl i cabl e bargaining unit, the Union argues that neither the Deputy Treasurer
nor the Deputy Cderk are nanagerial enployes due mainly to the overriding
control exercised by the Gty Admnistrator over City operations. In addition,
the Union argues that the Gty has enbellished the authority and invol vemrent of
the Deputy Cderk/ADA Oficer in policy and managenent deci sions. Nor ,
according to the Union, do ADA responsibilities automatically confer
confidential and nanagerial status on the Deputy derk. Finally, the Union
argues that Eileen Powers does not act as a supervisor or have sufficient
authority to do so sinply by "acting in the absence of" the Gty Admnistrator.

The Union concludes that the City's operations would not be unduly
di srupted by the designation of one (1) confidential enploye, preferably Eileen
Powers; that the CGty's actions in assigning the only available enploye to
perform certain confidential duties as well as its other actions in assigning
duties and conferring so-called responsibilities on the enployes in dispute
were designed to erode the bargaining unit; and that the Conmi ssion should

i nclude the other two enployes in the existing bargaining unit because there is
no basis in the record for excluding them

The Gty

The City argues in summary that the Deputy Treasurer is a confidential,
managerial and supervisory enploye, that the Deputy Cderk/ADA Oficer is a
confidential and nmanagerial enploye and that the Confidential Secretary is a
confidential enploye. Contrary to the Union's assertion, the Gty maintains
that the reorganization and allocation of job duties was undertaken primarily
to put in place a system of checks and balances to maintain the integrity of
the Cty's finances and to provide the maximum efficiency in performng the

office functions of the Cty. Based on the entire record and applicable |egal
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standards, the Cty contends that the Conm ssion should exclude all three (3)

positions fromthe bargaining unit.

DI SCUSSI ON

The Conmmission will, on the basis of the record and job content, place
each position at issue in the applicable bargaining unit or exclude said
position fromthe unit if it is found to be a statutorily-excluded position

In determining whether a position is supervisory, nmanagerial or
confidential, the Commssion wll rely wupon the following criteria and
polici es.

Supervi sory Status

In determning if a position is supervisory, the Conm ssion considers the
following criteria:

1. The authority to effectively reconmend the
hiring, pronoti on, transfer, discipline or
di scharge of enpl oyes;

2. The authority to direct and assign the work
force;

3. The nunber of enployes supervised, and the

number of other persons exercising greater
simlar or lesser authority over the sane

enpl oyes;

4. The level of pay, including an evaluation of
whet her the supervisor is paid for his or her
skills or for his or her supervision of

enpl oyes;

5. Whet her the supervisor is prinarily supervising
an activity or is primarily super vi si ng
enpl oyes;

6. Whet her the supervisor is a working supervisor

or whether he or she spends a substantial
majority  of his or her time supervising
enpl oyes; and

7. The anount of independent judgment exercised in
t he supervision of enployes. 2/

It is not necessary that all the indicia of supervisory status be present
to find a position to be supervisory in nature, however it is necessary that
those factors should be present in sufficient conbination and degree to clearly
establ i sh such supervisory status. 3/ Moreover, mnor supervisory duties, such
as participating in enploynent interviews and adjusting vacation schedul es,

2/ Wod County, Dec. No. 9140-B, (WERC, 5/92); Miskego-Norway Schoo
District, Dec. No. 1085-A, (VERC, 12/91); Kenosha County (Brookside Care
Center), Dec. No. 19435-C (WERC 9/91); Gty of Lancaster, Dec. No. 27180,

VERC, 2/92.

3/ Id.
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will not in and of themselves elevate a position to supervisory status. 4/ A
conclusion that a position is supervisory nay be based upon the incunbent's
exerci se of such authority over non-unit personnel. 5/ Job descriptions may
well be helpful in the determ nation of enploynent duties, but of greater
wei ght in determning supervisory status, are the actual duties perforned. 6/

Manageri al St atus

In determ ning whether a position has managerial status, the Conmi ssion
considers the degree to which individuals participate in the fornulation,
determination and inplenentation of mnmanagement policy and/or possess the
authority to commt the enployer's resources, either by playing a significant
role in the creation of a budget or by allocating funds for differing program
purposes within a budget. MIwaukee v. WERC, 71 Ws.2d 709 (1976); Eau Caire
County v. WERC, 122 Ws.2d 363 (CtApp 1984); Kewaunee County v. WERC, 141
Ws.2d 347 (Gt App 1987).

Participation in the formation, determnation and inplenmentation of
policy must be ". . at a relatively high level of responsibility" for such
participation to qualify an individual as a managerial enploye. Village of
Jackson, Dec. No. 25098 (WERC, 1/88), and cases cited therein. See al so,
Portage County, Dec. No. 6478-C (WERC, 10/87); Town of Conover, Dec. No.
24371-A (WERC, 7/87); Marathon County, Dec. No. 19130-E (WERC, 2/88) at p.5;
Door County (Courthouse), Dec. No. 24016-B (WERC, 8/88), and cases cited
t herei n.

For an enploye to be managerial based upon his/her ability to allocate
the enployer's resources, the enployes' activities nust significantly affect
the nature and direction of the enployer's operations. Village of Jackson,
supr a. If the enploye's input into making/drafting an original budget is not
nerely routine or mnisterial, the enploye's budgetary involvenent wll not
warrant his/her exclusion as a nmnagerial enploye. See, e.g., Village of
Jackson, supra; Portage County, supra.

Confidential Status

The Commission has established that, for an enploye to be held
confidential, the enploye nust participate in nmatters involving the
consi deration of confidential information relating to labor relations, or mnust
have access to or know edge of confidential information relating to |abor

rel ations. For information to be confidential, it nmust (a) deal with the
enpl oyer' s strategy or position in collective bargaining, contract
admnistration, |litigation or other simlar matters pertaining to |[|abor

relations and grievance handling between the bargaining representative and the
enpl oyer and (b) be unavailable to the bargai ning representative. 7/

Deputy Treasurer

The Deputy Treasurer, Eileen Powers, is paid at a "significantly greater”
| evel than the two enpl oyes that she supervises. She has conplete authority to
supervise said enployes and exercises a great deal of independent judgnent in
assigning, prioritizing and coordinating virtually all their work. She has
effectively recomrended hiring these enployes, and been responsible for their

4/ Gty of MIwaukee, Dec. No. 16483 (WERC, 8/78).

5/ Cty of Two Rivers (Police Dept.), Dec. No. 21959-A (WERC, 2/91); and
Gty of Lake Geneva, Dec. No. 18507 (WERC, 3/81).

6/ Gty of Cudahy (Library), Dec. No. 26680, (WERC, 11/90).

7/ Crawford County, Dec. No. 16931-B (WERC, 9/89); N colet Area Technical
ColTege, Dec. No. 23366-C (WERC, 3/93).
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trai ni ng. She evaluates their performance, and has the authority to
effectively recomend discipline. Contrary to the Union's assertion, the
Deputy Treasurer does not only exercise this authority in the Gty
Adm nistrator's absence. Based on the foregoing criteria, the Commi ssion finds
that the Deputy Treasurer possesses oOr exercises supervisory authority in
sufficient conbination and degree to be deened a supervisor within the neaning
of the Municipal Enployment Rel ations Act.

Li kewise, we find that Powers is a confidential enploye. As nore
specifically outlined in Finding of Fact 8, through her role in budget
preparation and costing, Powers has access to and know edge of information
dealing with the City's strategy in collective bargaining, which information is
not available to the Union. The record also indicates that Powers has
initiated discussions on collective bargaining issues which had the potenti al
to save the City noney, and discusses various alternatives with the Gty
Adm nistrator, not all of which are shared with the Union. Powers al so hel ps
the Gty Administrator respond to various grievances by researching the
grievant's personnel file and past grievances, by strategizing with the Cty
Adm nistrator with respect to the Cty's position on grievances and possible
replies and by helping the Gty Adninistrator draft replies to grievances.

G ven the foregoing we find it unnecessary to determ ne whether Powers is
al so a managerial enpl oye.

Deputy derk/ADA Oficer

The City argues that the Deputy Oerk, Renee Hazelton, has sufficient
confidential and nanagerial duties to exclude her from the bargaining unit.
The record, however, does not support that finding.

Concerni ng her alleged managerial duties and responsibilities, the record
i ndicates the Deputy Cderk/ADA Oficer has responsibility for devel oping and
implemrenting the Gity's ADA policy and program Yet, she has not taken any
significant action in this area as of the date of the hearings except
apparently to devel op an ADA grievance procedure and to neasure a few doorways,
and sidewal ks. In addition, any proposed changes relating to ADA nust go
through, at a mininum the Cty Admnistrator, the appropriate Gty comittee,
and the Council for approval through an ordi nance change before beconing in
effect. Hazelton's responsibilities as part of the ADA grievance procedure are

only at the "first step.”" Hazelton testified that she had responsibility for
deci di ng how i ndivi dual conplaints would be handl ed, and that she coul d appeal
beyond the Council to a higher level if she was not satisfied with the

Counci |l 's decision. However, the City's ADA grievance procedure does not spell
out this responsibility nor does Hazelton have any idea what her role before

the EEOC (or higher "court") would be. Hazelton is not an attorney, and,
therefore, could not represent a conplainant on an ADA matter in a court of
| aw. Hazel ton nakes recomrendati ons on physical facilities, on reasonable

accommodations and on elimnating discrimnation in hiring practices. However,
despite the inportance of the ADA, on bal ance, we are persuaded that the Deputy
Clerk/ ADA Oficer's role is primarily one of providing practical expertise to
the Gty in terms of conplying with the ADA's requirements rather than
allocating the CGty's resources in a nmanner which significantly affects the
nature and direction of the Cty's operation. W reach a similar conclusion
with respect to Hazelton's other duties. She spends the vast mgjority of her
time on duties relating to billing, purchasing and clainms. She comes up with
ideas to pronote energy and water conservation, and gathers infornation
regarding same, but it is left to others like special auditors, the Gty
Adm nistrator, and the appropriate city comittees to inplenent same. She has
sonme responsibility for reconmendations on utility matters which ultimately end
up before the Public Service Commi ssion, but these recomendati ons go through a
chain of conmand starting with her supervisor, Eileen Powers, and through the
Cty Admnistrator up to the Gty Council. Based on all of the foregoing, we
find that the Deputy Cerk/ADA Oficer does not possess sufficient nanagerial
authority to be found to be a nanagerial enpl oye.
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Li kewi se, we find that the Deputy Cerk/ADA officer does not function as
a confidential enploye. She does not participate in collective bargaining or
grievance processing as a Cty representative under the Cty's collective
bar gai ni ng agreenents. She does not supervise enployes or discipline enployes
within the neaning of the parties' collective bargaining agreenent. The only
confidential information that she maintains, according to her testinony, is
nmedi cal records and a person's disability. The CGty's nmain claimwth respect
to confidential status for Hazelton is her confidential duties relating to the
ADA. In this regard, the Gty argues that in resolving clains Hazelton will
play an integral part in developing the City's strategy in responding to the
situation, and that this information is not available to the Union. However,
Hazelton has not acted in this capacity to date. Nor did the Gty give many
specific, concrete exanples where these conflicts would occur which would
necessarily conflict with the Gty's collective bargaining relationship with
the Union. In this regard, it should be pointed out that accommodations such
as putting a desk on blocks, providing a ranp, providing an opteq (visual
enhancenment tool for printed naterials), and a voice synthesizer for conputer
or word processor use which allow disabled enployes to performthe same job in
a different fashion than other enployes, generally would not be changes in

terms and conditions of enploynent. A change that is inconsistent with an
establ i shed enploynent practice such as a seniority system defined job
classifications or a disability plan wuld nore likely affect a term or
condi tion of enploynent. There is no persuasive evidence in the record that

the ADA Oficer would be faced with these kind of changes nore than
occasionally, and a de m ninus anount of this work would not qualify the Deputy
Cerk/ADA O ficer as a confidential enploye. In the event this conclusion
causes a problem for the Gty, the Cty could always delegate certain ADA
responsibilities to one of the tw other confidential enployes designated
her ei n. Finally, it should be pointed out that the CGty's ADA grievance
procedure is public at every step beyond the first step or conciliation stage
where the Deputy Oerk/ADA Oficer plays a role in attenpting to resolve the
conplaint. Therefore, it is not clear how confidential the Gty's strategy in
resol ving ADA conpl aints would be given the public nature of the ADA grievance
procedure. Based on the foregoing, we find that Hazelton's duties relating to
the ADA |aw are either too speculative at this point to determne what, if any,
of those responsibilities are confidential in relation to matters involving the
Cty's labor relations or involve a de mninmus anount of confidential work.
Accordingly, we conclude that the Deputy Cerk/ADA Oficer position is not
confidential, and appropriately included in the aforesaid bargaining unit.

Confidential Secretary

The Union argues that the Gty is distributing confidential |[abor
relations responsibilities anong the three (3) enployes in question in order to
dimnish the Union. The Union contends that there is only a need for one (1)
confidential enploye. Consequently, the Union requests that the Conmi ssion
desi gnate one (1) enploye as confidential based on the CGty's failure to nmake a
designation and suggests the Deputy Treasurer as its preferred designee.
However, the record does not support a finding that the Gty acted to di mnish
the size of the bargaining unit herein. To the contrary, the record indicates
that the City had sound fiscal and administrative reasons for its
reorgani zati on and assignment of duties to the aforesaid three (3) enployes.
Where, as here, the Cty had legitimate reasons for its action " sone
al | onance nmust be made for the right of the enployer to organize and structure
its labor relations functions." 8/

The record indicates the Confidential Secretary, D ane Kropiwka, through

8/ Cty of Appleton, Dec. No. 12917-B (Knudson Sec. 227.46(3)(a) final
agency decision, 9/82).
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her role in grievance processing, has access to and know edge of information
dealing with contract administration and grievance handling, which information

is not available to the Union. |In addition, the Confidential Secretary is the
only clerical enploye assigned as the Gty Admnistrator's secretary. The City
Adm nistrator has significant labor relations responsibility, and the
Confidential Secretary is the primary clerical enploye available to her. In
this capacity, the Confidential Secretary is privy to confidential |abor
relations materials. The City has approxinmately 75 enployes and two unions
representing a portion of its enployes. The record indicates a very

significant anount of confidential work, wthin the neaning of that term
exists in the Cty. 9/ Nor does the record indicate it would be feasible to
transfer the Confidential Secretary's confidential duties to the Deputy
Treasurer given her broad responsibilities and nmany duties or to the Deputy
Clerk/ADA O ficer since we have found her to lack confidential status. Making
the Cty Administrator responsible for her own typing and filing, under the
circunstances, constitutes an undue disruption of the CGty's organization.
Wiere a managenent enploye has significant |abor relations responsibility, the
clerical enploye assigned to the enploye nmay be found to be confidential, even
if the actual anmount of confidential work is not significant, unless the
confidential work can be assigned to another enploye without undue disruption
of the enployer's organization. 10/

Accordi ngly, based on the above, we have found the Confidential Secretary
to be confidential, and thus excluded fromthe bargaining unit.

SUMVARY

Based on all of the above, the Comm ssion concludes that the position of
Deputy Clerk/ADA Oficer is occupied by a regular full-time municipal enploye
and is appropriately included within the bargaining unit described in Finding
of Fact 3 above. The Commi ssion al so concludes that the position of Deputy
Treasurer has supervisory and confidential authority sufficient to justify her
exclusion from said bargaining unit and that the Confidential Secretary is a
confidential enploye and on that basis also should be excluded from the
bargai ning unit.

Dated at Madi son, Wsconsin this 29th day of Novenber, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssSi oner

WIlliamK. Strycker /s/
WITiam Strycker, Comm ssioner

9/ Tr 1, p. 20; Jt. Ex. No. 12.

10/ Howar d- Suam co School District, Dec. No. 22731-A (VWERC, 9/88).
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