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FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND
ORDER CLARI FYI NG BARGAI NING UNI'T

M| waukee District Council 48, AFL-CIO and its affiliated Local 742,
filed a petition with the Conm ssion on February 27, 1989, requesting a unit
clarification order including newy-created Emergency Service Dispatcher
positions in a unit of Cty of Cudahy enployes represented by that Union. A
heari ng was conducted in the matter in Cudahy, Wsconsin, on June 8, 1989, by
Conmi ssi on Examiner Marshall L. Gatz. Following distribution of transcript,
the parties conpleted briefing on August 23, 1989. The Commi ssion has
consi dered the evidence and argunents of the parties, including admnistrative
notice taken of prior Comm ssion proceedings involving the instant bargaining
unit and, being fully advised in the prem ses, makes and issues the follow ng
Fi ndi ngs of Fact, Conclusions of Law and O der.

FI NDI NGS OF FACT

1. M | waukee District Council 48, AFSCVE, and its affiliated Local 742,
hereinafter referred to as the Union, is a labor organization having its
principal offices |ocated at 3427 Wst Saint Paul Avenue, M |waukee, W sconsin.

2. The Gty of Cudahy, hereinafter referred to as the Cty, is a
muni ci pal enployer having its principal offices located at 5050 South Lake
Drive, Cudahy, Wsconsin.

3. On August 22, 1962, in Gty of Cudahy, Dec. No. 6028, follow ng an
el ection conducted by it, the Commission certified the Union as the exclusive
collective bargaining representative of the enployes of the Cty enployed in
the followi ng unit:

Al regular full-time enployes enployed in the Departnent of
Public Works and Water Departnent excluding office and
clerical enpl oyes, engi neers, engi neer trai nees,
supervi sors and executives and all craft enpl oyes.

4. On Septenber 3, 1968, the Common Council of the Cty adopted
Resol ution No. 2300, recognizing the Union as the exclusive bargaining agent
for "certain clerical enployes in a specific unit in the Gty Hall in the
Assessor's, Clerk's, Treasurer's, Engineer's, Inspector's, and VWater Uility

Ofices and the two custodial positions inthe Gty Hall."

5. The parties voluntarily expanded the collective bargaining unit
recognized in Resolution No. 2300 to include the certified bargaining unit
noted in Finding of Fact 3.

6. On Decenber 7, 1981, the Union filed a petition requesting the
Conmission to clarify the bargaining unit represented by the Union by
determ ni ng whether the position of Police Cerk and Departnent of Public Wrks
Cost and Records Cderk should be included in said unit. The Conmi ssion, on
Decenber 15, 1982, in Dec. No. 19451-A, 19452-A, determined that it would be
i nappropriate to expand the voluntarily-recognized unit as requested without an
el ection and accordingly dismssed the petition for unit clarification.

7. The Union and the Cty were parties to a 1983-1985 collective
bar gai ni ng agreenment containing the foll ow ng provisions:

ARTICLE | - RECOGN TION
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Excl usive recognition: The Gty hereby recogni zes the Union
as the exclusive collective bargaining agent for the
appropriate certified bargaining units (and recogni zed
units) by City of Cudahy Resolution No. 2300, and as a
certified representative for those enployed in these
bargaining wunits occupying the classifications as
defined in the appropriate "Certification of Represen-
tatives" pronmulgated by the Wsconsin Enploynent
Rel ations Comm ssion, and clerical and cust odi al
enployes of the City as determined by Wsconsin
Law .

There is no contention or evidence to suggest that the parties' recognition
cl ause(s) in subsequent agreenents has (have) naterially changed from that set
forth above.

8. In Gty of Cudahy, Dec. No. 21887 (WERC, 8/84) the Union petitioned
for an election for the stated purpose of determ ning whether all nunicipal
enpl oyes enployed by the Gty who were not then currently represented for
purposes of collective bargaining wished to be represented for collective
bar gai ni ng purposes by the Union. The Conmi ssion directed an el ection in what
the Conmission called a "residual" voting group and subsequently certified that
by reason of the majority of that group voting favoring Union representation,
"all regular full-tine and regular part-tine enployes of the City of Cudahy in
the positions of Police derk, Health Departnent Cerk, DPW Cost and Records

Clerk, Engineering Aide and Engi neering Technical |I" were to be included in the
existing voluntarily-recognized non-professional collective bargaining unit
represented by the Union. In that sane case, the Union sought to include

various Library positions in the voting group, but the Cty objected on the
grounds that they were enployes of a separate nunicipal enployer, to wit, the
Cudahy Library Board, and the Conm ssion concurred with the GCty's position in
that regard, such that Library enployes were not included in the voting group.

9. On February 21, 1989, in Oder No. 1445, the Common Council of the
Cty of Cudahy approved an ordi nance establishing Emergency Service Dispatcher
(also referred to herein as D spatcher) positions. The Gty of Cudahy Civil
Servi ce Conmi ssion Energency Service Dispatcher job description identifies the
di stinguishing features of the classification as foll ows:

The enployee of this class serves as an Emergency Service
Di spatcher taking and relaying mnessages, dispatching
personnel and equiprent by radio communication in
response to calls for service for police, fire, rescue
and anbul ance personnel and equi pnent.

The enployee in this class is responsible for the receipt and
accurate transcription of verbal comunication by radio
and telephone and for various related clerical
functions in the Communications Center. The enploye in
this class acts wth independence of judgenment and
di scretion. The work is perforned within established
guidelines and under the general supervision of the
Adm ni strative Secretary and/or Shift Comrander.

It sets the followi ng exanples of Wirk for this O ass of Enployee:

perates and maintains a radio and tel econmunication system
with nobile patrols, firefighters and rescue and
ambul ance personnel; learns and uses various national
and state codes for dispatching; operates teletype
equi pment  to procure needed information; answers
tel ephone and personal requests for infornmation;
di spatches officers and other energency personnel to
required locations; nmaintains a typewitten |og of
radio calls as required by the FCC, assists in the
conpl etion of conplaints, accidents and other simlar
forms; types and files related records and fornms;
nonitors such alarms as nay be required; works at the
Central Desk and answers requests for aid and
information; collects and issues receipts for the sale
of permits, licenses, report copies and collection of
fines; |leads tours of the communication Center and does
other public relations work; perform duties of jail
matron if so required; performother duties that may be

assi gned.
10. The Dispatcher positions were created to allow police officers to
devote their tine to other work. Previously, police officers, supervisors,

of ficers and cl erks perforned di spatching duties.
11. Anong the positions presented included in the Local 742 bargaining

unit are the Police erks. The Gty of Cudahy Police Departnent job
description for Police Cerks describes the duties of that position as foll ows:
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Perform routine, non-routine and special assigned duties in
all phases of work in the Cudahy Police Departnent.
Wrk assignnents may be made by the Chief of Police or
Command O ficers authorized by himto do so.

Take shorthand, type, use dictaphone, teletype, conputers,
radio dispatch, time recorders, finger-printing
equi pnent, caneras, naintain files and records and
perform any other duties and assignments as directed.
Prepare specialized reports for the NCC, FBI, dB,
hi gher courts and research groups.

Take depositions in shorthand. Perform court clerk duties,
type sumons, warrants, conplaints and transcripts on
appeal s. Record on tape all court pro-ceedings and
forwarding reports to the Mtor Vehicle Departnent
(subject to fines for Jlate filing wunder State
Statutes.)

Collect fines and bail and record on conputerized cash
register. Handl e disbursenments, wite checks and

bal ance checkbook.

Di spatch squads by radio, record arrival tinme, novenent tine
and termination of calls on time recording machine.
Record fingerprints and photograph suspects. Handl e
and record emnergency calls.

Act as matrons, search wonen prisoners, accompany sworn
officers transporting prisoners. Wtness interview ng
and questioni ng of wonmen suspects.

Type notices and mnutes for Fire & Police Conm ssion.
Prepare correspondence and reports for Conm ssion.
Prepare advertisenents for vacancies in the Fire and
Pol i ce Departnents. Receive and record applications
for both Departnents and inform applicants of various
tests and exarns.

Mai ntain records, statistical reports and bookings for FBI,
CIB. This is routine and is generally unsupervised.
Not ari ze necessary reports and |egal docunents. Take
and record conplaints and other duties which may be
assigned by the Chief, Command O ficers or designated
swor n personnel .

12. There are four organized collective bargaining units of City
enpl oyes: Police, Firefighters, Technical and Health Service enployes, and the
above-noted unit represented by Local 742. The Police and Firefighters consist
of sworn law enforcement and firefighting enployes, respectively. The
Technician Unit consists of nurses, technicians, electrical and sanitary
workers. The Technical Unit has expressly stated that it "is not interested in
petitioning for the 911 D spatcher positions" in a June 2, 1989 letter fromthe
President of the Technical Unit to the President of Local 742.

13. The salary, retirement benefits, life, health and dental insurance,
and the vacation, holiday, and sick |eave benefits offered to the D spatchers
are simlar, and in sone cases identical to, the wages and benefits received by
Local 742 unit nenbers. Al 'though the Local 742 unit clerical enployes work
first shift and the D spatchers will work around the clock, there are sone
enployes in the Water Departnment in the Local 742 unit who work on a three
shift basis as well.

14. Both the Police derks and the Dispatchers are supervised by the
Chief of Police and by his duly assigned Shift Conmander.

15. The Dispatchers work in the Gty Hall police departnent as do the
Police O erks. The two groups of enployes work in direct proximty to one
anot her and have numerous interactions throughout the day.

16. It is possible that within the next two years the Gty's D spatchers
may be nerged with dispatchers fromother communities.

17. Although the Gty's Council has authorized three full-tinme and five
part-tine Dispatcher positions, the Union seeks herein to unconditionally
include all regular full-tine and regular part-time Dispatchers to its
vol untarily-recogni zed bargaining unit. As of the date of hearing, only two
full-time and two part-tinme Dispatchers had been hired, and they were in the
process of being trained. The Cty cannot determne at present how nmany nore
Di spatchers will be hired, or when they will be hired. However, the inclusion
of the presently authorized conplenent of eight positions would not affect the
Union's majority status in its existing unit of approximtely 56 enpl oyes.

18. The Union filed the instant petition on February 27, 1989, and the
Cty has objected to the proposed unconditional inclusion of D spatchers in the
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Local 742 unit proposed therein on various grounds.

19. On July 24, 1989, the Union filed another petition for unit
clarification concerning the sane bargaining unit, requesting unconditional
i nclusion of what the petition listed as the following positions at the Cudahy
Li brary:

part-tine:

1 Library Assistant |
1 Library Assistant Il
2 Librarian |

1 Sec./ Bookkeeper

full-tinme:
2 Library Assistant |

2 Librarian |
1 Librarian |1

excl udi ng:
Head Librarian
Pages
The status of that case at present is that it is pending but no hearing has as
yet been conducted. The City contends that the record in the instant

proceedi ng should be reopened to consider the inplications of the Union's
abovenoted petition concerning inclusion of these additional enployes in the
i nstant bargaining unit.

20. As noted in Finding of Fact 8, above, the status of Library enployes
at present is that they are excluded from the Local 742 unit as enployes of a
separate nunicipal enployer. The Union's July 24, 1989 petition does not
assert that there has been a change in the nunicipal enployer status of those
positions. Even if it develops that there has been such a change, and even if
it further devel ops that the Conmi ssion concludes that the inclusion of Library
enployes in the instant unit is otherwi se appropriate, the conbination of the
ei ght Dispatcher positions and ten Library positions sought by the Union would
not affect the Union's majority status in the existing unit which presently
consi sts of sone 56 positions.

CONCLUSI ONS OF LAW

1. The instant petition is ripe for adjudication at the present tine
notwi thstanding the facts that the Dispatchers hired to date are in training
and do not constitute the full anticipated conplenent; notw thstanding the
possibility that the CGty's Dispatchers may be conbined at sone indefinite
future date with dispatchers from other communities; and notw thstanding the
unheard pendency of the Union's July 24, 1989 petition for unconditional
inclusion of certain Library positions in the bargaining unit at issue herein.

2. Pl acenent of the Dispatchers at issue in the voluntarily-recognized
bargaining unit represented by the Union is appropriate within the neaning of
Sec. 111.70(4)(d)2.a., Stats.

3. Under Sec. 111.70(4)(d)2.a., Stats., it is neither necessary nor
appropriate to condition the inclusion of the Dispatchers in that unit on a
secret ballot representation vote anong the D spatchers.

ORDER CLARI FYI NG BARGAINING UNIT 1/

Al regular full-tinme and regular part-tine Enmergency Service D spatchers
of the Gty of Cudahy, excluding supervisors, confidential enployes and
nmanageri al enpl oyes shall be and hereby are included in the bargaining unit of
Cty enployes presently represented by the Union.

G ven under our hands and seal at the Gty of
Madi son, W sconsin this 5th day of January,
1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

A. Henry Henpe, Chairnan

Her man Tor osi an, Conm Ssi oner

WIiTiam K. Strycker, Conm ssioner
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1/

Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Comm ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

(Footnote 1/ continued on page 6)

1/

Not e:

Cont i nued

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedi ngs
are to be held. Unless a rehearing is requested under s. 227.49,

petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49,

any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
deci sion, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

For purposes of the above-noted statutory tine-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Comm ssion;

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the nmail to the Conmi ssion.
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CTY OF CUDAHY

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW  AND ORDER
CLARI FYI NG BARGAI NI NG UNI T

POSI TION OF THE UNI ON

The Union's request for accretion without a vote should be granted.
Viewing the unit as a certified unit, the newl y-created Di spatcher positions
share a community of interest with that unit and are properly unconditionally
included in it. Even if the existing unit is viewed as a voluntarily-
recogni zed unit, the Conmission's policies limting expansion of voluntarily-
recogni zed units would not preclude expansion of the unit since the D spatcher
positions did not exist at the time the unit was last restructured, and the
smal | nunber of Dispatcher positions is not enough to affect the Union's
majority status in the existing 56 person unit.

The Conmission should reject the Cty's contention that the D spatchers
do not belong in the Local 742 unit. They belong in Local 742 unit based on
the Conmission's established criteria for wunit determnination: a shared
community of interest distinct from that of other enployes; a simlarity of
duties, skills, wages, hours and working conditions in the unit sought as
conpared with the other enployes in the Local 742 wunit; comonality of
supervi sion and workplace with other enployes in the Local 742 unit; and the
fact that a separate unit of Dispatchers would result in undue fragnentation of
bargaining wunits. Gting, Manitowc County (Sheriff's Departnent), Dec.
No. 25851 (WERC, 1/89); Dane County, Dec. No. 17278-A (WERC, 11/87). The fact
that other nunicipalities have voluntarily created separate Dispatcher units
does not mean that the Commi ssion, upon applying its criteria, would or should
do so where, as here, an affected party objects to a separate unit for
Di spat chers.

The Cdty's request for a self-determination election anmong the
Di spatchers should be denied. Ganting this small group of enployes a vote on
whet her to accrete to the Local 742 unit would mean that a nmgjority in the
voting group could vote no, which would inproperly strand the group thenselves
as an unrepresented fragnment that otherw se belongs in the Local 742 unit.

POSITION OF THE I TY

The Union's petition should be dismssed as premature because it is
unclear at the time of hearing in this matter just when and how many D spatcher
positions will ultinmately be filled, just what the D spatcher's duties will be
since those hired are still in training, and whether the Gty's
t el ecomuni cations function will be conbined with those of other comunities.

In the alternative, the petition should be dism ssed because the Union
has not requested that a representation election be conducted, and a
representation vote is necessary whether the appropriate wunit is that
represented by Local 742 or not. Hence, even if the Comm ssion concludes that
the Local 742 unit is an appropriate unit in which to include the D spatchers
(which the Gty does not concede) there is a strong MERA policy favoring
enpl oye freedom of choice that requires that the D spatchers be given an
opportunity to determne whether they wish to be represented for purposes of
col I ective bargaining. Cting Sec. 111.70(6), Stats., ("it is in the public
interest that nunicipal enployees so desiring be given an opportunity to
bargain collectively with the nunicipal enployer through a |abor organization
or other representative of their own choice.")

In addition, the Conmmission's Cudahy doctrine, reaffirmed in subsequent
cases, is that the Commission will not expand certain voluntarily-recognized
units without an election. Cting, Gty of Cudahy, Dec. Nos. 12997 (VERC
9/74) and 19451-A (VWERC, 12/82) and Manitowoc County, Dec. No. 18351-A (VERC,
3/ 83). Since the instant unit is basically voluntarily-recognized, and since
the description of the voluntarily-recognized unit could not inplicitly or
explicitly exclude the positions at issue since they did not exist at the tine
that description was devel oped, that doctrine does not apply herein.

However, it does not automatically follow that the requested accretion
nust therefore be ordered; for, the Cudahy doctrine is not the only Conm ssion
policy which dictates that accretion without a vote is, at tines, inpermssible
in voluntarily-recogni zed bargai ning units. Thus, the Conm ssion has held that
it is not appropriate to permit a union to enlarge a voluntarily-recognized
unit in a piece-neal fashion without the enpl oyes involved being provided with
an opportunity to participate in the designation of their bargaining
representative. Gting, Walworth County Handicapped Children's Board, Dec.
No. 17129 (WERC, 7/79) and Gty of Superior, Dec. No. 23313-A (\WERC, 2/86), and
IAM District Lodge 190 v. NLRB, 119 LRRM 2488, 2490-92 (CA9, 1985) (under NLRA,
accretion is a narrower doctrine than a determination that a conbi ned grouping
of old and new enployes is an appropriate unit; denial of accretion would not
precl ude subsequent inclusion in existing unit after a self-determ nation vote
favoring such inclusion). The voluntary recognition that has previously been
extended to the Union regarding the instant unit creates a presunption of

- 6- No. 21887-B



majority status regarding only the positions now in that unit. The presunption
does not extend to the enployes holding the newy created D spatcher positions.
Gting, Wl worth, supra.

In its reply brief, the Cty also argues that "under the conditions
initially announced by the Commssion in Cudahy and affirmed in Manitowoc
County, the unit clarification petition filed by the Union nmust be disnissed.”
Cty Reply Brief at 7. Thus, the City appears to be arguing that whether the
Cudahy/ Mani t owoc  County doctrine applies herein or not, accretion wthout a
vote I's not appropriate in this case.

Finally, the Cty argues that if the Comm ssion does not disniss the
petition outright, the record must be reopened in light of post-hearing
devel opnent s. Specifically, because the Union filed an additional unit
clarification petition potentially affecting this unit on or about July 21, the
record needs to be reopened to consider this new devel opnent and to determ ne
t he nunber of enployes involved to avoid piece-neal resolution and to consider
the inpact of that additional petition on the appropriateness of inclusion of
the Dispatchers in the Local 742 unit.

DI SCUSSI ON

Ri peness of Union's Petition

W find this dispute ripe for determnation at this time. The fact that

the Gty may be filling nore of the authorized D spatcher positions does not
prevent us from making a determination as to the proper unit placenment of the
Cty's Dispatchers. The fact that the incunbents hired to date have not

conpleted training does not prevent us from determining the nature of their
work with sufficient specificity and scope to neet the needs of a wunit
pl acement decision. Finally, the possibility that in the indefinite future the
Cty's telecommunications function may be conbined wth that of other
municipalities 2/ is not sufficient to warrant delaying a determination of the
i ssues raised by the petition.

Effect of Voluntary Recognition of Unit

W agree with the Gty that the historical devel opnent of the instant
unit renders it a voluntarily-recognized unit for purposes of applying the
principl es devel oped in the Cudahy cases and their progeny cited by the parties
herein. In Gty of Sheboygan, Dec. No. 7378-A (WERC, 5/89) (footnotes onitted)
we sunmarized various cases including those giving rise to the Cudahy doctrine,
as foll ows:

in aunit clarification proceeding the Conm ssion will
not alter the voluntarily agreed upon conposition of a
bargaining unit over the objection by one of the
parties to said agreenent unless:

1. The position(s) in dispute did not exist at the
time of the agreenent; or

2. the position(s) in dispute were voluntarily
i ncl uded or excluded fromthe unit because the parties
agreed that the position(s) were or were not
supervi sory, confidential etc. or

3. the position(s) in dispute have been inpacted by
changed circunstances which materially affect their
unit status; or

4. the existing unit is repugnant to the Act.

It follows that because the instant positions did not exist at the tine of the
agreenments affecting the scope of the instant unit, the voluntarily-recognized
nature of the wunit is of no consequence in determning the propriety of
including the Dispatchers in the existing voluntarily-recognized bargaining
unit. See also, Dane County, Dec. No. 15696-A (WERC, 12/88) and Tonmahawk
Uni fied School District No. I, Dec. No. 12483-A (WERC, 5/74).

Bargai ning Unit in Wich D spatchers Should be Pl aced

The Commi ssion has recently noted that "Once a residual unit is
established, thereafter all new positions are either placed in said unit or in
existing units, as appropriate, assumng the continuing majority status of the
union is not inplicated so as to require an election.” West  Alli s-West
M | waukee School District, Dec. No. 16405-A (WERC, 9/89) at Note 3, Page 13.

As noted in Finding of Fact 8, above, the nost recent Conmission election

2/ Mayor Pekar testified that although the Gty was obligated to beconme part
of the E-911 system prior to Septenber 1991, there was no specific tine
frame within nunicipalities would make a nerger deci sion.
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proceeding affecting the instant unit was one in which the Union sought to
include all renaining unrepresented enployes of the Gty. Although the voting
group specified in the Commssion's Direction of Election and Certification of
Results in that case consisted of a listing of classifications, the |anguage of
the Commission's Direction discussion makes it clear that the Conmi ssion
considered the voting group involved to be a "residual" one. Thus, for
exanple, in Note 37 at Page 14 of Gty of Cudahy, Dec. No. 21887 (WERC, 8/84),
the Commi ssion specifically referred to the voting group as "the residual
group” and "the residual enploye group."”

The Dispatchers clearly would not appropriately belong in any of the
other existing units consisting of Police, Firefighters, Technical and Health

Servi ce Enpl oyes. It would be inappropriate to place the non-power of arrest
Di spatchers with either the sworn |aw enforcement personnel or the firefighter
per sonnel . Nor is it appropriate to place the Dispatchers in the Technical

Unit because it consists of higher skilled public health nurses, technicians,
el ectrical and sanitary workers.

For the foregoing reasons alone, we would conclude that the Dispatchers

belong in the existing Local 742 bargaining unit. If further analysis under
established unit determnation criteria were undertaken, the sanme concl usion
woul d be reached. The Commission's well-established unit determnation

criteria are as fol |l ows:

1. Whet her the enployes in the unit sought share a
comunity of interest distinct from that of other

enpl oyes.

2. The duties and skills of enployes in the unit
sought as conpared with the duties and skills of other

enpl oyes.

3. The simlarity of wages, hours and working
conditions in the unit sought as conpared to the wages,
hours and wor ki ng condi ti ons of other enployes.

4. Wiet her the enployes in the unit sought have
separate or common supervision with all other enpl oyes.

5. Whet her the enployes in the unit sought have a
conmon wor kpl ace with the enployes in said desired unit
or whether they share a workplace wi th enpl oyes.

6. Whet her the unit sought will result in undue
fragmentation of bargaining wunits, and bargaining
hi story.

7. Bargaining history.
E.g., Chippewa County, Dec. No. 26126 (WERC, 8/89).

The duties and skills of the Dispatchers are in nany respects simlar to
those of clerical enployes especially including the Police derks. The pay
scale and benefits of the Dispatchers are simlar, if not identical to those
received by Local 742 unit nenbers. Sone enployes in the Witer Departnent
represented by Local 742 work three shifts as do the Energency Service
Di spatchers, and the Police O erks and Di spatchers share conmon supervi si on.

Including the Dispatchers in the existing Local 742 unit would avoid
potential undue fragmentation. Section 111.70(4)(d)2.a., Stats., provides that
"The Conmi ssion shall determ ne the appropriate bargaining unit for the purpose
of collective bargaining and shall whenever possible avoid fragnentation by
mai ntaining as few units as practicable in keeping with the size of the total

nmuni ci pal work force." That statutory anti-fragnentation policy seens
especially inmportant given the relatively small nunber of Dispatcher positions
presently authorized. The Conmission balances that statutory anti-

fragmentation policy against the statutorily recognized inportance of enploye
free choice noted by the City in cases of this kind. The Gty's enphasis on
the latter policy consideration would seem ngly have the Commi ssion conducting
accretion votes routinely whenever a position is newy created in any

vol untarily-recogni zed bargaining unit state-wde. That is sinply not the
balance that the Commission's cases have reached between these conpeting
i nterests. Wiile there are voluntarily-recognized units of only dispatcher

personnel in other communities, the City has not cited any dispatcher units
that have been held appropriate by the Conmi ssion over one parties' objection.
On the other hand, the Comm ssion has recognized as appropriate bargaining
units which conbine dispatchers with clerical nunicipal enployes. Thus, in
Dane County, Dec. No. 17278-A (WERC, 11/87), supra, the Comm ssion included a
much Targe nunber of dispatchers who cane for the first time to be County
enpl oyes in an overall County unit w thout a vote.

Since the Dispatcher positions are newWy-created in the Gty of Cudahy,

there is no bargaining history available to help determ ne the appropriateness
of the requested bargaining unit.
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For the foregoing reasons, we conclude that the D spatchers share a
community of interest with the Local 742 enployes, separate and distinct from
the other enployes of the Cty, and that they belong in the Local 742
bargaining unit and not in any other bargaining unit and not in a separate
bargai ning unit onto thensel ves.

Cty Request for Self-Determ nation Vote

The Conmission recently had occasion to discuss, in dicta, the
circumstances in which unconditional placement of positions (i.e., placenent of
positions in an existing unit by unit clarification) would be appropriate. In
this regard, the Commi ssion stated, "Placenent in an existing unit through the
unit clarification process would clearly be warranted if the . . . positions

fell within the confines of an existing unit description. Thus, for instance,
if there were a single existing overall unit consisting of nonprofessional
. . enployes, we would sinply include the . . . positions in that unit .
Pl acenment in one of the existing units could also be warranted if the record
denonstrated a conpelling comunity of interest between the (disputed) enployes
and those in an existing unit." Wst Alis v. Wst MI|waukee School District,

supra at 13.

Here it is reasonable to characterize the Local 742 unit as an overall
nonprofessional wunit in light of the nobst recent representation election
proceeding references to the voting group therein as "residual," as noted
above. Moreover, as noted above, there is a conmpelling comunity of interest
between the Dispatchers and the existing bargaining unit for reasons noted
above. Accordingly, we find it unnecessary and inappropriate to condition the
inclusion of these newy created Dispatcher positions on the conduct and
outcone of a vote anmbng them To do so would present the possibility that an
unrepresented fragment of enployes would be |eft unrepresented.

The Gty's reliance on WAlworth County Handi capped Children's Board, Dec.
No. 17129 (WERC, 7/79) and Gty of Superior, Dec. No. 23313-A (\WERC, 2/86), and
IAM District Lodge 190 v. NLRB, 119 LRRM 2488, 2490-92 (CA9, 1985) is

m spl aced. In Walworth the Conm ssion dismssed an anended petition seeking
unconditional inclusion of one newy-created professional position where

several other such positions previously in existence had been expressly
excl uded when the unit was voluntarily established. In Superior, the positions
i nvol ved existed prior to the voluntary agreement to a unit that did not
include them and the Comm ssion was asked to (and proceeded to) direct an
el ection anong those positions to determ ne whether they w shed to nmerge into
the petitioner's existing voluntarily-recognized unit. Finally, the |AM case
does not arise under MERA

Effect of Pending Petition for Unconditional I|nclusion of Library Enpl oyes

W have not granted the Cty's request that the processing of this case
be held up pending a hearing with regard to the Union's petition for
uncondi tional inclusion of Library personnel in the instant unit.

As Finding of Fact 8 points out, the Conmi ssion previously ruled that the
Cudahy Library Board was a separate nunicipal enployer such that Library
enpl oyes could not lawfully be included in the Gty unit. Cty of Cudahy, Dec.
No. 21887 (WERC, 8/84), supra. That remains the law of the case at this point
in tine, absent sone showing by the Union that the City has becone the
muni ci pal enployer of the Library enployes rather than the Library Board.
Not hing on the face of the Union's petition concerning Library personnel or any
Cty response thereto nakes any reference to such a change in circumnstances.
Moreover, even if the ten Library positions sought by the Union were conbi ned
with the eight Dispatcher positions authorized to by the Gty to date, we do
not perceive the resultant total to affect the Union's mgjority status in the
existing wunit. Accordingly, we do not find it necessary to delay our
determination wth respect to the instant petition wunit until further
information is gathered regarding the petition concerning Library enpl oyes.

Dated at Madi son, Wsconsin this 5th day of January, 1990.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

A. Henry Henpe, Chalrmnman

Her man Tor osi an, Comm ssi oner

WITiam K. Strycker, Commi ssioner
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