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STATE OF WISCONHSIH * CIRCUIT COURT * MILWAUKEE COUNTY

MILWAUKEE BNARD OF SCHONL
DIR RS,

ECTORS
Petitioner,
VS,
WISCONSIN EMPLOYMENT Case No. 721-237
RELATIONS QOMMISSION,
Respondent, Decision No. 21893-B
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Before the Court is a request for review pursuant to
section 227.52, Vis, Stats., of an October 1, 1936 Decision and
Order of the Wisconsin Emplovment Relations Commission (”Cnmmission”),
The Commission found the Milwaukee Roard of School Directors
(“District”) in vialation of section 111.70(3)(12)(1) and (4) of
the Municipal Emplovee Relations Act (MERA) bv. failina to baraain
with the "ilwaukee Teachers Education Association (“MTEA”) about
1ts decision to contract with the Milwnukee Area Technicnl Colleae
("MATC") for certaln vocational trainina by two non-union MATC
emplovees,



The Commission’s decision was issued nursuant to a
petition,filed by MTEA, for review of the Findinas of Fact,
Conclusions of Law and Order issued by a hearina examiner who
was initially appointed to hear MTEA’s complaint that the
Pistrict had violated the specified rrovisions of MERA by
failing to baraain about the decision to utilize two non-union
emplovees and its impact on personnel represented by MTEA,

The examiner: concluded that the District was not reauired under
MERA to baraain with MTEA about its decision to contract and
that MTEA had, by its actions, waived its rights to haraain
about the impact of the contractina decision on. teaching per-
sonnel within the District,

MTEA petitioned the Commission for review of onlv that
part of the examiner’s decision that held that MTEA had walved
its riaht to bargain about the impact of the contractinn
decision. The Commission, however, chose to review the entirety
of the examiner’s decision and amended that decision to conclude
that the District was obligated, under the nrovisions of "ERA,
to bargain with MTEA nhout its decision to contract, The
commission concluded that the District’s failure to do so con-
stituted a violation of section 111.70(3)(a)(1) and (4) of MERA,

Petitioner, the District, requests review before this
court of the followinn issues, First, petitioner alleaes that
the Commission committed procedural error in exnanding its
review to an issue not allesed in MTEA’s Petition for Review;



namelv, the issue of whethar or not the District was reauired
to bargain with MTEA about its decision to contract with MATC
for vocational training, Secondly, petitioner contends that
the Comnisston abused its discretion and exceeded its authority
under sec, 111,07, Wis, Stats., In expanding its review to
include such an issue, And finallv, petitioner alleges that the
Commission misinterpreted an misapplied the test reauired to
determine whether the District’s decisinn to contract with MATC
was a mandatory or permissive sublect of baraainina and that,
therefore, the Commission’s interpretation of law was erroneous,
After careful review of the record and law, this Court
finds that the Commission’s actions constituted neither material
procedural error nor an ahuse of discretion., For the reasons to
follow, the Court concludes the Commission'’s actions in this
case were within the bounds of authority aranted bv section
111,07, ¥is, Stats. In addition, the Court believes the Com-
mission’s interpretation of the District’s contracting decision
as a mandatory sublect of bargainina was based on a rational
interpretation of the law., Thus, the decision and order of
the Wisconsin Employment Relations Commission is affirmed.

The undisputed facts of this case are as follows, The
District is a municipal emplover which operates the Milwaukee



School District., As such, the District is within the purview
of section 111,70, Wis, Stats., of the Municipal Emplovee
Relations Act (MERA), MTEA is a labor oraanization which
represents teachers and related personnel within the district.
MTEA and the District are privy to a collective baraainina
aareement which recoanizes MTEA as the sole baraaining repre-
sentative of teachers within the district,

In January of 1984, the District entered into a con-
tract with MATC which provided that MATC would provide voca-
tional trainino services at two schools within the district
(the “Alternative Schools”)., The District entered into this
agreement under a new state program which allowed 1t to ohtain
federally funded vocational trainina (the “Pool Fund Project”).
The District was eligible for such funds onlv if it contracted
with a local technical and adult education district (”VTEA”),
such as MTAC, and if such training did not supnlant alreadv
existina programs, In addition, the District would not be
eligible for funds if 1t offered such training utilizino its
own Dersonnel.l

On or about January 23, two “outside”- instructors,
emploved by MATC, began vocational trainina pursuant to the
contract between MATC and the District, These non-bharaainina

|
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unit personnel performed virtuallv the same duties as bar-
gainina unit personnel 1n this canacitv, MTEA reaistered
obJection with the District about non-bareainina unit per-
sonnel enaaging in the same kind of training traditionally
nerformed bv unit personnel, On June 23, MTEA filed a
complaint with the Commission, alleging that the District hnd
violated sections 111,70(3)(a)(1) and (4) of MERA by refusing
to barqgain with MTEA ahout 1ts decision to contract with MATC,
Pursuant to MTEA's complaint, the examiner issued
a decision in which he found that the District’s decision to
particinate in the “Pool Fund Project” was a rermissive subject
of bargainina, Subjects reserved to manaacment: and direction of
the District are permissive subjects of bargaining (see section
111,70(1)(d), which basicallv means that the District is not
oblinated to baraain with MTEA about such subjects. The
examiner concluded that unit personnel were not primarilv or
adverselv affected bv that decision, while the District would
be primarilv and adverselv affected 1f it could not particirate
in the project. The examiner found that while the District was
not reauired to bargain with MTEA about {ts contractina decision,
it was nevertheless reauired to baraain with MTEA about the
impact of that decision. Because the District had offered to



to 50,2 he found that MTEA had waived its right to harcain
about such impact by failina to respond to the District’s offer,

Following the issuance of the examiner’s decision,

MTEA filed q Petition for Review before the Commission, reauest-
ino review of that portion of the examiner’s decision that

held that MTEA had waived its right to bargain with the District
ahout the impact of the District’s contractina decision, MTEA
subsequently submitted a brief in which was raised a further issue
for review, specifically, the issue of whether the contracting
decision itself wis a nermissive subject of baraainina,

The District filed a motion to strike and/or motion to
1imit scope.of review, which stated obJections to MTEA's briefing
of an issue not alleged in its Petition for Review., At the
request of the Commission, the parties filed additional briefs
addressing the merits of the decision barqainina issue, The
commission then found that MTEA was not permitted reivew of the
decision-baraaining issue as a matter of right, and granted the
District’s motion to strike, The Commission, however, asserted
discretionarv jurisdiction to review the entiretv of the
examiner’s decision and, by so doina, expanded its review to
include the decision-bargaining issue.

‘ In response to MTEA’s objections, the District’s executlive
director had written tn MTEA’s assistant executive director nn

Mav 1, 1984 to suggest a meeting on the subject, to which MTEA
did not respond.




The Commission found that the District was reauired
under section 111.70(3)(a)(1) and (4) of MERA to bharaain with
MTEA about its decision to contract with MATC, contrarv to
the examiner’s initial findinas, and that the District had
violated the above provisions in failing to do so, The
Commission further found that the District had not been shown
to have falled to harain with MTEA about the impact of its
contracting decision,

The District filed for review before this Court pur-
suant to sec, 227.52, Wis, Stats,. Section 227,57 nlaces limits
on this Court’s scone of review of aaency decisions, The section
provides in pertinent part:

227,57, Scope of review

(2) Unless the court finds a around for
setting aside, modifvina, remanding or
ordering agency action or ancillarv relief
under a specified nrovision of this section,
it shall affirm the agencv’s action.

Furthermore, section 227,57(3) provides:
(3) The court shall separatelv treat dis-
puted issues of aaency procedure, inter-
pretations of law, determinations of fact
or policy within the agencv’s exercise of
delegated discretion,
Accordinalv, this Court will confine its review to arounds
specified by the provisions of sec, 227,57 and will aive

separate consideration to issues of procedure, law, and nolicv.,
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Petitioner contends that the Commission committed
material procedural error in reviewing and deciding an issue
not alleged in MTEA’s petition for review, Section 227.57(4)
limits this Court’s authoritv to review aaencv procedure and
provides as follows:

(4) The court shall remand the case to

the aaency for further action if it finds

that either the fairness of the proceedings

or the correctness of the action has been

impaired bv a material error in nrocedure

or a failure to follow prescribed procedure,
Therefore, with respect to procedure, this Court mav set aside
the Commission’s decision onlv if 1t finds that the Commission
committed material error of proeedure that imnaired the fair-
ness or correctness of the nroceedings,

Petitioner contends that the Commission failed to follow
1ts own procedural rules, as set forth in Chanters 10-12 and 20
of the WISCONSIN Administrative Code, in expandina its review
to an issue not alleged in MTEA's Petition for Review, Sreci-
ficallv, petitioner alleaes that the Commission’s expansion of
review was contrarv tn ERB 12,09(2), which reads as follows:

(2) PETITION FNR REVIEW: BASIS FNR AND
CONTENTS OF, The petition for review
shall briefly state the arounds of dissatls-

faction with the findings of fact, conclusions
of law and order, . . .



The record indicates, however, that the Commission
acted in accordance with ERB 12,09(2), and in fact, granted
the District’s motion to strike on the qrounds that ERB 12,09(2)
prohibited MTEA from amendina its Petitinn for Review bv
Introducina a further issue in its brief, The record reads:

"Thus, the relevant Commission rule reauires
that 'tho netition shall briefly state the
arounds of dissatisfaction with the flndlnqs‘of
fact, conclusions of law and order, . .’/ . . .iWle
do not find it approoriate to waive the above rule
in this case, If we were to agree in these circum-
stances to waive the rule and address the mandatory/
permissive issue as a matter of petitioner’s {MTEA
right, the rules reauiring the prompt filina of a
petition. . . and revelation of the arounds for the
request would be effectivelv rendered meaninaless,
Thus, we find it approrriate, technically qpenklnq,

to grant the District’s motion to strike MTEA’s
attempt to amend its Petition for Review,” (D.IO)

The record clearly falls to support petitioner’s allegation of
material procedural error subject to remand bv this Court under.
section 227.57(4), Vis, Stats,

Petitioner next submits that the Commission abused its
discretion and/or exceeded 1ts statutory authority under section
111,07 in expanding {ts review . to Include the deciston-bargaining
Issue, Specifically, petitioner contends that the provisions of
sec, 111.07, which set forth the Commission’s authoritvy to review
Findinas and Orders of its own commissioners and examiners upon



written petition by anv partv in interest, contain no language
that authorizes the Commission to review sua sponte findings
or orders not contained in the ﬁrltten Petition for Review,
This Court 1s limited in 1ts review of agency exercise of
statutory authoritv and discretion bv sec, 227,57(8), which
provides as follows:

(8) The court shall reverse or remand the
case to the agency if it finds that the
aaency's exercise of discretion is outside
the range of discretion deleaated to the
agency bv law; is inconsistent with an aaency
rule, an officlally stated agency nolicy or

a prior agency practice, if deviation there-
from is not explained to the satisfaction of
the court hv the agency; or is otherwise In
violation of a constitutional or statutorv
provision: but the court shall not substitute
its ludagment for that of the aaencv on an
issue nf discretion,

Thus, in occordqnce with sec, 227,57(8), this Court must reverse
or rémand the Commission’s decision and order if 1t finds that the
Commission’s decision to review the entiretv of the examiner’s
decision vas made outside the bounds of authoritv deleaated to
it bv section 111.07, Wis, Stats.

Section 111.,07(5) provides the follnwing:

Anv narty in interest whn is dissatisfied
with the findings or order of a commissioner
or examiner mav file a written petition

with the commission as a hodv tn review the
findings or order, . . . Within 45 days after
the filing of such petition with the commis-
sion, the commission shall either affirm,
reverse, set aside or modifv such findinas

or order, in whole or in nart, or direct the
taking of additional testimony.

- 10 -



The lanaunge of sec., 111,07(5) does not explicitlv
state that the Commission is to confine its review to onlv
that part of the decision or order with which the Petition for
Review raises obJection, The provision glves the Commission
aquthoritv to review "the findings or order of a commissioner or
examiner,” and the Commission mav “affirm, reverse, set aside,
or modify such findings in whole or in part.” (Emphasis supnlied)
The Court belleves this language refers to the examiner’s
findings or order generallv, rather than specificallv to those
findinos oblected to in the Petition for Review,

Contrarv to petitioner’s assertions, the Court is
convinced that the leaislature intended to give the Commission
a wider range of discretion in which to review its examiners’
decisions, as evidenced not only bv the wording of the statute,
but nlso bv the authority aiven the Commission to take additional

testimonv on a discretionary basis,

The Court concludes that the absence of the decision-
bargaining issue in MTEA’s Petition for Review does not nreclude
the Commission from reviewina the same, The Commission acted
within the bounds of its authority as set forth bv the provisions

of section 111.07, Wis. Stats,

Petitioner lastlv contends that even if the Commission
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had the authority to review the entlire recnrd, it nevertheless
failed to nroperlv annlv the “balancing test” required to dis-
tinguish between mandatory and permissive subjects of bargaining,
The sunreme court in Unified School District Mo, 1 of Racine
Count" v, YERC, 31 Yis.2d 59, 259 N.W.2d 724 (1977) characterized
mandatory subJects of barcaining under sec, 111.70(13305 those
"nrimirilv related to the wages, hours and conditions of emplov-
ment” of bargainin~ unit personnel; and permissive sublects of
hargaining as those "orimarily related to the formulation or
management of rublic nrolicv.” Id. at 102, All parties aaree

that the balancing test as set forth in Racine is apnlicable here,

-
4

111.70 Municipal emplovment
(1) Definitions, . . .

(d) “Collective baragininn” means the per-
formance of the mutual obliocation of a municinal
emnlover, through its officers and agents, and the
representatives of 1ts emploves, to meet and confer
at reasonable times, in good faith, with respect to
wnges, hours and conditions of emplovment with the
intention of reaching an aareement, or to resolve
questions arising under such an aareement, The dutv
to bargain, however, does not compel either partv to
aaree to a proposal or reauire the makina nf n con-
cession, Collective bargainina includes the re-
duction of anv agqreement reached to a written and
signed document., The emplover shall nnt be reauired
to barqain on subjects reserved to management and
direction of the dovernmental unit except 1nsotar
as the manner of exercise of such functions arrects
the waaes, hours and conditions of emnlovrent or
the empioves....
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law, is

This Court, in reviewing agencv interpretations of
aoverned bv section 227.,57(5):

(5) The court shall set aside or modifv
the agencv action if it finds that the aaencv
has erroneouslv interpreted a provision of law
and a correct internretation compels a particu-
lar action, or it shall remand the case to the
agency for further action under a correct inter-
nretation of the provision of law,

Althoush the construction of a statute Is a question of
1aw and the Court is not bound by the internrctation given
the statiute bv an administrative aaencv, the construction and
interpretation of the statute adopted bv the agencv charaed

areat weiaght,
259 H.W.2d 113 (1977).

with the duty of annlving the law is nevertheless entitled to

"Milwaukee Countv v, PILHR, 80 %Wis,2d 445, 455,

“This court does not redetermine every
conclusion of law made hv an administra-
tive aaency, ' . . . If several rules,
or several anplications of 7 rule are
eauallv consistent with the nurpose of
the statute, the court will accept the
agency’s formulation and anplication of
the standard.’ ([Cites omitted}.”

[d, at 455-56,

Generallv then, the reviewina court should not upset an admin-
istrative aaancv’s interpretation of a statute if there exists

a rational hasis for the interpretation.
mental Decade, Inc, v, DILHR, 104 Wis,2d €40, 644, 312 N, 4,2

Wisconsin'’s Environ-

749 (1931),
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More specifically, the rational basis standnrd of
review is the proper standard to apnly to the commission’s
interpretations of whether subjects of collective bargaining
are mandatoryv or permissive, School District of Drummond v,
WERC, 121 Wis.2d 126, 133, 358 N.W.2d 285 (1984),

The Commission in this case viewed the Nistrict’s
decision to contract with MATC for vocational services as a
mandatorv subject of barocalning for several reasons, First,
the Commission found that the contracting decision was nnt
nrimarilv related to district policv agonls, The Commission
reasoned that the Nistrict’s contractina decision did not
affect a channe in the tvpe of service offered bv the District.
Rather, the decision to contract expanded the vocational
training proaram already in existence (as onposed tn startina
a new one), with the difference that the services were free of
cost to the District, The Commission found that the District’s
cenntracting decision was therefore economicallv, rather than
nolicv, related. Contrarv to petitioner’s contention that the
Commission failed to consider the nolicv dimensinns nf the
District’s decision in applvina the balancing test, the Com-
missinn clearlv evaluated the contracting decision’s effect on
the District’s policv gnals in determinino that the decision
was not related to such noals,

- 14 -
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The Commission found instend that the District’s con-
tracting decision was primarily related to waaes, hours, and
conditions of emplovment of baragainina unit personnel, reason-
ina that the District’s decision affected "future job securitv
of baraainina unit personnel,” as well as the "overall inteority
of the bargaining unit.” This Court finds that there is a
rationnl basis for the Commission’s conclusion that the Dis-
trict’s contractina decision was a mandatorv subject of bar-
gaining, Althounh more than one rational internretation of
the law could possibly be made, the Court 1s bound to defer to
that of the Commission if a rational basis for it exists,
School Dist, of Drummond v, WERC, 121 Wis,2d 126, 135,

353 N,M.2d 285 (1934),

In sum, this Court finds that the Commission’s actions
in this cnse were pnrorer., It did not commit procedural ecrror,
nor did it exceed its authority under sec, 111,07 or abuse its
discretion bv reviewing the decision-baraaining issue., In
addition, 1ts findina that the District’s contracting decision
was a mandatory subject of baraainina had a rational basis in
the law, and accordinglv, the decision and order of the Yisconsin
Emnlovment Relations Commission is herebv

AFFIRMED,
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NDated this £Zéz§?TZGV of August, 1987, at Milwaukee, Wis-

consin,

BY THE C?ﬁRT:
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