STATE OF W SCONSI N

BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

EDNA C. JOHNSON,

Conpl ai nant ,
: Case 2
VS. : No. 33662 PP(S)-113
: Deci sion No. 21980-B
AFSCVE, COUNCI L 24, W SCONSI N
STATE EMPLOYEES UNI ON,

Respondent .

Appear ances:
Castellani, Sheedy & MCormick, by M. Mchael T. Sheedy, 829 North
Marshall Street, M| waukee, Wsconsin 53202, appearing on behal f of
Conpl ai nant Edna C. Johnson.
Lawmton and Cates, S.C, by M. Richard V. Gaylow, 214 Wst Mfflin
Street, Madison, Wsconsin 53703, appearing on behal f of Respondent
AFSCMVE, Council 24.

FI NDI NGS OF FACT, CONCLUSI ON OF LAW
AND ORDER GRANTI NG MOTI ON TO DI SM SS

Edna C. Johnson filed a conplaint w thout the acconmpanying filing fee on
July 13, 1984, with the Wsconsin Enploynent Relations Conm ssion, alleging
that AFSCME, Council 24, Wsconsin State Enpl oyees Union, hereinafter referred
to as Respondent Union or AFSCMVE, had violated unspecified sections of Sec.
111.84, Ws. Stats. by failing and refusing to fairly represent her in an
arbitration proceeding; that she remtted for fee on August 8, 1984; and that
on Decenber 10, 1984, Conplainant Johnson filed an anmended conplaint which
i ncorporated her original conplaint by reference and alleged that within the
| ast cal endar year, Respondent Union refused to pay for the costs of the
above-referred to arbitration proceeding, and continued to refuse to and to
unfairly represent Conplainant in a remand fromthe arbitrator in violation of
Sec. 111.87, Stats.; that the Conm ssion appointed Mary Jo Schiavoni, a nenber
of its staff, to act as Exanminer in this matter and to nake and issue Findings
of Fact, Conclusions of Law and Oder as provided in Sec. 111.07(5) Ws.
Stats.; that hearing was schedul ed for Decenber 7, 1984, and reschedul ed for
January 17, 1985 to offer Respondent the opportunity to respond to the anended
conplaint; that hearing was held on January 17, 1985 at which time both parties
appeared and jointly requested that the matter be held in abeyance and
post poned indefinitely pendi ng cormencenent of an action in the circuit courts,
whi ch request was granted by the Examiner; that on March 16, 1987, Conpl ai nant
notified the Conmi ssion that she desired the hearing to be reschedul ed; that on
April 21, 1987, Conplainant filed a Mdtion to Al ow Di scovery Depositions which
Motion was denied by the Examiner on June 9, 1987 after briefs of both parties
were received; that Conplainant then attenpted to subpoena certain infornation



fran Respondent Union; that on My 31, 1989, Conplainant once again notified
the Exam ner that voluntary depositions had been conpleted and requested that
said matter be scheduled for hearing; that on June 14, 1989 Respondent Union
renewed an outstanding Motion to D smss based upon the alleged running of the
statute of Ilimtations; that the undersigned bifurcated the proceeding and
schedul ed hearing solely on Respondent's Mtion to Dismss for want of
jurisdiction; that hearing was held on July 20, 1989, in MIwaukee, Wsconsin,
at which tine all parties were given full opportunity to present their evidence
and arguments; that the parties conpleted their briefing schedule on Septenber
18, 1989; and the Exam ner, having considered the evidence and argunments and
being fully advised in the prem ses, nakes and issues the follow ng Findings of
Fact, Conclusion of Law and order Granting Mtion to D sm ss.

FI NDI NGS OF FACT

1. That Edna C. Johnson, hereinafter referred to as the Conpl ai nant or
Johnson, is an individual who resides at 1909 East Kenwood Boul evard,
M | waukee, W sconsin 53211.

2. That the State of Wsconsin, hereinafter referred to as the State
is an enpl oyer enploying enployes in the perfornmance of its various functions;
and that a nunmber of classifications of its enployes are included in
appropriate collective bargaining units and are represented by various |[abor
organi zations for purposes of collective bargaining pursuant to the State
Enpl oynent Labor Rel ati ons Act.

3. That AFSCME, Council 24, Wsconsin State Enployees Union, is a
| abor organization within the nmeaning of Sec. 111.81(12), Ws. Stats., and has
as its principal office at Five Odana Court, Mdi son, W sconsin 53705.

4. That in Septenber of 1981, Johnson was di scharged by the State.

5. That Johnson and Respondent Union contested her discharge by filing
a grievance over said dispute.

6. That said grievance was appeal ed through the initial three steps of
the arbitration procedure and to arbitration in February of 1982.

7. That on February 18, 1982, Tom King, an agent of Respondent Union,
sent Johnson the following letter which she received sonetine in February of
1982:

Dear Sister Johnson:

I have reviewed, along with other nenbers of the
Wsconsin State Enployees Union staff, your grievance
relating to Article 1V, Section 9 -- discharge -- which
has been appealed to arbitration.

After review ng your case with our staff, it is our
opinion that, based on your previous work record, we
could not prevail at arbitration in this case.

Therefore, Council 24 will no |onger pursue your case



to arbitration.

Pl ease be advised that you may continue wth vyour
grievance either through your local union or, if this
is not possible, you have the right to pursue your
grievance yourself or with the aid of an attorney of
your choi ce.

For any further information or help regarding vyour
case,

pl ease contact your local union and/or field
representative Em | Muielver at 414-327-7080.

8. That Johnson also requested Local 82, AFSCME, Wsconsin State
Enpl oyees Union, to represent her with respect to her discharge; and that on or
around march 12, 1982, she received the following letter from John Mchaelis,
Secretary of the Local:

Upon your requests for Local 82 to undertake the
responsibilities of representing you in arbitration,
regardi ng your discharge, the Local has decided not to
take your discharge case to arbitration.

If there is any other way in which we may be
able to help as in advise or testimony please feel free
to contact ne.

9. That on March 27, 1982, Johnson sent the following letter to Tom
King, Executive Director of Respondent Union and sent a carbon copy to other
union of ficials:

Dear M. King RE: Johnson, Edna C.
S.S. 395 18 3546
Your denial of
arbitration 2/18/82

WIl you kindly send ne a witten reply to the
foll owi ng question at your earliest conveni ence?

Does the State Council's refusal to take ny
di scharge to arbitration nean that mnmy mandatory
renedi es under the contract have been exhausted
and | amfree to go to the courts?
Thank you for the courtesy of a pronpt reply;
and that Johnson received no reply to her inquiry.
10. That on July 13, 1984, Johnson filed the initial conplaint wthout

an acconpanying filing fee; that she remtted the fee on August 8, 1984; and
that said initial conplaint alleged in pertinent part, as foll ows:
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On Septenmber 17, 1981, | was fired from nmy job at
University of Wsconsin-MIwaukee, where | worked at
Payroll and Benefits Specialist |V. | had worked for
the University for 16 years, wth excellent and
out st andi ng annual eval uati ons.

12-31-81 | wote to Tom King, President of Ws. State
Enpl oyees Uni on asking him when | can expect
action to recover 30 hours pay of which |
believe | was defrauded - appealed to on or
about arbitration on 9-17081(7?)

(2)Pls. cite section of Labor Contract where
Uni on negotiated to deny ne retroactive
pay increase from July thru ny 9-17-81
term nation (never received).

9- -81Di scharge/grievance filed over discharge.

11-3-81 | had hearing re 3rd step of Aug. 12
repri mand on Cct ober 28 wher ei n t he
term nation was validated by a subordi nate of
the individuals who term nated rme.

2-18-82 M. Tom King wote nme denying ny request that
the Union represent ne in Arbitration over
nmy discharge, saying "based on your previous
wor k
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record we could not prevail at arbitration in

this case.' (copy attached hereto) | was
further advised | could pursue the grievance
thru nmy local union or by nyself, poss. with
aid of an attorney of ny choice. I was

further referred to ny local union rep. or
M. Eml Mielver, a Field Representative for
t he Uni on.

I contacted ny union rep, M. Tom Taubel, as
I was confused about the conclusion as to why
I could not 'Prevail at arbitration."” Tom
Taubel told ne Emil|l Mielver had told himhe's
be over to look at ny file, but he never
cane, and M. Taubel had released ny file to
no one el se.

2-25-82 | wote to Hattush Al exander, President of
Local 82, asking that the Local represent
me in Arbitration over ny discharge.

3-09-82 M. Tom King wote me denying help from
their/my Union in the matter of the letter of
reprimand and 3-day suspension which | had
appeal ed to arbitration.

3-09-82 This 3-day suspension cost nme nore than

(cont) $200.00. The suspension canme from baseless
charges devolved from a neeting called by
Cl yde Jaworski . When Union representative,
Tom Taubel, and | left the neeting of over 45
m nutes, we each had the sane question for
one another: 'What was the purpose of this
neet i ng?' Yet nmnagenent used it as a base
for an over $200.00 fine, and the Union
refused to arbitrate for recovery.

3-12-82 M. John Mchaelis, Secretary, Local 82,
wote me denying help of nmy local in taking
ny discharge to arbitration. "The Local has
decided not take your discharge case to
arbitration.'

*See paragraph bel ow.

Subsequent to above events, | did engage an attorney
and went forward to prosecute and to prevail in the
Arbitration, the result of which was reinstatenment at
WM in ny sane position. This action caused me great
nmental stress, great expense, and raised the question,
"Why have a Union, what good is the Union?'" if it won't
assi st aggrieved individuals. | believe the Union was

-5-
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remss in its duty in this matter, and that the Union
owes ne, at very least, the costs, expenses and
di sbursenments including the charges for the Arbitrator,
Court Reporter and Attorney fees. This does not
address ny trauma in having to furnish ny attorney all
those nmaterials of which the Union was cognizant
regarding my rights and the violation thereof. In
addition | later learned that the Union in negotiation
with the enployer agreed to drop outstanding grievances
(copy of contract attached hereto).

*My Union steward knew Managerment was setting ne up.
He testified he wote on his calendar the date he
predicted 1'd be fired, and | was fired ahead of that
date. Why wouldn't the Union defend ne?

VWHEREFORE, the Conplainant prays for an order
directing Respondent(s) to (specify the relief

desired):
A Rei mbur senent for the cost of arbitration;
B. Rei mbur sement for attorneys fees; and
C Rei mbur sement for failure to fairly

represent Conpl ai nant.

11. That on Decenber 10, 1984, Conpl ai nant anended her conplaint in the
foll owi ng manner:

By way of anmendnent to the original conplaint of
pr ohi bi ted practices in state enpl oynent t he
conpl ai nant hereby incorporates by reference her
original conmplaint as if set forth nore fully herein
and alleges that within the last calendar year the
union, AFSCME, has refused to pay for the costs of
arbitration to date and in addition continues to
unfairly represent Ms. Johnson. At present the
arbitration continues upon a remand from the Wsconsin
Court of Appeals to the arbitrator, M. Jay Genig, for
a determination of the appropriate anount of back pay
and deductions therefrom The union, in addition to
failing to properly represent the conplainant in the
arbitrati on concerning just cause has also, on Cctober
10, 1984, informed the State of Wsconsin, Collective
Bargai ning Division, that it has al so w thdrawn support
in Geivance (sic) Arbitration Case 4053. That these
actions have occurred since the filing of the original
conplaint against prohibited practices under Ws.
Stats. 111.84 and are evidence of the continuing
refusal of the union to properly represent Ms. Edna
Johnson. Upon information and belief there is no basis
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for this failure. This docunent is filed as an
addition and anendnent to the conplaint attached
her et o.

12. That the date of the specific actions or unfair |abor practices by
whi ch Respondent Union is alleged to have violated Sec. 111.84, Stats. was
February 19 or 20, 1982, the day that Johnson received King's letter informng
her that the Respondent Union would not take her discharge grievance to
arbitration; that at the latest this date could be extended to on or about
March 12, 1982, the date upon which she received a letter from Respondent
Union's Local 82, AFSCVE, an agent of Respondent Union informing her that it
woul d not take her discharge or suspension/reprinmand grievances to arbitration.

13. That the Respondent Union's failure to reply to Johnson's March 27,
1982 letter, did not toll the statutory time period for filing the conplaint
herei n because Johnson coul d reasonably assunme by July of 1982, at the |atest,
that she had exhausted any internal union appeals procedures which nmay have
been available to her; and that she continued to have access to the contractual
grievance arbitration procedures which she continued to utilize.

14. That the date of the first filing of the initial conplaint July 13,
1984, is nore than one year fromJuly of 1982.

15. That the conplaint and anended conplaint insofar as they contain
allegations relating to the Union's failure to represent Johnson during the
di scharge arbitration and with respect to her letter of reprimand and
suspension are untimely.

Upon the basis of the foregoing Findings of Fact, the Exam ner makes and
i ssues the follow ng

CONCLUSI ON OF LAW

That because the conplaint and anended conplaint are filed out of tine
within the neaning of Sec. 111.84(4) and Sec. 111.07(14), Ws. Stats., the
Commi ssion is without jurisdiction to determine the nerits of the conplaint and
amended conpl ai nt.

Upon the basis of the foregoing Findings of Fact and Conclusion of Law,
t he Exam ner nakes and renders the follow ng

ORDER GRANTI NG MOTI ON TO DI SM SS

That the Mdtion filed by Respondent Union that the conplaint and anended
conplaint in this matter be disnissed is hereby granted, and the conplaint and
&rended conplaint are hereby dismissed in their entirety. 1/

1/ Any party may file a petition for review with the comi ssion by
followi ng the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.
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Dated at Madi son, Wsconsin this 1st day of Novenber, 1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Mary Jo Schiavoni [/s/

Mary Jo Schi avoni, Exam ner

(5) The conmi ssion may authorize a conm ssioner or exam ner to
make findings and orders. Any party in interest who is dissatisfied
with the findings or order of a conmi ssioner or examiner may file a
witten petition with the comission as a body to review the findings or
order. If no petition is filed within 20 days fran the date that a copy
of the findings or order of the conm ssioner or exanmi ner was nailed to
the I ast known address of the parties in interest, such findings or
order shall be considered the findings or order of the conmission as a
body unl ess set aside, reversed or nodified by such conm ssioner or
exam ner within such time. |If the findings or order are set aside by
t he conmi ssioner or exami ner the status shall be the same as prior to
the findings or order set aside. |If the findings or order are reversed
or nodi fied by the conm ssioner or examiner the tinme for filing petition
with the conmission shall run fromthe time that notice of such reversal
or nodification is mailed to the [ast known address of the parties in
interest. Wthin 45 days after the filing of such petition with the
conmi ssion, the comm ssion shall either affirm reverse, set aside or
nodi fy such findings or order, in whole or in part, or direct the taking
of additional testimony. Such action shall be based on a review of the
evi dence subnitted. |If the conmission is satisfied that a party in
i nterest has been prejudi ced because of exceptional delay in the receipt
of a copy of any findings or order it nmay extend the tinme another 20
days for filing a petition with the conm ssion
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W SCONSI N STATE EMPLOYEES UNI ON,
COUNCI L 24, AFSCME, AFL-CIO

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT, CONCLUSI ON
OF LAW AND ORDER GRANTI NG MOTI ON TO DI SM SS

Conplainant filed the initial conplaint w thout an acconmpanying filing
fee on July 13, 1984. She remtted the fee on August 8, 1984. In her initial
conplaint, Johnson essentially alleged that Respondent Union had failed to
fairly represent her in both a grievance with respect to her discharge and a
second grievance concerning a letter of reprimand and a three-day suspension
wherein she requested reinbursement for the cost of arbitration, attorneys
fees, and damages for unfair representation. On Decenber 10, 1984, Conpl ai nant
filed an anmended conplaint in which she incorporated all references in the
initial conplaint and alleged that within the past cal endar year the Respondent
Union refused to pay for the cost of arbitration and continues to unfairly
represent the Conplainant. Johnson alleged that AFSCMVE, on Cctober 10, 1984,
informed the State that it had withdrawn support in Gievance Arbitration Case
4053.

Respondent Union filed a notion to D smss based upon the untineliness of
t he conpl ai nt and anmended conpl aint.

POSI TI ONS OF THE PARTI ES:

Conpl ai nant

The Conpl ai nant points to case law which requires that an enploye nust
exhaust both union and contractual renmedies prior to conmencing a court action.
According to Conplainant, the statute of limtations is tolled until that
time. Gting Ws. Stats. 893.13(2), and Wsconsin case law on tort clains,
Conpl ai nant nmai ntains that a cause of action accrues where there exists a claim
capabl e of present enforcenent, a suable party against whomit may be enforced,
and a party who has a present right to enforce it. A tort claimis not capable
of enforcenent wuntil both a negligent act and acconpanying injury have
occurred.

The Conplainant further notes that the Wsconsin Enploynent Relations
Conmi ssion has held that failure to exhaust contractual procedures precludes
Wsconsin Enpl oynent Rel ations Commi ssion jurisdiction. She stresses that the
date of March, 1982, the time that Representative Union chose to withdraw its
support, is not the benchmark date. This is the case, she asserts, because she
had not exhausted her contractual remedy at that time and any conplaint filed
then would have been defective on this basis. More inportantly, however,
Conpl ai nant nmai ntains that although she disagreed with the Union's failure to
pursue her grievance, she had no proof of arbitrary or perfunctory treatnent
until much later throughout the arbitrati on hearing and thereafter.

In sum Conplainant argues that she filed her initial conplaint
subsequent to the Wsconsin Court of Appeals najority decision dated August 20,
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1984 confirmng her arbitration award. She further states that the anmended
conplaint was filed on Decenber 10, 1984 and that her claim had not accrued in
1982 nor had she discovered evidence which would establish a breach of such a
duty until a nmuch |ater date.

Respondent

Respondent points to the February 18, 1982 letter as the conduct about
whi ch Johnson conplains in her two conplaints. Noting that the Comm ssion has

strictly construed the phrase ". . . one year from the date of the specific

act . . .", it maintains that July 13, 1984, the original filing date of the
initial conplaint is nore than one (1) year from February 18, 1982.

According to Respondent, if Johnson is claiming that the Union failed in
its duty of fair representation (DFR) when it refused to take the case to
arbitration, her claimis barred. She knew as early as February 18, 19?7?82
that the Union would not proceed because she received a letter from then union
Executive Director TomKing to that effect. She understood the letter and its
ram fications in that she correctly referred to sane in her original conplaint.
If she is claimng that Council 24 did not confer with the Local Union No. 82,
it, too, is time barred. The original conplaint contains the follow ng
al |l egations/statenments all referenced to the February 18, 1982 date:

| contacted my wunion rep, M. Tom Taubel, as | was
confused about the conclusion as to why | could not
"prevail at arbitration." Tom Taubel told me Eml

Muel ver had told him he's (sic) be over to |look at ny
file,, but he never came and M. Taubel had rel eased ny
file to no one el se.

As such she knew and should have known that no later than February 18, 1982,
Council 24 supposedly had no contact with the Local Union. Al t hough this
conclusion will be challenged and refuted should a formal hearing on the nerits
be necessary, suffice it here to say that approximately twenty-nine (29) nonths
elapsed from the time M. Johnson had this know edge to the filing of the
original conplaint.

AFSCMVE argues that both the original and the anended conplaint can be
fairly read to state one (1) and only one (1) legal conclusion: that the
Union's refusal to take the grievance to arbitration, violated its duty of fair
representation. In as nmuch as she knew the Union's position on this point,
approximately two (2) years and five (5) nonths before she instituted this
proceeding, it is now tinme barred.

In response to Conplainant's argunents that the statute of limtations is
tolled wuntil she conpleted the arbitration proceedings, respondent Union
stresses that practically and legally this argunent nakes no sense because the
outcome of the arbitration would have no bearing on the validity of a duty of
fair representation violation. It cites Local 950, International Union of
operating Engineers, (21050-C) WERC, 7/84, in support of its contention and
requests that the conplaints be disnmssed as time-barred.
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DI SCUSSI ON:

Both the initial and anmended conplaints contain allegations of breach of
the duty of fair representation on the Respondent Union's part exclusively.
There is no acconpanying breach of contract conponent either express or
implicit in either conplaint. Johnson's allegations prinarily involve a breach
of the Union's duty of fair representation when it failed and refused to take
her discharge grievance beyond the third step in the grievance procedure to
arbitration and secondarily the Union's refusal to process a grievance to
arbitration relating to a letter of reprinmand and three day suspension which
she received.

It is really these refusals on the part of the Respondent Union which
constitute the conduct or wongful act or omssion to which Conplainant
obj ect s. Because no claim of enployer breach of contract is present nor is
Johnson al | egi ng that Respondent Union breached its duty by any behavior on its
part during the arbitration proceeding over her discharge, the cases upon which
she relies to support her contention that exhaustion of the grievance
arbitration process tolls the statute of limtations do not apply. 2/

Rat her, the instant conplaints nmake it clear that Johnson is conplaining
about AFSCME' s refusal to represent her in arbitration on either the discharge
or reprinmand/three day suspension grievances. Record evidence makes it clear
that she had notice with respect to both grievances from respondent Union and
its Local 82 by March 12, 1982, at the latest as Finding of Fact 10 anply
denonstr at es. Moreover, the allegations contained in the anended conplaint,
narmel y, the Respondent Union's refusal to pay for the costs of the arbitration
and its informng the state enployer that it had w thdrawn support for her
repri mand/ suspension grievance (Gievance 4053), both stem from AFSCVE s

2/ In Wbod County, Dec. No. 24799-A (Engmann, 1988), upon which the
Conpl ai nant relies, there was an acconmpanying Sec. 111.70(3)(a)5
al I egati on agai nst the munici pal enployer so that resort to and
exhaustion of the grievance-arbitration procedure was necessary.
Simlarly in International Union of Operating Engineers Local 950, Dec.
No. 21050-C (WERC, 7/84), the Conmi ssion adopted the exhaustion
rati onal e only because it intended to permt the Conplainant to join the
nmuni ci pal enployer as a party because a breach of contract had not been
pl ead due to unique factual circunmstances. Mreover, after a circuit
court refused to pernit the nunicipal enployer to be joined to the
action, MIwaukee Board of School Directors v. WERC, Dec. No. 21050-D
(Cr.Ct. MIwaukee 10/84), in a subsequent decision, International Union
of Operating Engineers Local 950, Dec. No. 21050-F, the commission held
that the statute was not tolled because there was no conpani on breach of
contract case. Rather, it analyzed the conduct conplained of by the
Conpl ai nant in that case concluding that the appropriate date for
triggering the running of the statute of linitations was the date of the
arbitration hearing because the allegation was preni sed upon the failure
to represent Conpl ainant properly at his arbitration case. (lbid at 6.)
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refusals to represent Johnson beyond the third step in the grievance procedure
which it clearly comunicated to her in February and March of 1982.

In any event, AFSCME opted out of representing Johnson in the grievance/
arbitration procedures in February and March of 1982. It is this conduct to
whi ch Johnson is really objecting and these are the dates which trigger the
running of the one year statute of linmtations. Such a tort claim if it
exi sted, comrenced upon the date of AFSCVMEs refusal to continue its
representation with respect to both grievances. Johnson could after a few
nont hs, reasonably conclude when she received no response to her letter of
March 27, 1982, that she had exhausted any internal union appeal s procedures.

Wthin a nonth, it was also apparent that Johnson continued to enjoy
access to the grievance-arbitration procedure, albeit w thout union assistance,
because she hired a | awer and went forward with her arbitration case.

Conpl ai nant strenuously alleges that her claimdid not ripen until nuch
later than 1982 because she did not discover sufficient evidence of bad faith
until after August of 1984. Interestingly, although she disputes the February

and March of 1982 dates for triggering the statute of limtations, she does not
point to any other alternate date as the appropriate date from which to
cal cul at e.

Section 111.07(14), Stats., which is nade applicable by Sec. 111.84(4),
Stats., states unequivocally:

The right of any person to proceed under this
section shall not extend beyond one year fromthe date
of the specific act or unfair | abor practice alleged.

Wsconsin |law generally provides for the tolling of an applicable statute
of limtations only where there is fraud involved. 3/ Conpl ai nant nakes no
case for fraud on Respondent Union's part. Moreover ignorance of one's rights
does not suspend the operation of the statute of limtations. 4/

The Conplainant, in essence, is arguing that although she was aware in
February or March of 1982 that Respondent was refusing to process her
grievances further, she really had no reason to believe or suspect bad faith on
the Union's part until 1984. It is the discovery in late 1984 of Respondent
Union's arbitrary treatnent in naking its decision to wthdraw from
representation on the grievances which, she alleges, triggers the statute of
l[imtations. The issue of when the statute of limtations is triggered in a
duty of fair representation case has never been directly presented to the
Conmi ssion for consideration under the statutory |anguage set forth in Sec.
111.07(14). The federal courts, however, in deciding the many cases which arose

3/ Peppas v. Marshall & Ilsey Bank, 2 Ws.2d 144, 86 N.W2d 27 (1957).

4/ Hlmes v. Departnent of |ndustry, Labor and Human Rel ations, 147 Ws. 2d
48, 433 NNW2d 251 (Ws. C. of App., 1988); see also Larson v.
I ndustrial Conm ssion, 224 Ws. 294, 298 271 N.W 835, 826 (1937).
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as a result of the Del Costello v. International Brotherhood of Teansters, 462
U S. 151 (1983), ruling applying a six-nonth statute of limtations in federal
suits, have had anple opportunity to ascertain when a cause of action arises
pursuant to Section 10(b) of the Nation Labor Relations Act, 29 US. C ss.
160(b). 5/ They have held that hybrid Section 301/fair representation suits
accrue when the clainmant discovers or in the exercise of due diligence should
have discovered the acts constituting the alleged violation. 6/ The nmajority
woul d peg the cause of action as accruing fromthe date the Union inforns the
grievant that it will no |onger process the grievance or fromthe date when the
grievant should have discovered using due diligence that the Union would no
| onger process the grievance or represent the grievant further in the process.
One federal district court directly addressed the issue presented to the
Conmission. 7/ It held that a discharged enpl oyes recent uncovering of alleged
notivation for the Union's failure to process the grievance was insufficient to
warrant tolling of the six nonth statute of limtations. In the Harris case,
the grievant was inforned of the denial of his claim by the enployer and the
wi thdrawal of his grievance by the union in July of 1981. He did not file a
conplaint until March of 1985 presenting as reason for the delay the
expl anati on that he di scovered in Novenber of 1984 that one of the enployer | s
enpl oyes and an ex-union official had personal financial dealings which the
grievant alleged indicated collusion between the enployer and the union to
deprive him of his rightful position. 8  The court expressly found that the
statute of limtations was not tolled. It held that even if the grievant did
not fully know why his grievance had been denied, he knew as of July 1981 that
it had been denied. The court concl uded:

Even assuming that Harris <could prove his
al l egations of conspiracy, the nere fact that he
recently uncovered the alleged notivation underlying
the denial of his grievance is insufficient to toll the

5/ That section provides in pertinent part:

Provided . . . no conplaint shall issue based
upon any unfair |abor practice occurring nore
than six nonths prior to the filing of a charge
with the Board .

6/ Del Costello v. International Brotherhood of Teansters, 588 F. Supp. 902,
908, 116 LRRM 275 984, (on remand from4th CGr.C. of Appeals
foll owi ng the Suprene Court decision cited above; Benson v. Ceneral
Motors Corp., 716 F.2d 862, 864, 114 LRRM 2919 (11th Cir. 1983); see
al so, Wennesheiner v. Fore Way Exp. Inc., 624 F. Supp. 502, 1224 LRRM
2362 (1986) holding a cause of action comences to run when an enpl oye
i s unequivocally informed that his grievance will not be processed
further; also Metz v. Tootsie Roll Industries, Inc., 715 F.2d 299, 304,
114 LRRM 2309 (7th Cir. 1985).

7/ Harris v. Victor Division - Dana Corp., 121 LRRM 3524 (N.D.1l1. 1986).

8/ | bid at 3525.
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statue of limtations. The public interest in
i ndustrial peace is strong, and cannot be sacrificed
each time an individual enployee believes he has
di scovered sane new shred of evidence bearing on the
di sposition of one of his grievances. To allow Harris
to resurrect his cause of action at this late date
would be to subject final grievance resolutions to
attack indefinitely, and would underm ne the federal
policy of encouraging rapid and final resolution of
| abor disputes. This we are unwilling to do. 9/

The Harris court's rationale is equally applicable to the instant case.
The statutory |anguage of Sec. 111.07(14), which speaks in terms of "specific
act or wunfair labor practice alleged" (enphasis added), does not permt a
tolling of this statute for discovery of new or additional evidence, but rather
limts parties to filing within one year of the acts or omssions alleged to
have affected them This argunent is accordingly rejected.

In any event, review of the testinmony convinces this Exam ner that
Johnson with due diligence could have discovered nuch of the clainmed new
"evidence of bad faith' to which she points within a one year period fromthe
date of her notification by the Union that it was refusing to proceed further
with her grievances.

Accordi ngly, because the conplaint and anmended conplaint were filed nore
than one year after March 12, 1982, they are untinely and nust be dism ssed on
t hat basis.

Dat ed at Madi son, Wsconsin this 1st day of Novenber, 1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Mary Jo Schi avoni /s/

Mary Jo Schi avoni, Exam ner

9/ Supra at 3525.
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