STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

EDNA C. JOHNSON,

Conpl ai nant,
: Case 2
VS. : No. 33662 PP(S)-113
: Deci sion No. 21980-D
AFSCME, COUNCI L 24, W SCONSI N STATE
EMPLOYEES UNI QN,

Respondent .

Appear ances:
Castel lani, Sheedy & MCormick, by M. Mchael T. Sheedy, 829 North
Marshal | Street, M| waukee, Wsconsin 53202, appearing on behal f of
Conpl ai nant Edna C. Johnson.
Lawmton &and Cates, S.C., by M. Rchard V. Gaylow, 214 Wst Mfflin
Street, Madison, Wsconsin 53703, appearing on behalf of Respondent
AFSCMVE, Council 24,

SUPPLEMENTAL FI NDI NGS OF FACT, CONCLUSI ON CF LAW AND ORDER

Edna C. Johnson filed a conplaint wthout the acconpanying filing fee on
July 13, 1984 with the Wsconsin Enpl oynment Rel ati ons Comm ssion, alleging that
AFSCVE, Council 24, Wsconsin State Enployees Union had violated unspecified
sections of Sec. 111.84, Ws. Stats., by failing and refusing to fairly
represent her in an arbitration proceeding; that she remtted the fee on
August 8, 1984; that on Decenber 10, 1984, Conpl ai nant Johnson filed an anmended
conplaint which incorporated her original conplaint by reference and all eged
that within the last calendar year, Respondent Union refused to pay the costs
for the above-referenced arbitration proceeding and continues to wunfairly
represent Conpl ai nant Johnson by withdrawi ng support in grievance arbitration
Case 4053; that the Commi ssion appointed Mary Jo Schiavoni, a nenber of its
staff, to act as Examiner in this matter and to make and issue Findings of
Fact, Conclusions of Law and Order as provided in Sec. 111.07(5) Ws. Stats.;
that hearing was held on January 17, 1985, and again on July 20, 1989, on
Respondent's Mdtion to Dismss for want of jurisdiction, at which tine the
parties were given full opportunity to present their evidence and argunents;
that the parties conpleted their briefing schedule on Septenber 18, 1989; that
t he undersigned Exam ner issued Findings of Fact, Conclusions of Law and an
Oder Ganting Mdtion to Dismiss in this matter on Novenber 1, 1989 in which
she dismssed all of the allegations contained int he initial and anended
conplaints for being filed out of tine within the neaning of Sec. 111.84(4) and
111.07(14); the Conpl ainant having filed a petition with the Conm ssion seeking
review of the Examiner's decision on Novenber 13, 1989, the parties having
filed additional witten briefs the last of which was received on Decenber 15,
1989; the Conmi ssion having on February 27, 1990, issued an Oder Affirmng in
Part and Mddifying in Part the Examiner's Findings of Fact and Concl usion of
Law and further dismssing the original and anended conplaints except for the
allegation that Respondent Union conmitted an wunfair |abor practice on
Cctober 10, 1984 as to Grievance Arbitration Case 4053; the Conm ssion having
remanded said allegation to the Exami ner for further proceedings; hearing on
said allegation having been held on Septenber 10, 1990 in M| waukee, Wsconsin
at the concl usi on of which the parties made oral argunents; the Exam ner having
received the transcript on Cctober 15, 1990; and the Exam ner having consi dered
the evidence and argunents and being fully advised in the prem ses, nakes and
files the foll ow ng Suppl enmental Findings of Fact, Conclusion of Law and O der.

SUPPLEMENTAL FI NDI NGS OF FACT

1. That Edna C. Johnson, hereinafter referred to as the Conplai nant or
Johnson, is an individual who resides at 1909 East Kenwood Boul evard,
M | waukee, W sconsin, 53211.

2. That the State of Wsconsin, hereinafter referred to as the State is
an enpl oyer enpl oyi ng enpl oyes in the performance of its various functions; and
that a nunber of classifications of its enployes are included in appropriate
collective bargaining units and are represented by various |abor organizations
for purposes of collective bargaining pursuant to the State Enploynent
Rel ati ons Act.

3. That AFSCVE, Council 24, Wsconsin State Enployes' Union,
herei nafter Respondent Union, is a labor organization within the neaning of
Sec. 111.81(12), Ws. Stats., and has its principal offices at 5 CQdana Court,
Madi son, Wsconsin 53705; and that C ndy Manlove and Karl Hacker are and were
at all tines relevant enployes and agents of Respondent Union occupying the
positions of Southeastern Field Representative and Assistant Director of
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Respondent respectively.
4. That in Septenber of 1981, Johnson was di scharged by the State.

5. That Johnson and Respondent Uni on contested her discharge by filing
a grievance over said dispute.

6. That said grievance was appeal ed through the initial three steps of
the grievance procedure and to arbitration in February of 1982.

7. That in February and March of 1982, Respondent Union and its
Local 82 infornmed Johnson that they would not pursue her discharge case to
arbitration but that she was free to hire an attorney and pursue the case on
her own.

8. That Johnson did hire a private attorney and pursued her discharge
to arbitration; that the arbitrator reinstated Johnson to her previous
position; that upon her reinstatenent, Johnson filed a grievance on Cctober 10,
1983 al | egi ng harassnent and discrimnation (Gievance Case No. 4053); that she
conpl ai ned as foll ows:

I think | am being harrassed (sic) and
di scrim nat ed agai nst because of the duties assigned to
me by ny supervisor since | reported back to work.

Also ny office is located in a storage room which is
totally inadequate to performny duties. The tel ephone
is in now, but persons can only call in, | cannot call
out. | have been excluded from all benefits |ectures.
The second step answer was not at all responsive.

and that as relief, she requested:

I want a clarification of ny duties. | would
like to know who is ny charge, Fay or Kathy? | want
sone decent furniture in ny office. Barbara Faucett's
answer to the second step of ny grievance did not
address any of this.

9. That the grievance was processed to the third step of the grievance
procedure; that G ndy Manlove, Respondent's agent, net wth Johnson and
di scussed the grievance; that ©Manlove then net with nanagenment with respect to
the grievance; that after neeting wth nanagenent, Manlove discussed the
grievance with Karl Hacker; that Mnlove believed sone of the working
condi tions of which Johnson was conplaining, in particular the operation of her
phone and t he adequacy of her office, had been renedied or resolved at the tine
of her third step discussions w th nmanagenent and that the ongoi ng concern over
job duties was not violative of any contractual provision of the agreenent;
that ©Manlove did not believe Johnson was being harassed; and that Manlove
reconmended to Hacker that Respondent Union not pursue Johnson's grievance any
further.

10. That Hacker reviewed Johnson's grievance with Manlove and deci ded
not to proceed to arbitration; that Hacker did not speak with Johnson prior to
nmaki ng said decision; that he inforned Johnson by letter dated Septenber 24,
1984 that the Respondent Union believed that the relief sought had been granted
and that Respondent Union would not pursue the case to arbitration; and that he
informed the State on or about October 10, 1984, of said decision on the part
of Respondent Uni on.

11. That Conpl ai nant Johnson has failed to establish that the Respondent
Uni on has acted arbitrarily, capriciously or in bad faith in refusing to pursue
t he harassnment grievance to arbitration.

Upon the basis of the above and foregoing Findings of Fact, the Exam ner
makes the follow ng

CONCLUSI ON OF LAW

That Respondent AFSCME, Council 24, Wsconsin State Enpl oyees Union, did
not commt an unfair |abor practice in violation of Sec. 111.84(2)(a).

Upon the basis of the foregoing Findings of Fact and Conclusion of Law,
t he Exam ner nakes and renders the foll ow ng

ORDER 1/

It is ordered that the allegation set forth in the amended conpl ai nt that
Respondent Council 24 commtted an unfair |abor practice on Cctober 20, 1984 as
to its disposition of Gievance Arbitration Case 4053 be and hereby is
di sm ssed.

Dated at Madi son, Wsconsin this 15th day of Novenber, 1990.
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W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Mary Jo Schi avoni, Exam ner

1/

Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion nay authorize a comm ssioner or exam ner to nake

findings and orders. Any party in interest who is dissatisfied with
the findings or order of a comm ssioner or examiner nay file a witten
petition with the conm ssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the comm ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings or order shall be
considered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the commi ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe time that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the

conmm ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinobny. Such action shall be based on a review of the
evidence submitted. If the commission is satisfied that a party in

i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it may extend the tinme another 20 days
for filing a petition with the conm ssi on.
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AFSCVE, COUNCI L 24, W SCONSI N STATE EMPLOYEES UNI ON

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ON CF LAW AND ORDER

On February 27, 1990, the Commission issued a decision in which it
affirmed in part and nodified in part the undersigned exam ner's original
Fi ndi ngs of Fact and Conclusion of Law. It dism ssed all allegations contained
in the original and anmended conplaints with the exception of an allegation that
Respondent Union committed an unfair |abor practice on Cctober 10 1984 as to
Gievance Arbitration Case 4053. The Conmission remanded that single
al l egation to the Exam ner for further proceedings. Hearing on said allegation
was held on Septenber 10, 1990. The parties made brief oral argunents at that
time.

PCSI TI ON OF THE PARTI ES:

Conpl ai nant

The Conpl ai nant contends that Respondent Union did not represent her
fairly and conpetently during the discharge proceedi ngs and when she returned

to work through her own efforts, it did not do anything to renedy the
harassment and poor working conditions which she encountered. Conpl ai nant
points out that Respondent Union did not investigate whether or not she was
receiving in-comng calls or could rmake outgoing calls. It did nothing about
the fact that she was given a storage room as an office; and it did nothing
about her job assignment difficulties. According to the Conplainant,
Respondent Union just did not care.
Respondent

Respondent nmaintains that it investigated the harassnent grievance as
best it could. It maintains that inasmuch as all of the relief Johnson sought
was granted, there was no reason to go further to arbitration. Respondent

argues, in the alternative, that even if said relief was not granted, it had no
duty to take her grievance to arbitration. Noting that Conplainant has the
burden of denonstrating that the Respondent's decision not to proceed to
arbitration was arbitrary, discrimnatory, or in bad faith, Respondent
mai ntai ns that the Conpl ai nant has not met her burden. Thus, there has been no
violation of the State Enpl oynent Relations Act.

DI SCUSSI ON:

As the Respondent Union correctly points out the standard by which the
Union's conduct nust be measured is whether its action in refusing to process
the grievance was "arbitrary, discrimnatory, or in bad faith." 2/ Under such
a standard, broad discretion is extended to unions as they seek to represent
various constituencies wthin a bargaining wunit. 3/ In duty of fair
representa-tion cases, a union's decision not to pursue even a meritorious
grievance is not determnative of whether or not a violation of l|aw has
occurred. 4/ Only if the Union's action is arbitrary, discrimnatory, or in
bad faith is there a violation. Furt hernore, Conplainant has the burden of
establ i shing her case by a clear and satisfactory preponderance of the evidence
and absent such proof the Commission has refused to draw inferences of
perfunctory or bad faith grievance handling. 5/

Union representative Mnlove testified that she did not believe the
Conpl ai nant was being harassed. She further stated that she felt that some of
Johnson's conplaints as to her working conditions, nanely, the operation of her
phone and the adequacy of her office, had been renedied by the tinme of the
third step discussions with the State. G ven these conclusions along with her
assunption that the job assignnent difficulties about which Johnson was
conplaining were not grievable under the collective bargaining agreenent,
Manl ove recommended that the grievance not be pursued further and Hacker
accepted Manl ove's recomendati on. This action, without any further evidence
of bad faith, arbitrariness, or discrimnation, falls well wthin the broad
latitude granted to unions with respect to grievance disposition. Conpl ai nant
strenuously avers that Respondent Union did not fairly represent her in her
original discharge case and that now it is refusing to fairly represent her
when she conplains of harassnment upon her reinstatenent. As the Conmi ssion

2/ Mahnke v. WERC, 66 Ws. 2d 524 (1975); and Hunphrey v. Moore, 375 U. S
335 (1975).

3/ Cty of Geenfield, Dec. No. 24776-C (VERC, 2/89).

4/ Gty of Geenfield, supra at p. 6.

5/ School District of Wst Alis-Wst Mlwaukee, Dec. No. 209822-D
(Schiavoni, 10/84); Wsconsin State Enployees Union, Council 24, AFSCME,
AFL-CI O Dec. No. 21854-A (Nielsen, 9/84); also Gty of Madison, Dec. No.
24251- A (Schi avoni, 1/88).
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made abundantly clear in its decision and order, this Examner is wthout
jurisdiction to consider Conplainant's contentions wth respect to the
representation afforded to Conplainant by Respondent Union in her original
di scharge case because her original and amended conplaint were filed out of
time within the neaning of Sec. 111.84(4) and 111.07(14), Stats. Mor eover ,
Conplainant has failed to present any evidence of hostility, bad faith,
arbitrary or discrimnatory conduct on the part of Respondent Union or its
agents in refusing to continue to process Conplainant's harassnment grievance
sufficient to refute the testinmony of Manlove and Hacker or to meet its rather

significant burden of proof in this matter. Therefore, this allegation is
di smi ssed.

Dated at Madi son, Wsconsin this 15th day of Novenber, 1990.

By

Mary Jo Schi avoni, Exam ner

-5- No. 21980-D



