STATE OF WISCONSIN
BEFORE THE WISCONSIN EMPLOYMENT RELATIONS COMMISSION

In the Matter 2f the Petition of

WAUPUN BOUCATION ASSQCIATION
Case 20

Mo. 39273 DR(M).327
Decision Ne. 23439

Requasting & Deslaratory Rulin
Pursuant ts Settion [11.7004)(b),
Wis. Stata,, Invelving A Dispute
Between Said Petitioner and

WAUPUN S5CHOOL DISTRICT
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Appearances:

Mr, Michsel L. 5toll, Staff Counsel, Wisconsin Education Association
™ ‘Touncil, 107 Wept Beltline Highway, P. ©. Box 8003, Madisen, Wisconsin
53708, appearing on behaif of the Aszociation.

ihh.llr:sj'né;:J and Wharry, 5.C., Attorneys at Law, 315 Bast Mazon Street, Suite
1600, Mijwsukee, Wisconsin 53202, by Mr. Mark L. Cison, eppearing on
hehalf of the District.

FINDINGS OF FACT, CONCLUSION OF LAW
AND BECLARATORY RULING

On Qctober 6, 1933, the Waupun Bducatlon Association filed a petition with
the Wisconsin Employment Relatlons Commizslen seeking & declaratory ruling
pursuant to Sec. 111.70(43(b), Stats. as te whether it had a duty to bargain with
the Watpun School District cver certaln proposals made by the Distriet during
zollective bargaining, The parties walved hearing in the matter and submitted o
factual gtizulation which is incorporated into the instent Findings of Fact. The
parting therealter flled written argument with the perisd for filing same having
expired on August 23, 1984, ving reviewed the record and the partles
arguments, the Commissior makes and {asues the following

FINDINGS OF PACT

*» That the Wlsconsin Bducatlon Agsociation, herein the Associatien, is a
labor organizaton within the meaning of Sec. 111.70(1}{k}, Stats.; snd that the
Association's principal rvepresentatives for purposes of this Pruteqding 141
Mr. Michaal L. Stoll, Staff Counsel, Wisconsin Education Assotiston Council, 10)
West Baltline Highway, P.O. Box 2003, Madisen, Wisconain 33708 and Mr, Gery L.
Miller, Executive Director, Winnebagoiend UniServy Unit-Sowth, 785 South Main
Streer, Fond du Lac, Wlaconsin 54935,

2. That the Xhool Distrlct of Waupur, herein the District, I3 2 munigipal
employer within the meaning of Sec. 110.70013(;), Stats., located at 9350 Wilcox
Street, Waupun, Witcongin 339633 and that the Distriet's prinsipal representative
is Attorney Mark L. Olsen, Muldshy and Wherry, 5.C., 315 BEast Mason Street, Suite
1800, Milwaukes, Wisconsin 53202,

3.  That at all times material kerein, the Assoclatlon 15 and has bmes ke
exciusive cellective bargasining representatlve of employes of the District in the
bargaining unit composed of all full-time and regular part-time employes of the
Distrlet engaged In teaching, including classroom {eashers, Title [ teachers,
Hbrarians, and guidance counselors; and that at all time: material herein, the
Aggociation and the District have been partles to a series of colleciive
bargaining agreements governing- the wages, hours and other conditicns of
empioyment of the employes in sajd bsrgaining unit, the most recen? of which
expired by its terms on Jure 30, 1983.

4. That ihe above-mentloned I%21-23 collectlve bargeining agreement
provided inter alis, the follewlng:
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ARTICLE YOI, GRIEVANCE PROCEDURE

2.  Definitisng:
b. Gfievant: A gricvant may bz a tescher, a group of

teachers, or the Association, subject te the limitatiors
ci Sectlon &(z) and (d) of this Article,

LI

4, Misealleneous Provislenses

¢ Multiple Grievances: In these cases invelving
grievances by teacher: with identlecal clalms, to avold
the f.iing of multiple grievances, one grievaace may be
tiied which contains the signatures of &l grieving
teachers, commencing at Step 2,

d. Ascociation Grievancer The Asscciation may pra-
cess a grievance affecting all teaghears., A matter of
contract interpretation affecting the rights of one
individua) shal! not be deemed an Association grisvance.
The District Administrator shail accept the above griev-
ance as an Assaciation grievance in which case the griev.
ance shall be processed aczording to Sectior 3, Step 3 ef
this Articie.

5. Tnat the Associzstton Grievance languzge set forth above Ip Sectisn 4.d.,
15 the result of & proposal made by the Association during the nepotiations which
resulted In the 197981 collective bargaining agreement; that during said
nezatiationt, it was the position of the Assoclatien that the fotiowing partion of
the 1977.79 cojlective bargaining agreemant regarding Association grievances was
insdéguate inasmuch a¢ Azsociation representatives were expariencing difficuity in
shtaining thé requisite signature of at |emst one teacher from each buitding:

4.  Assogistion Grievance: The Asseclation may process a
grievance atfecting all teachers ag Iotlows:

1) At least one (!} teacher irem sach building shall
prepare subsrantially identice! grievances in seeor-
dance with this Article and present 1t to the [Hs-
trict Admuniztrator.

2) The District Admiristrator shall accept the above
individua; grievance as an asseciatlon grievance In
which case the grievances shall be processed
according to Sedtion 3, Step 3 of this Article.

that dsspite exprezsing concerns over the manner in which such an expanded right
to f{ile Agsociation Qrievences would Dbe utilized by the Assoclation, the
reprasentatives of the District agreed to medify the then-existing language of
Section 4.d., Asseciation I&iﬂ%\_fﬂg%g, ard that this negotlated change resulted in
the current lepguage o ection %.d., Assgciztlen Grievance, which has hesn a

part @f the parties' contracts since that time,

6. That the grievance procedure pravislsms of Article VI, set forth above
in Finding of Fact 4, az they selate to the Association's independent tight to
file and process grievances, were interprered anc applied by Arbitrator George R,
Flaleghli in an Arbitration Award, dated June 24, 1983, whereln Arbitrator
Fieischli concluded trat the contrmctual [snguage set fortt in Pinding of Pact &

did preclude the Association from independently filing and processing grievances
10 certain Circumetaness,

a2 No, 22490%
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7. That at a bargaining session with the Association on May 3, 1983, the
District propesed to delete the provisions of Articie Vi, Section 4.4,, Asto-
ciation Grievapte, from the parties’ successor callective bargaining agreement;
that in eXplaiting this proposal, the District, through its ghiaf negetiator, Mark
L. Olseny stated that this District propesal was intended to precivde the Associa-
tion from independently filing =nd Processing grisvances, whather on {15 own
Behalf or on behalf of any membetes of the Bargaining unit; that Olson further
Indicated that since the aurrent language regarding Assaciation Erizvances had
been included in the collective bargaining agreement, it was the foeling of tha
Adrministratian and Board that too many grievances had hean inappropriately filed
43 Association grievances, ruther than asg Inclvicual grievances undar the abeve-
cited Janguage; that it was further staed that such had baen the fear of the
District representatives at the time the current lanﬁuase regardirg Associatiun
frievances had been negatiated by tne parties, and that the District representas
tives therefore felt the Association grievance language should be deleted from the
agreement, !

|
8. That in a letter to WERC General Counse Peter G. Davis, dated Juiy [3,
1933, the Dlstriet, by its esunasl and chief negotiator, Mark L. OIr.unI, gtated its
intarpretation of the oprovisians of Article VIIT, Grievance Procadure of the
parties' 1931-83 collectve bargaining agreement, set Focih Above in Finding of
Fact 4, 2o be as foliows: '

Please be advised sast the current collective bargainiriz
agreement gjoes, in fact, provide for the filing of Associatidn
grievancas, under certain  limjtations enumerated In the
agrasment. The District {3 unaware of any authority t2 the
effect that the Assesiation has an independent riaht to file
grievances under the nepetjated Brlgvance procadura. The
District will, therefore, contlnue to assume its posture fo
the effect that the Assoclatien must attain a nogotiated
enlargement of [ right to tile griavances, if suech ap
enlargement of this right is to ocgur, In the absence ef
Board assent, such a right cannot be deemed ta exist,

%. That throughout the parties' current negotiations, the Assariation has
consistently refused te agree to any District proposals which would jimit the
Aszociation's independent right to erforce Its contract and tile grievances, and
has proposed the following prevision for inclusion in the parties' successor
agraement:

The Assoclation shall have tha rlght te file and process
gfievances on its own behalf or on behall of any member (s) of
the bargzining urit and the exurcise of such vight shaif not
be dependent upen obtaining the apprava! or signature of
bargaining unit member {s) affected by such grievances,

10,  That at a bargaining session on Auglst 12, 1933, the Districts ehief
negotintar stated: thei under the parties’ |98i-E3 Agreement, the Association did
Aot have an independent right to tile and Procest grievances; that by proscsing to
delete the provisions of Articis VI, Section 2.d. from the partjes' SCCRS50T
agreement, it was the District's intention that only grievances filed and signed
by one or more jndividual amployes could be brought under the parties' successor
coliectiva bargaining agreement, and that the Associatlon would have no independ-
ant right ‘o file er process grievances; that =t the end of this bargaining
session, the District proposed to ratain In the parties’ guecesser agreement the
provisions of Sectiorn 2, 4.c. and 4.d. of Article VI, If the Association would
uwiree to drop its propasal to expressly recognize the Association's right to fie
and process grievances &n its own behaif or on behalf of any members of the bar-
galming unit without obealning the ppproval or signature of bargaining unit mem-

bars affected by such grievanzes; and that the Asseclation declined to agree to
this prapasal,

tl. That the Bistrict's current conrraet propesal to the Association, with
respect ¢ the grievanes pracedure provisione relevant to this precesding, is to
retaln In the parties’ sucesssor collective becgaining agreernent those provisions
of Secdons 2, 4.2, and &.d. of Article VIO sat forth above in Flnding of Fact 4:
and that the Assucistion has filed tha instant ceclaratory ruling petition
contending that the Districdy proposal a3 te Acticie YN, Secriam 4.0, is 2
permissive sibject of bargaining.
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12.  That the District's Artigle VI, Secticn &.d, propossl set forth in
Finding af Fact % preciudes Assoclation use of the contractyual grievance procedure
absent an smploye grievant and thus ={fective!y renders the contract unesfcreeabls
by a party thareto and thersby undermires the Assoeigtion's statutory lght 2
bsrgain as the exclusive representative of emploves.

13, That the District's Article VI, Secticn &4.d. proposal set forth in
Finding of Fact 4 doet ner primarily relate te waget, hours and conditions »f
emmpioyment.,

Based upon the above and foregaing Findings of Fact, the Commission makes and
iesues the following

CONCLUSION OF Law

That the District's Article YIO, Section &.d, proposal set fagth n the
Finding o Fact & is a permissive subject of bargairing within the meaning of
Sec. 111.7001) (a}, Staes.

Bagac upor the above and foregeing Findirgs of Fact and Conclusion of Law,
the Commission makes and izsyes the follawlng

DECLARATORY RULING 1/

That the Waupun ®ducation Assectation has no duty to Bargain with t5e Waupun
dhoo! District within the meaning of Secs, i11,70(0) (a) and (30024, Stats., as
to the Article VI, Section b.4. prupusabyn forth in Finding of Fact &,

Given ufider our hands ane szal at the Qjty of
Madi’ﬂéh, Wisconsir this #1h day of March, 1985,

WI,(. BN EM
|

By o — !
Hotrar Torosian, CRalrman

haliatl i M,

LOYMENT RELATIONS COMMISSION

Marshwll L. Gratz, Commissiongr

1/ Pursuant te Sec. 227,11(2), Stats., the Commission hersby notliies the
partes that 2 petition for rehearing rmay b filed with the Commission by
fol.owing the procedures set forth in Ses, 227.12(1) and that & petiton for
judicial revisw ramisg the Commizsion a5 Respondent, may be #jled ny
following the procedwres aet forth in Sec. 27.18{15(3), Stare,

27,12 Petivions for rehearlng in contested cases, (13 A petition for
rehearing shall not be prerequisite for appea! or review, Any persan
aggrieved by 3 final arder may, within 20 daye after service of the erder,
flle 3 wrirtan potition fer rahearing which shall spacify in detail the
grounds for ithe relief SOUENt and supporting autharitles,  An AEENEY MEY
order a rehearing on §18 own motion within 20 days after service of 2 final
order, This subssction does not apply to s. 17,023 (3 {a). Ns agency Iz
required to condugt mere than one rehearing dased on 4 petltion for rehesr| ng
tiled under this subsection in any cortested cage.

(Pootnote i continued or Page 1)
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{Continved}

227,16 Parties and proceedings dfor revies . (1} Except as otherwise
specifleally provided by iaw, any persen aggrieved by 2 decision speciiied jn
3. 227.15 shall be entitled to ludicial eeviaw thareo! as provided jm this
chanter,

{a) Proceedings for review shail be Jnstitytad by ssrving a petitian

- therefor personally or by gaertified majl upsh the asgency or one of (s

officials, and filing the petiticn in the offjce ef the clerk af tha eittuit
court far thé county where the judicial review proceedings are i5 be hels,
Unless & rehearirg iv requested under s, 227.13, petltions for review under
this paragraph shall be served and fjled within 30 days after the service of
the decision of the agency ypon all perties under =, 227 .1i. 1 & rehearing
s requested under s, 227.12, any party desiring juditial review shel serve
ard file a petition far review within 30 daye after service of the order
finally dispcsdng of the application for rehearing, nr within 3§ days after
the final disposition by operation of law of ARy szach application for
rehearing. The 20-day period for serving and flling a petition under this
paragraph cosmmances on the day after persomal serviee or mailing of the
decision by the agency. If the petitionsr is z resident, the procuedings
#hall be held in the eircuit court for the county where <he petitloner
resides, except that I the petitioner Is an agency, the proceedings shall be
In the circult court for the county where the respondent resides and except
as provided in ss, 132.70(6) and [82.75(3)(g). The proceedings shall be In
the circult court for Dane sounty jf the peiltioner |s & nopresident. If aff
pardes stipulsse ard the court to whies the parties desire fo transfer the
proceedings agrees, the procsedings may ke held in the county designatad y
the parties. I 2 or mere petitions for review of the same decision ave
filed in differant counties, the ejreult judge for the county in which a
petition for review of the decision was First {lled shall determine the venus
for Judicial review of the decision, and shall erder transfer or consolide—
tion whare appropriate.

{5) The petition sha!ll stare the nature of the petitioner’s interest,
the facts showing that petitionsar is a person aggrieved by the decision, and
the srounds specified in 5. 227.20 upon whieh petltisher contends that the
decision shauld ba reversed or madified.

LI

{e) Coples of the petltion shall be servad, personally or by eertifled
mail, or, when asrvice s timely admitted jn writing, by first claas raij,
net later than 30 deys atter the snstitution of the proceeging, ufon all
partics who appaared bhefare the agancy in the proceeding s which the orcer
sought to be reviewad was made,

Note; For purposes of the aboveesoted statytory timea-llmirs, *he date of
Commistion serview of this decision is the date it is ptaced in the mail {in this
tase the date appesring Immediataly above the Sighaturesd; the date of {iling of
a rehearing petivion js the date of actual ieceipt by the Commisalen; and the
service date of a judiclial review periticn i3 the date of actual reeeipt by the
Court and placement in 1ha mai to the Comrmsission,

== No., 22469
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MEMORANDUM ACCOMPANYING FINDINGE OF FACT
“CONCLISION OF LAW AND RECLARATORY EULNG

The issus before us s ene of determining whether a propesal which seeks to
condition the majority representatlve’s access to the contractual grievance
procedyre on the willlngness of an aftected empleys to grieue is a makdatory
subject of bargainiag. The parties to this dispute have filed wxtensive briefs
which are sumrnarized belew.

ROSITIONS OF THE PARTIES

pt )

The Assacistion

Wisconsin labor nollcy vests the Associat;on with the exclusive statutcry
authority and legal respeonsibility te fairly reprosent the interests of jt8 Sar.
gainlng unlt membars and 1o negotiare a collective Sargeining agreement on their
behalf. The coliective Datgaining agreemont between the Jistrict anc the Azsorla-
tion containe a pgrievance-arbitration procedure which 3 ke parties’ joint
mechanism for resslving ambiguities s and enforcing the provisions af their
agreement, The gricvance procedure is also the principat forusm for giving effecy
to the continuing bargaining relationship between ~he District and the Association
during the term of the agreement. A= a result of it status and cigponsibillties
as exclusive collective targalning repressntative and as SHapArty to the sgree-
ment, the Assoclation fas 2 fundamental Interest i, and eatitiament +9, independ-
Nt RcCess 10 the contractual grievance prosacurs.

The grievanca procedure is more than fust a4 means for redress of individual
injutyc it iz recognized as an extension of the collsctive Pargulning process.
Accordingly, the Aszociation, as majsrity repreaseriative, has a basio right ang
interast in the prepar and consistent enforcement eof all of the terms of *4he
contract which it hus pegotiated, Moreover, the Association hat s furdamentnal
right to participate in grisvance processing as the employes' represertative, in
order to insist upon the equable appileation of coamtrac: language to new cr
discrete situations and to razelve contrastial ambiguities which give rise to
grlevances in a uniform manner censiztent with the intersss of the ccllective,

The Agsocistion alec has the obligation to protect (t& members' rights and
henefits from belng aroded by the failure of individuals to prieve viclations of
the collective bargalning agresment, and the statutory rlght 1o insulate its
members from the potential intetference of inumidatian inherent ln direct
confrontatiens with the Disirict by brirging the strength of the collactivity ta
besr on the grievance process. Thus, the Asseciation has both the right and the
duty to prevent the abragation or dilution of collectively bergajned contract
provisions by griaving the loss of "individuai® benefits, sven in cases where the
affectad (ndividual doez not chesse to grieve.  Morsover, the Assacliation's
members have the right to act through their chosen representative wher resciving
contractual disputes and o take advantage aof the Azssciation's particuiar
expertise in resslving grlevances in a manrer which best rIpresents the employes’
cellective interests.  Finally, the Armsoclation has the right o protect and
enforce i gwn cortractusl tights and to maintain ity own eutharity and
credibllity by being a party to any grievahce resojution. The effective
protectlon and advancement of thase eore interests and functiens of the
Association requires incependent Assoriation sccess t¢ the grievance procedura.

The determination of whether the District's grizvance propacal i 3 mandatory
of permissive subject of bargalning requires the Zpplication of a balancing test
with respsct to the proposals degree of interferance with the Assscimtion's core
interests and functions. An employer proposal must be removed from the scape of
mandatory bargaining if it would unduly interfere with or Inftirge upon the
union's abillty to edfactuste its barpaining agent obligations, whiie Turthering
ns legitimate coukter salancing interests of the employer, If, under Wisconun
faw, 5 union propasal which interfersa tos ruch with managerial rights batomes,
thareby, a permissive subject of bargeining, = reasonable and bajanced applicatior
of this same test must resylit In a ruting that an amplover proposal which
interferes tos much with core union rights and dutise iz squally & permissive
subject of bargaining,

~be Mo. 22409
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Independant Associatian access t¢ thae prievance drogedure for the purpeses of
enforcing the vollecsive dargairing agreement snd representing Iis own csnpirectuzl
Interestz and thosa of its members implicate: fundamental A¥ssciation rights and
funcrions. These previgusly identified core Associatien interesty and functions
are the legal! and functionml equivalent of the "managerial rights" which the law
governing the scope of bargaining has sxcluded from mandatory negotiations. The
District's grievance proposal would deny the Amsoctatisn Its independent right to
file and process grievances and woild effectively aliminate the Agsociatians
statutory vole as excluslve bargaining representative in protesting bargalning
unit employes’ terins and conditions of employmert and representing them in the
grievance procedure. Op the other hand, the District has identifred ro ralevanst
or legitimate countervailing emplaver interests which are advanced by its
proposal,  Moresver, the District's proposal is not a gropssal for "a grisvance
procedure,” but rather s demand that The Assseialion waive l4s rights to enfsrce
the contrast and to represent 1te unit members thraygh the grievance procedure.
Aceordingly, since the Distrieds grievamee propos®l conmstitutes an uRwarranted
restriction on the Association'z effective impiementation of liz representatianal
duties and responstbilities, and unduly interferes with the meaniaghei exgrgise of
statytory snd contractual rights by bargainiag unit employes, that preposal is a
non-~-mandatory subject of bargaining.  This conciusion i3 well supported by
relevant rujings of the Commmission, the Matleral Labar Reiations Berrd and the
fedaral courts,

The pubiic policy considerations underiying ths legisiature's enaciment of
the MERA alse suppert the Agsociation® oantention that the Districts grievance
proposal, whicth would require a walver of the Asrociation's statutery rights =
represent [t5 membership in grisvarce procsssing and 1o enforoe the terrms of Qs
bargalned agreement with the District, it & non-mandatory subject of bargaoning.

The jegislature hgs datermined that gubllc eector iaber peace and stahility
are 0 be promoted by fostering cullecrive bargaining and the voluntary resolution
of contractual disputes through the procedures of grievance arbitration. The
ehforcement of a negoliated apreeinent thraugh a coftractus) grievance-arbitration
procedurs is considered an extensisgn of the colective bargginlng processy is
separately protacied by Sec. 111.70{3)(a)5, Stars,; and is the preferred mechanism
for the resolution of disputes arising undar the cotective bargaining agresmert.
The District’s grievanés preposal cantravenes the statutory purpsse by inhibiting
and interfering with the prefsrred process by which the legislative gmoals
underiying the MERA are to be achieved, betause without the independent right te
tile gtievances, the Aasxociation would have to retort to other means to rasolve
contracival disputes, This resul: woidd contradict the sirong public palicy in
favor of the wrilization of contractual grisvance-arbitration procedyrss for the
resolution of disputes batween municipal emplovers and vnions,

The Asseclatdaon’s right to independent]ly file and process grievances is
necessarlly derived from both the dnit employes’ starurory right to bargain
through a chesen rapresantative and the Assoclatlen's cutie: and respensibilities
as exciysive bargainmng repressntative, mandated by the MERA. The Amocistion's
right to grieve s alss corsonant with the Distzrict's pratuotory obligatian o
recognize and bargain with the emploves' exciusive representstive. Thus, the
Assaciations right te independently enforce itz collective Bargaining agreament
with the District is derived from the mandates and protectiorns of the MERA.
Moreover, in additlon t& its statutory sofe in grievance resolution, as ar exten-
sich of the wotlective bargaining prodess, the Associatlon ciearjy has an inde-
pendent statutory right to file complainty ajjeging contract viojations under 3en.
L1E.78{3)(a}5, State.

it is well satablished that a comtract propisal whish would effect the waiver
of a gtaturerjly-derived mnd protecred right i3 & non-mancdadory sublect of bar-
ajning, particularly where, as heré, the spplication of ke waslver proposal would
& repygnant to the baslce pelicies of the MERA. In e&ssence, the rights which the
District seeks to require the Asseciation to relinquish pursuant to the Disteict's
grtievance proposal are the Assasiation’s statutery rights to represent barpalaing
untt empioves atd to enforce the statutory probibition, embodied in Sec,
11170030 (a) 5, Stats,, against breaching the terms of a callestive bargalning
agreement, Since the District's propoesal would necessarily lmplicate the walver
of statutoriiy-derived and provected rights, and itr applica~ion would be repug-
nint 1o the basic policies of the MERA, the propesaj iz & nen-mandstory subject of
bar gaining.

T Mo, 22409
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Finally, the District's propowal eontradicis the public policy underlyirg thae
MERA. sinee it gonstitutes an [mterference with separate statutoriiy-protectnd
rights of ingividual employes and represents an lmpermissible repudiation of tae
District's statuiory obligation to recegnize and bargsin with the Asseciatioo.
The Associatien rmust have an Independant right to grieve In order to efisctivaly
further the pollcy of glving employes the statutscy right to ba-gain and to
enforce thelr bargaines agreements without emplayer interference or intimidations,
It woulg frustrate the "smooth functioning of labor relatiors” for the smployes'
chosen representitive nst to be in the positien to enforoz the cortract through
the grisavence-arbitration procedure. RExciuding the Associstian from the gricvings
procedure is incansistent with the District's recognltion of the Assaclatlon =3
the employes' barguining representative. Since the District's demand bhat the
Assaclation forleir i1s ahiity to represent employe contract interests during the
term of the agreement unduly interferer with the meaningful exercise of the statu-
tory rights granted to municipal erpployws by Ssoo 111.70(2), 3tats., the Dis-
trict's grievanee proposa! is a nen-mandatary subjact of bargaining.

District's Position

The District contends thet the appropriste test for determining whether a
propoeal I3 a mandatory or cermlssive supject of bargaleing s the determination
as to whethee the proposal it "primarily related” to wages, hours and conditions
at emplayment or ta the formulation or mansgement of subliz pelicy.  The
dezignation of a grievence «a an individual grievange or as In "Asspciation
grievence™ has mo primary rvclationship to the establishment of public pelicy ia
the District. The District sherefsce asserts thar the provision is a4 mandatery
subject of bargaining whlch can only be alvered through the ceilestive bargaining
process which was the genesls af the language st issue.

The Distrlet contends that the interrafatlonship berweer the grievanee
procedure and the duty 1o bargain has been consistently resagnized by courts
throughout the Unjted Statea. Bethlahew Steel Co., 133 NLRB 1247, end, den. on
other geeupds, X0 F.ZERBSH (TA 1, 1963(}{;: cert, den)il:d, 3{1 .5, 9% (dlﬁé-!ﬂ-,
Hughes ’;oc] 0, V. N , W7 F.2d 69 (CA 5, 1943); Peerlezs Food Produsts.
i___nT:g.__T, 3% NLRE 151 (1%8); Turbodype Ceorp., Gas Turbins, 748 SLRE 222 (13760
Crown Cugch Co,, 133 NLRB 633 (1%3;; Le Trobe Steal La., 2¢th “ILRE 123
[1579), enf, grantes §n part and den, in pary, 630 P.2d T, LA 3, 1983). The
Distrlet “asserts ithat the Fational Laber Relations Board ha: consistently hetd
that provisions of coflective bargalning agreements which desl with grievance
processing mre mandatery subjecis of sergaining. Bethleherm 3teel Co,, supra.
The District contends that s szimilar conclusion was reacked by the Michigar

Sugrz;ne Cour: in Ponting Pollee Officers Assgclation v, Porrlac, 58 LRREM Ji7Z
{1976).

Both the Wisconsin Employment Relations Cemmission and Wisconcin appellate
courts have determingd that a grievance procedure Is a mandatory subjeet af bar-
gaining due to itz primary relationship +6 wages, houry and condltiens of smpley-
ment. In Rsgine Uniiled School District Na. i, Dec. Mo, 11315-B,D (WERC, #/75)
the Commission conciuded that the District, by unilsterally establishing & new
grievance procedyre wileh more parrowly defined those elaims whish could be
grisved, had falled te bargaln over a mandatery sukbject of Bargaining. More
recgntly, in Placchawk YTAE, Dec. No. [68%0-A (WERC, 5/30), aff'd (CirCt
Roek, Bhl) afitd mTlsievan't art, 109 Wie.2d a5 {CrApp, 1982} the Uommission
concluded thet a definitlon of a grievance, contalned in a contractual grievance
procedyre, which was ifmited to dizputes invalving the interpretstion, applica-
tion, or enforcemunt of the eontract was 4 mandetory subject of bargsining. The
definitior of a grisvance in the instant dispute psaralfiels that faund to be man-
dataty by the Commistion In Blackhawls, and iqasmuch zs the primary foaundation of
a grievance procedure, j.e., the Jefinition of a grievance, is a mansatory sublect
of barpaining herein, the remalnder ¢! the grievance procedu-s, which necessarcify
flows from the gritvance definition, must also be deamed 1o be & mandgiory subject
of bargaining.

Baszed upon the bargaining history relevant to this dizputed provisien, it
would appesr that tha Agsociation ix willing to negotiate regerding the grievance
procedure anly o long 2t the negoetiated fanguage it irterpreted in 3 manner the
Aspociation flnds desirakle. In the face of 2r agverse rullng, the lsnguage (s
suddenly gaserisd ko be ne longer negatiable by the Associatisn, despite fhe
glear and uneguivecal history of negetiatlons in the District sonzerming this
lahguage., The Distwrlct submits that ihe pozition assumed by the Association in
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the subject esse iz wholly Inconsistent not enly with relevant Coemmission and
coyurt rulings regarding the negotiakillty of grievance procedural language, hut
also wlth the bargaining history uncerlying the language in queztlon and with the
equity of a situation in whizh language negotiated by a party becomes "permizsive”
upon the occasion of an adverze rullng interprating such language,

Tha Distriet submite that & finding that the languape at issue s permissive
would be tantamount te divesting the Astociation of ary righe to fils grievances,
tinew tha defirition of & grievance is so lhextricakly tled to both Individual and
Resociatisn grievanees. In the District's view, thls Is se because, in the
absence of any contractua! provision which specifically gllows the Associatien ity
file Association grisvances, no such cight will exist, and 10 Assaciation
grievances wiil ba entertelned or received hy representatives of the District.
Accordingly, the Commission should declare thess provislens e be mandatory
subjecis of bargsining and should raquire thes Aszscciatior te fulffil Its statutory
duty 1z bargain on this languzgze. The assertion of the Assacistion, 1o the affect
that it retains some undefined a_prlorl clght w procest Association grievances,
sxclusive of any negotlated Umitation upon such 3 riFh!:, e both ludierevs und
inconsistent with the principles of ccllective bargaining which have evoived
within Wisconsin and other jurisdietions. Sush a rignt to file unlen grisvances,
where it exl1s1s, must be premised ypor a contraztual sgreement, and where no such
contractual agreemert wxipts, there ls no right for the union to flle such
grievances, nar s the employer obligated 10 pracess such grievances. The
District and the Asgocistion, having fullilled thelr staturory duty to bargain
with ragard to the terms of the grievance procedurs, zheuld now se beouad by the
terme negotieted in past agresments, despite the faer that the Hanks award Is
inconsistent with the Associations ceslres as to the manner in which it woid
like tc see the languaze of Article VI, Section %.4. irterprated.

As the Commission bas previously ruled that grlevance prsceddrss similar to
that at fssye herein are mindatery subjects of bargaining, the District submits
that it & now [ngumbent upon the parties, and the Commission, to adhere tc the
reasening of those earlieor cazes to determine the outcome of thls Htigation.

DISCUSSION

When determining whether a proposal is a mandatory, permissive or prohibited
subjest of bargaining, the Commission axamines the specific lanpuage befsie it.
It ts the specific content of the propossl, met ity general subject matter, which
controls sur determination. Thus while 4he District accurately notes that we nHave
praviously found proposais Inveiving grievance procedurss to he mandatory subjacts
of bargalning. suoch holding: are iy oo means dispositive unlest the speeific
language in a prior hwiding i3 before ys hereln.  Qur review of those prisr
decysiony demonatrates that we have net previcusty riled upon the bargainatle
nature of the language belore us nereln and thus the fact thar this disputs
¥ocyses upon a “grievance procedure” propofal is not controfling herein.

ft Iy useful 3o set [orth certain relevent statutery and policy considera-
ttons befare looking at the specific propesal nefcre w3, A labor organizatisn
tn]of[nsg exclusive representative status has standing as a "parry In aterest”
under Sen. iJ1,07(2){a}, Stats., to file a complaint with the Cemmission under
Secy 111.70{3){a)5 of the Munizipal Empioyment Re atisens Azt {(or Sec.
111.06(1){f) of the Whiconsin Employment Peace Act) alleging that an employer has
viglated the parties’ collective bargaining mgreement. Geperal Drivers & Heipars
Unjon Locat 682 v, 'WERB, 20 Wis.2d 242, 251 (1%:3); Meltose-Mindore Jalnt Schaol
Tstrict No, 2, Dac. No. 11627 (WERC, 2/73}. Howsver, where the 1£bor arganiza-
tion has bargslned an agreement with the emplover which ¢ontains a procedure tor
final impartial resclution of disputes sver contractual compliznce, the Commission
generally witl not assert its statutory caomplaint jurisdiction over bresch of
contract claims 2/ pecaouse of the presumed exslusivity of the contractual

2/ Exceptions to thiz polisy include inatances where (1) the employe alleges
denial of falr reprasentation, Weonder Rest Corp., 275 Wis, 273, {1957}

(2) the parties have walved the arbltration provisien, Allis Chalrere Mfs.
Co., Pec. Neo. 8527 (WHRB, 10/6?) and (2) s party Ignoted anc reo ects the
?Eg‘ist‘r)atim provitions In the contract, Mewt Remdy-Mix Cars., 2% Wis, 2d 4

3.
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procedure apd & desire t¢ honor the parties' agreement. Mahnke v, WERL,

66 Wis.2d 52, 529.30 (1970); United Statet Motors Corp., Pec. NG, b/ -5 \WERD,
549y H g p., Dec, Mo, 5955 WE%, £/55:; Melrose-Mindora,

arnischivpar Corp., )

supra; City of Mehssha, Dee. Neoo 13282-A4 (WERC, 2/77)1. Where the Jaher
organizetlan hes baf gained an dgreement with the employer wnich dues not contain
a procedure for final impactial resolution of disputes pver contractual compliance
but does contzin a pracedure through which the parties cam bilareraliy attempr
te resoive such disputes, the Commizsion will assert Its breach of contract jueis.
diction, American Mazors Corg. v. WERP, 37 Wic.2d 237, 249 (1964}, Weyauwega
Joint_Scheool Dist. Mo, 2, gat. Ne, 14373-B (&/77), altd, Dec, Na, i#}?)--:
TWERL, 7/78), Buf only 1t the contractuai procedure has hesn exhausted. Lake
Mitls Joint Schoosi Dizt. Ne. 1, Dec. MNo. 11529-& (7/73), aff'd, Dec.” Na.
[I325-B (WERC, §/74); Weysuwegs, supra. By réquiring exhauston 4s a condition
precedent to the assertisn of jurisdiction, the Commission respects the partiss'
agreemient and enhances the prospects that sueh dispates will be resolved through
the stariroeily preferred means of bllateral collective bargainlng without need
for third party intervention. Jee, Secs. [11.70(!:(s){g) and i11.7C(6), Stats,
Thue, where there ls a failure to exhaust » pon-kinding procedurs, a complaini
alieging breech of contract will be dismiseed., Lake Mills, supra.

The policy hases for the exhaustion requirsment nntzd above ars spplicanle
whenever the parties’ contractual pracedurs ix potentially available for resolu.
tiop of the specifle iype of dispute. This, aven whet® the iabor arganizntion hae
bargalned s non-binding prefedurs 4% tc which it haz no acceds absent a willing
employe grizvant. the Commission wiill not assert jurisditiion over the labot
srganizatlon's breach af Zontrsct complaint even ithough the affscted indlvidus|
employe has not utilized the contraciua] Procadure. Jaint Schost District No. 3,
Plum Clii et al., Dee, No. 13626-a4 {4/78), aifd, Dec. No. 15626-h {WERL,
5179}, hare the contractua! procedure 35 unavaflable 3/ to either the laber
organization or the employe as to a specific 1ype of clspyie, the Commizslon is an
availabie forum for resolution of breach of contract c¢iaims absent a clear and
unmistakable walver of thar statutory right. City of Wauwatosa, Cec. Mos. i9310.
13312-A (11/82), mediiled, Dec. Nos. 1331045.%15-(2 (WERZ,4/84) appeal pend-
Ing (CirCt Miw.).

The propesal before us herein does not allow the Asscciation to have access
to the parties grievancefarbitration procedure in situstions where an individual
employe #lects not to pursue a contractual dispute by flilng a grievance. [t the
Association were 1o file a breach of contract complaint with the Commission, the
presumption of exclusivizy sod the dezire to horar the parties rontractuyal
procedure which provides for Bindiag mpartal reseluties of disputes would
require & refusal to aszert jurisdictien and  dlemissal of the Assoeiation's
caomplaint. 4f Tha Agseciation would be teft unable to enloree the contract which
1t bargalned, which it is a party e, and as to which it wowld have an undlzputed
statutory right to enforce under Sea. [{07003){a)3, Stats,, if oo grisvance/
arbitration procedure axisted.

The question befsre us is whether the Association can be zompeiled to bargain
over a proposal which, through operatlon of the above-recitad principles, would
leave i1 potentlally unable to entorce the contrast, Wa conclude that the
Assoclation cannot be so zompelled.

3/ Where the procedure would have been acressible, it for somea faflure jo meet
a zmnbractual prevequlsite such az a time Jimit lor grievance filing, the
Commission, dus to the exhaustion requirement pravicusly #lzcussed, would not
azeart ity jurisdiction. In such instances, the procedure would %8 deemad
Yavailanle” for the purposes of our analyaia herein,

4/ The presence of 4 grievance procedurs in a contraci does nol deprive the
municipal employer of the ability to enforce the comtracy through a Sec,
L. 2000){k)4, Stets., complalm proceeding unless the municipal emiinyer
has actess to the procedure. If the municipal empl syer has atcess o a noo-
blndlng rcontrattual procedure, it must exhaust same prisr to filing a com-
plaint with the Commission, If the mun!cipal empioyer has access tv a nore
tractual procedure which provides for final Impartial rasclotion, then the
Commilssion witi net assert jurisdictien ever the Sec. 113.70¢2)(b)4
complaint.
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In Deertial Beheol District, Dee, No. {730} (F¥ERC, 12/79),
aifid Dec. No. Ww-C¥-260 (CirCt Dane, 1751, the Commlssion wat confronted with
a proposs] which would have {i) waived both parties' ability to Bargain for she
term 6f their contrect over subjects specifically referred to as covered by the
contract and subjects which wers propozed during batgaining byt not agread upon
and (2} weived both parties' right te bargain during the term of the contract as
to bargainabie matters which the parties may have been unawars of when they
bargained iheir contract. As parties have a statutory ~ight to bargafn durleg the
term of the contragt over Mandetory subjeets of bargainlng as 1o which they werg
unaware during bargaining and thus did not resch agreement on or hava the
opportunity to bargaln over, and ar the jovond portlon af the Desrlisld cfause
would have constityted a waiver of that stgtutory cight, it wie Tound 4o be o
pormilesive subject of bargaining, The same conclusien was reached i State of
Wisconaln, Dec. No, 19341 {WERC, 1/52) under Sec. 151,51 ~f 3ELRA.

A Commurity

The proposal before us hetsin has the same practical effecr on The Associa-
tion as would rhe Deerfiald waiver clause found permissive. (n #oth inztances,
the collective bafgaining representative loses the urconditional sbility 1o
exercise a statvtory right, We are persvaded tvhat the parabiel effert upen 4
pratutory right warrants s paraliel fInding hat the instant propoesal Iy
permissive.

We alsg find persuasive the rationale of the Nationel Laber Relations Board
and the Court of Appaals in Bathlehem Stes] Co, {(5h Hding  Dlvisian),
133 NLRB §347 {196i), supplemental decision, 136 NLRE 15%02‘“ usa‘sz“}"', erf'd i
relevant part, 320 F.2d 615 (CA 3, 1963) cert. den., 373 U.5. 936 [1$8%) and
Tatrobe Strel CUp., 264 NLRB 528 {}979), ' in relevant sart 830 F.id L7t
(CZ 3, 19%0). In Dethielem, the Board and the Court concliuded that a grievence
procadyre which requiréd the affecisd amployes’ signiturs to be on the grievanse
bafers it would be processed wus a non-mangatory subject of bargaining. The Court
commented:

We turn now t2 the second aspec” of the employar's argument
on this point, i.e.. the proposal Iy = mandatery bargaining
subject. Tn accordance with Seeciion 3(d) of the Act, 3/ the
Suprame Court has defined mandatory sublects as those withis
the phrase Pwages, hours, and other tevms and canditions of
employment,” NLRB v. Katz, 362 U.5. 736, 50 LRRM 277
{1962}; NLRB v. Wooster Division of Berg-Warnsr Corp.. supra,
It i» clear 1o ps that Bethishem's propesal dees net wpme
within the seape of that phrase.  Although at first plance it
might appear to bs a "zcondition of employment,” avtvsily the
offect of the propasal is to limit the upien's representation
of the smpisvess and hot to condition the employess
ampigyment. Cf., NLRB v. Davison, supra.

Under Section 9{a) the union = the sxclusive reprasenta-
tive of the smployees "in respect to rates of poy, wages,
nours of emplovment, or other condltions of employment.®
28 U.5.C.A. Section 13%(a). Bethlehem's proposal which would
resteict the union's rele In the prosecusion of grievances o
thete compliainty which had bean signed by ingividual employees
clearly limits thls representation. The company aeknowledges
the uynjen's rights with respert to the prosecution of
grievances, but seeks soiace in the provise of Section %aj
the right to adjut? grievances without the intervartion of the
representative so fong se the adjustment i3 not inconsistent
with the collective bargaining contract,

We flnd nothing in this ssetior to support the company's
position. Indesd, the prowise iiseif ragulres that the uniay
be given oppertunity 10 be present ar the adjustment. [n
shart, the fact that individual empiayees have the right t¢
adiust thelr own grievances dogs not mean thai an employer can
restrlot ghe unlon's atatutery rights by requi-ing that each
grimvancs b sigrigd by the emplsyee involved., 3Sush a lmdra-
tioh i3 met within the astatutory delinhtlon of mendatery
bargaining subjeces. Like the ore-strlke halior clguse Ip
Borg-®arner, *it sabstanbially modifles the collgetiva-
bargaining syaterm provided for i the statute by wesieening the
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independense af the ‘represaentative’ chosen by the employees.
4 enables itz employer, 'n effsst, to deal with its employees
rather thari with their statutory representatives.” e U5,
at 350, As the Board cogently points out in les brief, such 2
clavae would precluda the union from piesscuting flagran:
violations of the contract mergly Because the empidyee
involved, due to fear of employer reprisals, or lor simiier
regsons, chose ast fe¢ Sign & griavanes. Mence, redesss Tor o
vislatlon would be made eantingent upon 1he iotrepidity of the
individual employée.

The fact that there are other labec cantrscis in this
industry reguiring employes sigomturss on grlevances 13 not
signiticant, Non-mandatery subjects may lawially be ineluded
in collsctlve hargalning coheracts if the parties agree to
them, NLRB v. Waoster Divisior of Borg-Warrer Corp.,
1% U5 ar W5 . L.

3/ ™ection I58. lplair labar practices

"(d} PFor tne purposes of thiz section, o bargair
collectively is the perforrianee o the mutudl obligation of
the omplover and the reprasentative of the empiasvees ta muet
at raasonable times and confer in good faith with rsspect to
wages, hours, mnd other terms and conditions of smployment

2% LLSUCLAL Section 154,

The Municlpal Emplayment Relatiane Act contaiht provisions largely paraiiel
tn pertinent part to those of the Natisnzl Labor Relations Act relied upon by the
Court in the above-guoted passsge.  Section J11,70(13la), Stats.. defines
“eoligctive barpalning” as:

« = « the parformance of the mutual obligation af a feunicipal
emplayer . . . and the representatives of itz employes, o
meet and confer at resasonable times, jn goed Iaith, with
respect to wages, houre aed conditions of emplayment .
with the !ntestion of reaching =n agreament of to resaly
guestione arising under such an agreement. {emphass added)

Section 111,70{&)}{d), Stats, provides:

(4} Selection of representatives and determinatisa  of
appropriate units for colisctlve bargaining. (. A represesta-
tive chosen for the purposes of cellective bargeininrg by &
majerity of the munizipal empleyss voting in & collective
bargaining unft shall be the gxclusive represertarive of all
emploves in the dnit for the purpose of collective bargalning.
Any individeal employe, or eny minerity group of emplayes in
any collactive bargniring unit, shall have the right 1o pre.
sent grievances to the municipal awplayer in person or through
representatives of thelr swn ghoosing, and the municipal
erployer sthall contar with said employe iv ralation therete,
i1 the majority representative has been atforded the oppore
tunity fo be nrésent at the gonferences.  Any adjustment
resulting fram these conferenzes shall not be finconsistent
with the condltions of empleyment asrabilshed by the malority
representatlve and the monicinal employer. {(emphasis added}

The MERA coynterpart to the #(a} provision In the NLRA 13 found In the abcve.
quoted fanguagae snd was Interprated by the Cemrmission [n Schonl Dist, Na. 6, Ciry

g Gresnfield, Dec. No. 1#026.B {WERS, !L/77) In a manner copsistent Witk (ha
Court's analysis in Bethichem.
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In additlen to the persuasive Beihiehem analysis, we note that & contrac.
tual grlevance procedure serves as & mechanism within wialzh the parties axercise
their duty te bargain over questlons and Clzputes grising durlag the term of the
contract. Thus, the Sec. 101.70(1){a), Stats., definition of colleetive bargaln-
ing quoted above Inciudes "questisns AriEng undes nocollective bargaining agree-

meni, We agree with the Association thel if the iaber organization, as the.

“exclutive reprasentativen (see Sec. 111.70{&}{d}, 5tats., abeve) can be com-
pelled to bargain about g grievance proesdure which would sifectively prevart the
tepresantative from triggering the procedur= abzen: g whllng etmploye grievant,
the representatlve's statutory tighi to bargain would be iripermlssibly araded,

In summary, we find that the District's propotal doss sut prirerily rejate 1o
Wages, hours and condislsns of employmant becauss of its patential for rendering
the contract .mentarcsable DY 4 party tharete and undermining the Assaciation's
tatutoey right to bargaie ar the exeliysive repeasentative of employes.

Dated at Madisen, Wlsconsin this 8th dnf”gf March, 1985,
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"Herman Torosizn, Cha rman
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< Mo bialliC (f{(&ﬁ
Marshall L. Gratz, Commistlont:
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