STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

In the Matter of the Petition of
WEST SALEM SCHOOL EMPLOYEES

ASSCCI ATI OV CRUE/ VEAC Case 12
: No. 41460 ME-304
I nvol vi ng Certain Enpl oyes of : Deci sion No. 22514-A

VWEST SALEM SCHOOL DI STRI CT

Appear ances:
M. Thomas C. Bina, Executive Director, Coulee Region United Educators,
NEA, WEAC, 2020 Caroline Street, P.O Box 684, LaCrosse, Wsconsin
54602- 0684, appearing on behal f of the Petitioner.
M. Darrel A Talcott, Attorney at Law, P.O Box 190, West Sal em
W sconsi n 54669, appearing on behalf of the District.

FI NDI NGS OF FACT, CONCLUSI ON OF LAW
AND ORDER CLARI FYI NG BARGAI NING UNI T

West Sal em School Enpl oyees Associ ati on/ CRUE/ WEAC, havi ng on Decenber 15,
1988, filed a petition with the Wsconsin Enploynment Relations Conmission
requesting the Commssion to clarify an existing bargaining unit consisting of
nonpr of essi onal enployes to include within that unit the position of District
office aide; and a hearing in the nmatter having been conducted on March 8,
1989, at West Salem W sconsin, before Exami ner Karen J. Mawhi nney, a nenber of
the Conmission's staff; and the parties having nmade oral argument at the close
of the hearing in lieu of filing post-hearing briefs; and a transcript of the
heari ng having been received on May 15, 1989; and the Conmi ssion being fully
advised in the prem ses, nakes and issues the follow ng

FI NDI NGS OF FACT

1. That West Salem School Enpl oyees Association/ CRUE/ WEAC, referred to
herein as the Association, is a |labor organization with its offices at Box 684,
LaCrosse, W sconsin 54602-0684.

2. That West Sal em School District, referred to herein as the District,
is a nunicipal enployer with its offices at 405 East Hamlin Street, Wst Salem
W sconsi n 54669.

3. That the Association is the exclusive bargaining representative for
all regular full-time and part-tine enployes including custodial enployes, bus
drivers, clerical enployes, school |uncheon program enpl oyes, teacher aides,
and school bus nmaintenance enployes, but excluding tenporary enployes, school
adm nistrators, teaching faculty, nurses, substitute teachers, supervisory,
confidential, and nanagerial enployes.

4. That the Association seeks to include within the bargaining unit the
position of District office aide; that the District contends that the position
should be excluded as confidential; that the position is currently held by
Pat Bahr; that the District enploys 160 people who are represented by two

different |abor organizations -- the support staff union and the teachers'
associ ation; and that personnel within the District office who are currently
excluded from a bargaining wunit include the District secretary (Vera

Drecktrah), the bookkeeper/transportation supervisor (Shirl Fosler), and a
conputer operator (Bill Smley).

5. That Bahr started working for the District as a work-study student
whil e conmpleting his high school education; that follow ng Bahr's graduation in
either 1986 or 1987, he worked on the District's newsletter on a tenporary
basis; that during the 1987-88 school year, Bahr worked half time or less for
t he
District, at a rate of $5.50 per hour; that during the 1988-89 school year,
Bahr worked between three-fourths to full time for the District, at a rate of
$5.25 per hour; that Bahr has received no fringe benefits from the District
ot her than paid holidays; that Bahr reports to the District Adm nistrator, Gene
Ertz; and that Ertz is recomending to the School Board that Bahr's position
becone funded as a full-tinme permanent position.
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6. That Bahr's duties include typing curriculum revision work, typing
the naster collective bargaining agreenents and naking revisions follow ng
negoti ati ons, typing individual enploye contracts, filing material and updating
educational credit information in personnel files, filing invoices and
vouchers, secretarial duties as needed, and substituting in the absence of the
District secretary or clerical and instructional aides; that since the District
of fice was physically separated from the high school office in the last year,
Bahr spends about 95 percent of his tine in the District office and another
five percent substituting for instructional aides or working on nachines in
another office; that due to the location of his work station in the office,
Bahr is in a position to overhear conversations between Ertz and other
enpl oyes; that Bahr has access to all files in the District office; that Bahr
reports primarily to Ertz, although Ertz, Drecktrah, and Fosler may assign work
to him that Bahr substitutes for Drecktrah for an hour-and-a-half on a daily
basis, performng her duties which may, on occasion, include typing matters
dealing with negotiations, personnel, and discipline; that Bahr substituted for
Drecktrah for 17 days during her absence due to illness in the |last year; that
Drecktrah spends a nmaxi mum of 10 percent of her tine on confidential |abor
relations matters; that Bahr has access to Ertz's files on |abor relations and
personnel and presently spends about 25 percent of his tinme filing nmaterial
therein; that Bahr may, on occasion, type comunications fromErtz to the Board
dealing with labor relations strategy; that attorneys hired by the District
have prepared bargaining proposals and Bahr has not participated in the
devel opnment of such proposals; that Smley, and not Bahr, is involved in
costing bargaining proposals; that Bahr does not attend Board neetings where
| abor relations are discussed; that Bahr does not wusually open or see
correspondence relating to bargaining; that Bahr has not been involved in
disciplinary or personnel natters other than the typing and filing work as
assigned; and that Bahr does not have sufficient access to, know edge of, or
participation in confidential matters relating to |labor relations to be deened
a confidential enploye.

Based upon the above and foregoing Findings of Fact, the Conm ssion nakes
and i ssues the follow ng

CONCLUSI ON OF LAW

That the occupant of the position of District office aide is not a
confidential enploye and therefore is a nunicipal enploye within the nmeaning of
Sec. 111.70(1)(1), Stats.

Based upon the above and foregoing Findings of Fact and Concl usi on of Law,
t he Conmi ssi on nmakes and issues the follow ng
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uni t

1989.

ORDER CLARI FYI NG BARGAINING UNIT 1/

That the position of District office aide is included in the bargaining
represented by the Association.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 17th day of August,

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By

A. Henry Henpe, Chairnan

Her man Tor osi an, Conm Ssi oner

WIiTiam K.  Strycker, Conm ssioner

1/

Pursuant to Sec. 227.48(2), Stats., the Commi ssion hereby notifies the
parties that a petition for rehearing may be filed with the Conm ssion by
following the procedures set forth in Sec. 227.49 and that a petition for
judicial review naming the Conmission as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the order,
file a witten petition for rehearing which shall specify in detail the
grounds for the relief sought and supporting authorities. An agency nay
order a rehearing on its own notion within 20 days after service of a
final order. This subsection does not apply to s. 17.025(3)(e). No
agency is required to conduct nore than one rehearing based on a petition
for rehearing filed under this subsection in any contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by |aw, any person aggrieved by a decision specified
ins. 227.52 shall be entitled to judicial review thereof as provided in
this chapter.

(a) Proceedings for review shall be instituted by serving a petition
therefore personally or by certified mail upon the agency or one of its
officials, and filing the petition in the office of the clerk of the
circuit court for the county where the judicial review proceedings are to
be held. Unless a rehearing is requested under s. 227.49, petitions for
revi ew under this paragraph shall be served and filed within 30 days after
the service of the decision of the agency upon all parties under s.
227. 48. If a rehearing is requested under s. 227.49, any party desiring
judicial review shall serve and file a petition for review within 30 days
after service of the order finally disposing of the application for
rehearing, or within 30 days after the final disposition by operation of
| aw of any such application for rehearing. The 30-day period for serving
and filing a petition under this paragraph commences on the day after
personal service or mailing of the decision by the agency. If the
petitioner is a resident, the proceedings shall be held in the circuit
court for the county where the petitioner resides, except that if the
petitioner is an agency, the proceedings shall be in the circuit court for
the county where the respondent resides and except as provided in ss.
77.59(6) (b), 182.70(6) and 182.71(5)(g). The

(Footnote 1/ continued on Page 4)
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1/ Conti nued

proceedings shall be in the circuit court for Dane county if the
petitioner is a nonresident. If all parties stipulate and the court to
which the parties desire to transfer the proceedings agrees, the
proceedi ngs nmay be held in the county designated by the parties. |If 2 or

nore petitions for review of the sane decision are filed in different
counties, the circuit judge for the county in which a petition for review
of the decision was first filed shall determne the venue for judicial
review of the decision, and shall order transfer or consolidation where
appropri ate.

(b) The petition shall state the nature of the petitioner's interest,
the facts showing that petitioner is a person aggrieved by the decision,
and the grounds specified in s. 227.57 upon which petitioner contends that
t he deci sion should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinmely admtted in witing, by first
class nmmil, not later than 30 days after the institution of the
proceeding, wupon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

Not e: For purposes of the above-noted statutory tine-limts, the date of
Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Comm ssion;
and the service date of a judicial review petition is the date of actual
recei pt by the Court and placenent in the nmail to the Conmi ssion.
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VEST SALEM SCHOOL DI STRI CT

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ON OF LAW AND ORDER
CLARI FYI NG BARGAI NI NG UNI T

THE PARTIES PGOsSI TI ONS:

The Association notes that the District secretary, who is already excluded
from the bargaining unit, spends about 10 percent of her tine performng
confidential work involving I|abor relations. Thus, while the Association
agrees that the District has a need for soneone to do the confidential [abor
relations work, it argues that the secretary could perform any confidential
| abor relations duties of the District office aide. The Association points out
the Conmission has ruled that the location of the work site is not dispositive

of the issue of the confidential status of an enploye. Finally, the
Association contends that if the District is concerned about the office aide
having access to files with confidential information, the District could
exclude the office aide from having such access. Therefore, the Association

argues that the office aide, Bahr, is not a confidential enploye and shoul d not
be excluded fromthe bargaining unit.

The District points out that the office aide has perforned the sanme duties
as the secretary. The District also notes that the aide had to fill the
secretary's position for a period of 17 days when the secretary was absent.
Moreover, the District contends that the aide is expected to file materials
dealing with bargaining, grievances, and personnel. The District believes that
the amount of confidential work being performed by either the secretary or the
ai de should not be the determining factor in this case because both of them are
expected to do this work in a snmall school district. Finally, the District
argues that the aide has performed confidential work in the past, and that the
ai de shoul d be excluded fromthe bargaining unit.

DI SCUSSI ON

The Conmi ssion has consistently held that for an enploye to be considered
confidential and thereby excluded froma bargaining unit, the enploye must have
sufficient access to, know edge of, or participation in confidential nmatters
relating to labor relations. Information is confidential if it is the type
that (1) deals wth the enployer's strategy or position in collective
bargai ning, contract admnistration, litigation, or other sinmilar matters
pertaining to labor relations, and (2) is not available to the bargaining
representatives or its agents. 2/ A de nmininms exposure to confidential
materials is insufficient grounds for excluding an enploye from a bargaining
unit. 3/

The confidential exclusion protects a municipal enployer's right to
conduct its labor relations through enployes whose interests are aligned with
those of managenent, rather than risk having confidential information handled
by people with conflicting loyalties who may be subjected to pressure from
fellow bargaining unit nenbers. 4/ However, we have said that an enployer
clearly cannot be allowed to exclude an inordinately |arge nunber of enployes
by spreading the work of a confidential nature anong such enpl oyes or giving
t hem occasi onal tasks of a confidential nature. 5/ W have also held that the
physical proximty of confidential and nonconfidential enployes or the effect
of a finding of a confidential status or nonconfidential status on the
socionetry of the work place are not appropriate considerations in making a
determ nation of whether enployes are confidential enployes. 6/ Lastly, it
should be noted that access to personnel files is not typically sufficient to
confer confidential

2/ Sheboygan County, Dec. No. 7671-A (WERC, 1/88).

3/ Boul der Junction Joint School District, Dec. No. 24982 (WERC, 11/87).

4/ Cooperative Education Service Agency No. 9, Dec. No. 23863-A (VERC,
12786) .

5/ Marshfield Joint School District No. 1, Dec. No. 14575-A (VWERC, 7/76).

6/ | bi d. 5.
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status because the information contained therein is typically accessible to
enpl oyes or their union 7/ and because the enployer can limt access if it
chooses. 8/

Bahr's filing responsibilities presently give him access to if not actual
knowl edge of 9/ District files which contain confidential collective bargaining
i nformation. Bahr also may perform occasional confidential |abor relations
tasks when filling in for the District's secretary Drecktrah. However, on
bal ance, we are persuaded that Bahr's exposure to confidential matters is not
sufficient to warrant his exclusion fromthe unit as a confidential enploye.

The anount of time Bahr spends performng confidential |abor relations
functions is very limted. VWhile he may spend 25% of his work week filing
material for the District, the majority of that tinme is spent filing invoices
and vouchers for the bookkeeper and updating personnel files with materi al
which is accessible to the enployes/union. As the record indicates that
District secretary spends at nost 10 percent of her tinme performng
confidential functions 10/ the fact that Bahr replaces her during neal and
cof fee breaks does not generate any significant anount of confidential work.
Furthernmore, the presence of other District enployes in the District office,
all of whom are presently excluded fromthe unit, appears to give the District
sufficient flexibility to reassign the mninmal confidential work Bahr perfornmns.
We are not unm ndful such reassignment may cause a certain inconvenience in a
smal | office; at the same tine, should such inconvenience arise, it does not
seemto us torise to the |level of being unduly disruptive.

For the foregoing reasons, we find that the position of the District
office aide currently occupied by Pat Bahr is appropriately included in the
bargai ning unit represented by the Association.

Dated at Madi son, Wsconsin this 17th day of August, 1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

A. Henry Henpe, Chalrnman

Her man Tor osi an, Comm ssi oner

WITiam K. Strycker, Commi ssioner

7/ Appl eton Area School District, Dec. No. 22338-B (WERC, 7/87).

8/ Waukesha Joint School District No. 1, Dec. No. 10823-A, (WVERC, 3/81).

9/ Bahr presunmably has actual know edge of whatever confidential |[abor
rel ati ons docunents he actually files.

10/ This estimate by the District Adm nistrator may well be overstated given
that his definition of “confidential" enconpassed not only |abor
relations matters but al so comunications with students and citizens (Tr.
27-28).
sh
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