STATE OF WISCONSIN

BEFORE THE WISCONSIN EMPLOYMENT RELATIONS COMMISSION
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LOCAL UNION NO. 487, IAFF,
AFL-CIO, LOCAL UNION NO. 29,
PROFESSIONAL POLICE ASSOCIA-
TION, POLICE COMMAND GROUP,
LOCAL UNION NO. 9,

EAU CLAIRE PROFESSIONAL
POLICE ASSOCIATION

(PATROL GROUP),

Case 137
No. 35138 MP-1727

Complainants, Decision No. 22795-C

VS.

e 020 ee se os oo

CITY OF EAU CLAIRE,

oo oo

Respondent. :

Appearances:
Lawton & Cates, Attorneys at Law, by Mr. Richard V. Graylow, 110 East Main
Street, Madison, Wisconsin 53703, appearing on behalf of Complainants.

Mr. Ted Fischer, City Attorney, City Hall, 203 South Farwell Street,

Eau Claire, Wisconsin 54701, appearing on behalf of Respondent.

REVISED FINDINGS OF FACT, CONCLUSIONS OF LAW
AND ORDER PURSUANT TO REMAND

Local Union No. 487, IAFF, AFL-CIO; Local Union No. 29, Professional Police
Association (Police Command Group); and Local Union No. 9, Eau Claire Professional
Police Association (Patrol Group) filed a complaint on June 10, 1985 with the
Wisconsin Employment Relations Commission alleging that the City of Eau Claire had
committed prohibited practices within the meaning of Sections 111.70(3)(a) 1, 2, 3
and 4, Wis., Stats., by creating a new job classification combining police and fire
fighting duties and unilaterally implementing wages, hours and conditions of
employment of that position. The Commission appointed Christopher Honeyman, a
member of its staff, to act as Examiner in this matter and to make and issue
Findings of Fact, Conclusions of Law and Order, as provided in Section 111.,70(5),
Wis. Stats. A hearing was held in Eau Claire, Wisconsin on September 10, 1985, at
which time the parties were given full opportunity to present their evidence and
arguments. The parties filed briefs and reply briefs, and the record was closed
on November 11, 1985. On January 30, 1986 the undersigned issued Findings of
Fact, Conclusions of Law and Order in this matter. On March 7, 1986 the
Commission issued an Order setting aside and remanding this matter for further
consideration by the Examiner, and by April 23, 1986 the parties filed additional
briefs. The Examiner, having considered the evidence and arguments and being
fully advised in the premises, makes and files the following Revised Findings of
Fact, Conclusions of Law and Order.

REVISED FINDINGS OF FACT

l. Local Union No. 9, Eau Claire Professional Police Associaiton (Patrol
Group), herein referred to as the Police Patrol Union, is a labor organization
within the meaning of Section 111.70(1)(h), Stats., and has its principal office
c/o Eau Claire Police Department, City Hall, Eau Claire, Wisconsin.

2. Local Union No. 29, Professional Police Associaiton (Police Command
Group), herein referred to as the Police Command Union, has its principal office
c/o the Eau Claire Police Department, City Hall, Eau Claire, Wisconsin.

3. Local Union No. #487, International Association of Fire Fighters,
AFL-CIO, herein referred to as the Fire Fighters Union, is a labor organization
within the meaining of Section 111.70(1)(h), Wis. Stats., and has its principal
office c/o the Eau Claire Fire Department, City Hall, Eau Claire, Wisconsin.

4, The City of Eau Claire is a municipal employer and has its principal
offices at 203 South Farwell Street, Eau Claire, Wisconsin. Its City Manager is
Eric Anderson, its Director of Human Resources is Everett Foss, and those named
are the City's agents.
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5. Complainant Police Patrol Union is the exclusive representative of all
nonsupervisory law enforcement personnel employed by the City of Eau Claire, and
is signatory to a July 1, 1984 - June 30, 1986 collective bargaining agreement
with the City. Its president is Brad Gough.

6. Complainant Police Command Union is the exclusive representative of all
supervisory law enforcement personnel, excluding the Chief, employed by the City
of Eau Claire, The Police Command Union and the City are signatories to a
collective bargaining agreement in effect from July 1, 1985 to June 30, 1986.
David Malone is President of the Police Command Group.

7. Complainant Fire Fighters Union is the exclusive representative of all
nonsupervisory fire fighters employed by the City of Eau Claire, and is signatory
to a July 1, 1984 - June 30, 1986 collective bargaining agreement with the City.
Its President is David Patrow.

8. About February, 1984 the City established an Emergency Services
Committee as part of a general reassessment of its priorities. The Emergency
Services Committee discussed various possible programs to resolve issues facing
the police and fire services of the City, and in May, 1984 recommended a limited
test of a new type of public safety employe, to be known as a public safety
officer (PSO). This function was to be placed within the police department but to
be cross-trained to serve also as a fire fighter. The City Council adopted the
recommendation by resolution on July 25, 1984, and City Manager Anderson then
established a Public Safety Officer (PSO) Committee to develop a test program of
the PSO concept. By about late November, 1984, the PSO Committee reported its
conclusions to the City Manger, including recommendations for the job description,
number of employes, test period, test location, construction of a fire station and
acquisition and refurbishing of equipment.

9. The record shows that upon receiving the recommendations of the PSO
committee, the City offered to bargain with the police command union and police
patrol union concerning the impact of the PSO test on wages, hours and working
conditions, but that it did not make such an offer to the Fire Fighters Union and
that it refused to negotiate with any of the unions concerning the decision to
create the PSO classification. The record shows that after approximately nine
meetings with each of the two police unions, the City made a final offer
concerning issues related to the PSO test on or about April 18, 1985 to both
unions. The record shows that both police unions subsequently made further offers
and requested to continue bargaining, but that the parties had reached impasse.
On June 20, 1985 the police patrol union filed a request to initiate mediation and
a petition for final and binding arbitration with the Wisconsin Employment
Relations Commission pursuant to Section 111,77, Wis, Stats. The record shows
that the employes to be trained as PSOs were not a group being accreted into an
existing bargaining unit, and further shows that the parties did not have a
specific written agreement to reopen specific provisions of their collective
bargaining agreement for purposes of negotiating wages, hours or working
conditions applicable to PSOs. The record shows that the City refused to
participate in interest arbitration and proceeded to implement its final offers to
the police unions.

10, Terry Spaeth is an attorney having his address at 116 West Grand Avenue,
Eau Claire, Wisconsin, Spaeth represented both police unions in their
negotiations with the City concerning the PSO test, and the record shows that
Spaeth and Human Resources Director Foss agreed that disputes between these unions
and the City concerning the test should be disposed of by means of the prohibited
practice proceeding rather than by the processing of grievances. The record shows
that none of the Complainant unions filed a grievance concerning the PSO test.

11. The record shows that the City sought volunteers for PSO training among
existing police department personnel, but received none. The record shows that in
implementing its final offers concerning the PSO test, the City unilaterally chose
which employes were to be trained for the PSO function and eligible for that
classification, unilaterally set a highter pay rate for that function than for
police patrolmen, unilaterally established an incentive payment for completing the
training and unilaterally established other working conditions related to the PSO
test.

12, The record shows that starting about late 1982 the City required all
prospective new hires into the Police Department to sign a memorandum of
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understanding indicating that the employe was aware that he/she might in future be
required to become a PSO. The record shows that the City at one time argued to
the unions that this document was a binding contract with said individuals and
would be applied as such, but that Respondent abandoned that position prior to the
hearing in this matter in favor of a position that the document was informational
in nature. The memorandum of understanding on its face does not clearly indicate
that it is intended as a binding agreement or waiver of an individual's rights.
The requirement to sign it therefore did not interfere with, restrain or coerce
employes in the exercise of their rights of self-organization and/or union
activity, or constitute individual bargaining with employes.

13. The record shows that the decision to test the public safety officer
function in the City and to design a program for so doing is related primarily to
public policy and only secondarily to wages, hours or conditions of employment.

14,  The record shows that the decisions to implement PSO wages and other
terms of employment, and to assign to PSO training police officers, are related
primarily to wages, hours and working conditions, and only secondarily to matters
of public policy.

Upon the basis of the foregoing Revised Findings of Fact, the Examiner makes
and files the following

REVISED CONCLUSIONS OF LAW

1. The decision to cross-train police department employes to perform fire
fighting duties and to establish a new classification of employes who are
cross-trained is a permissive subject of bargaining, and Respondent has no duty to
bargain with Complainants concerning said decision.

2. The decision to implement a selection of employes assigned to said
training, their wage rates, their incentive payments and other terms and
conditions of employment is a mandatory subject of bargaining, and Respondent has
a duty to bargain with Complainant Police Patro! Union prior to implementation of
said decision. Respondent discharged that duty by bargaining with the police
patrol union until impasse was reached; the dispute was not subject to municipal
interest arbitration pursuant to Section 111,77, Stats.; and by unilaterally
implementing its final offer concerning these issues Respondent did not violate
Section 111.70(3)(a) ! or 4, Stats.

3. Respondent has no duty to bargain with Complainant Police Command Group,
and did not violate Sec. 111.70(3)(a) | or 4 by unilaterally implementing its
proposal to that organization.

4, Respondent did not have a duty to refrain from implementing the
consequences of its public policy decision with respect to the Fire Fighters
Union, and did not violate Sec. 111,70(3)(a) | or 4 by doing so.

5. The requirement that new hires sign an informational memorandum did not
violate Secs. 111,70(3)(a)(1), (3), or (4) Stats.

Upon the basis of the foregoing Revised Findings of Fact and Conclusions of
Law, the Examiner makes and renders the following

REVISED ORDER 1/

IT IS ORDERED that the Complaint be, and the same hereby is, dismissed in its
entirety.

Dated at Madison, Wisconsin this 22nd day of May, 1986.

By é@»«’ﬂ'ﬁg’

Christopher Honeyman, Examiner

1/  Any party may file a petition for review with the Commission by following the
procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.
(Footnote One continued on Page #)
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1/ (Continued)

(5) The commission may authorize a commissioner or examiner to make
findings and orders. Any party in interest who is dissatisfied with the
findings or order of a commissioner or examiner may file a written petition
with the commission as a body to review the findings or order. If no
petition is filed within 20 days from the date that a copy of the findings or
order of the commissioner or examiner was mailed to the last known address of
the parties in interest, such findings or order shall be considered the
findings or order of the commission as a body unless set aside, reversed or
modified by such commissioner or examiner within such time. If the findings
or order are set aside by the commissioner or examiner the status shall be
the same as prior to the findings or order set aside. 1If the findings or
order are reversed or modified by the commissioner or examiner the time for
filing petition with the commission shall run from the time that notice of
such reversal or modification is mailed to the last known address of the
parties in interest. Within 45 days after the filing of such petition with
the commission, the commission shall either affirm, reverse, set aside or
modify such findings or order, in whole or in part, or direct the taking of
additional testimony. Such action shall be based on a review of the evidence
submitted. If the commission is satisfied that a party in interest has been
prejudiced because of exceptional delay in the receipt of a copy of any
findings or order it may extend the time another 20 days for filing a
petition with the commission.
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CITY OF EAU CLAIRE,

MEMORANDUM ACCOMPANYING
REVISED FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER

BACKGROUND

(The Commission's remand order primarily affects the section of the following
analysis headed "Police Patrol", and is discussed there).

The Complaint as filed alleged that the City violated
Sections 111.70(1)(2)(3) and (4) by

a. requiring newly hired police department employes to sign
a document implying that they agree to be assigned as a
public safety officer;

b. unilaterally assigning the historical duties of fire
fighters to police officers and vice versa;

c. unilaterally soliciting volunteers from among police
officers to begin training in the PSO program;

d. ordering police officers to undergo PSO training.

The complaint also alleged that by the same acts the City violated its own charter
ordinances and Chapter 62, Wis, Stats., by combining the functions of police and
fire departments. An amended complaint was filed on August 6, 1985, alleging in
addition that the City violated the same sections of the Municipal Employment
Relations Act by unilaterally requiring fire fighters to engage in training of
police officers to do fire fighter work, some of which training was allegedly
outside the normal hours of work. A second amended complaint was filed on
September 4, 1985, adding as an allegation that the PSO program is unlawful under
Wisconsin law and hence a prohibited subject of bargaining. At the hearing
Complainants withdrew the allegation that fire fighters were being assigned police
officers' duties.

The essential facts are not disputed. Sometime about 1982, officials of the
City began discussing the possible adoption of a public safety officer program,
whereby the same individual employe could be used for both police and fire
fighting duties. Starting in about December of that year, new entrants into the
police department were asked to sign a memorandum of understanding prior to hire,
which indicated on its face that the signer understood that he could be required
to perform fire fighting as well as police duties. A police recruit hired during
that period testified that his understanding of the document was that it did not
signify agreement to this concept or obligate him "unless he was hired." Of
seventy-five prospective employes offered this document -- in the Police Chief's
office, immediately prior to hire -- seventy-five signed.

A PSO program was thus already under discussion at the time a new City
Manager, Eric Anderson, was hired on January !, 1984, Anderson, a month later,
established an Emergency Services Committee to explore various possible options
for solving a variety of difficulties experienced or anticipated by the police and
fire departments. The committee included Anderson's assistant manager, Director
of Human Services Everett Foss, the Police Chief and Fire Chief, supervisors and
employes in both the police patrol union and the fire fighters union, The
committee proceeded to discuss a wide variety of problems, and held a number of
meetings to develop different possible approaches. The committee evaluated ten
alternative programs or changes which might solve various problems, including
raising revenues; eliminating a service overlap between police and fire services;
forming a common council of employe unions and management; contracting out for
certain services; administrative consolidation of certain vehicle maintenance,
investigation and records functions; consolidating fire and building inspection
functions; spreading the fire fighting personnel in smaller groups but a larger
number of locations; training volunteer police personnel to provide fire and EMT
emergency support; testing a selected area of the City for consolidated functions;



and restructuring facilities and working schedules. 2/ The final report of the
Emergency Services Committee, dated May 17, 1984, evaluated all of these options
and ultimately recommended a number of changes, as follows:

RECOMMENDATIONS SUMMARY

1. Establish a joint police and fire policy-making body for
planning and implementing recommendations.

2. Consolidate police, fire and building inspections.
3. Combind police and fire public education activities.

4, Construct a fire station housing a mini-pumper (attack
vehicle) in the Hwy. 93 area.

5 Establish a test area in accordance with map in
Appendix B,

6. Restructure employee hours in the test area.

7. Add additional personnel to the present department
organization and train sufficient personnel to staff the
test area.

, The committee realizes that this recommendation does not
present one alternative which, by itself, would significantly
change the manner in which emergency services are delivered.
Rather, it presents a series of options which can be implemented,
either partially or entirely. WNonetheless, these recommendations
do address many of the goals identified by the committee and
directly addresses the committee charge.

The report contains two recommendations for the implementation
of a program of cross-training. One of these alternatives, that of
cross-training police department personnel, received the highest
overall rating by the committee. The use of a selected area in the
southern sector of the City was rated third overall. The remaining
recommendations both support these two alternatives and suggest
real changes in the emergency service delivery system.

Anderson reviewed the committee's recommendations and then supported them to
the City Council; on July 25, 1984, the council adopted the recommendations, in
essence, by resolution. Anderson then established a PSO comittee, consisting of
two parts. The policy-making section was to be made up of the Police Chief, Fire
Chief and Director of Human Resources; an advisory committee was to be composed of
one member from the police patrol group, one from the fire fighters group ranked
at equipment operator or lower and another ranked at Lieutenant or higher, one
member of the police command group and the assistant to the City Manger. The PSO
committee was duly formed, met and, as instructed, reported to Anderson with
proposals for how to establish a test of the PSO function. In summary, the test
was to run for a two-year period beginning January 1, 1986, in a limited
geographical area comprising a developing area of the City in which the City had
long planned to add a fire station eventually. Six additional police officers and
four additional fire fighters were to be employed, and approximately thirty-five
police officers were to be trained to serve as PSOs. A job description for PSO
was prepared, identifying that position as a police department position but with
requirements of fire fighting duty and knowledge. The supervision anticipated for
the position was identified as being primarily the police chain of command, with
fire command supervision "during training, designated emergencies or as designated
by joint policy."

Upon receiving the specifications for the position and the suggested terms of
the test, the City offered to bargain concerning the impact of the decision with
the police command union and the police patrol union. The City did not offer to
bargain with the fire fighters' union. Both of the nonsupervisory unions had

2/  Joint Exhibit 10.
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current collective bargaining agreements with the City, which had gone into effect
on July 1, 1984 and continue until June 30, 1986. Negotiations with the police
command group entertained wages and other subjects in general with a view towards
a 1985-86 agreement; all of the evidence (discussed below) indicates that the
parties jointly viewed the "regular" negotiations in a different light from the
negotiations over impact of the PSO test, and an agreement was concluded
concerning wages, hours and working conditions with the police command group on or
about April 8, 1985. Negotiations with the same group continued after that date
with respect to the PSO test, in paralle!l with negotiations between the City and
the police patrol group. Both police unions were represented by the same Fau
Claire attorney, Terry Spaeth.

Both unions made proposals concerning wages and conditions of employment for
PSO, but maintained throughout that their primary proposal was that the PSO
program itself be abandoned. This position appears on the proposals made after
the City's "final offer" to each union, and was supported by testimony of all of
the witnesses. The City proposed wage increases and an incentive bonus for
completing PSO training, among other items, and increased its offer during the
bargaining until about April 18, 1985. On that date the City proposed to the
police patrol union the following "final offer":

1. Wages for the public safety officer classification will be 10%
above that of a police officer in the same step. Individuals
will only receive the additional pay when assigned PSO
responsibilities and assigned areas where the PSO
classification is being tested.

2. Hours of work will not change and remain the same as the
police officer.

3. The City will train up to 30 individuals in fire fighting
techniques (certification Level 1 and 2 see atachment) and pay
those individuals a one time lump sum payment of $1,000.00 for
successful completion of this training. Successful completion
to be determined by receiving a passing grade in Levels 1 and
2.

4, Individuals trained as public safety officers will be provided
safety equipment which will include safety shoes.

5. If the test is successful individuals assigned to the areas
will continue to receive the additional compensation, however,
if the test is unsuccessful the additional compensation and
benefits will be eliminated.

6. Management will inform all individuals hired into the police
department of the test program in operation and the possible
impact of that test.

7. I it becomes necessary to lay off individuals at the
completion of the test program, the lay off will be in
accordance with Personnel Rule 25.17 which reads as follows:

"At such times that it is necessary to reduce the number of
employees currently employed by the City seniority within a
class will be a primary consideration for lay off. The last
employee to be laid off within such class will be the first to
be rehired.

Employees who are laid off may replace employees in a lower
class provided that they have the qualifications necessary for
the performance of the duties assigned to the lower class, and
that they have greater seniority than the employee being
replaced."

On or about April 19, 1985 the City made a final offer to the police command
group, as follows:

1. Wages will be increased by 10% for those individuals assigned
to the patrol division and supervising PSO districts during
the test period.

2. No change in existing hours.
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3. The City will provide fire fighting training (Certification
Level 1 and 2 see attachment) for all command personnel
assigned to the patrol division and pay those individuals a
one time lump sum payment of $1,000.00 for successful
completion of this training. Successful completion to be
determined by receiving a passing grade in Level 1 and 2, If
it is determined appropriate by management to train additional
command personnel during the test period those individuals
will receive the same lump sum payment for successful
completion.

4. If the test is successful individuals assigned to the
supervision of the program will continue to receive the
additiona! compensation, however, if the test is unsuccessful
the additional compensation and benefits will be eliminated.

It is undisputed that the police unions maintained thereafter their
opposition to adoption of the PSO test in any form, but also modified proposals
relating to the impact of that test and requested to bargain further. It is also
undisputed that the City refused to bargain further and proceeded to implement its
final offers. Training of some thirty-five police department officers to perform
fire fighter duties began about the beginning of July, 1985,

RESPONDENT'S MOTION TO DISMISS

On September 5, 1985 Respondent filed a motion to dismiss the complaint, on
the grounds that the actions of the City described in the first amended complaint
were contemplated and allowed under the collective bargaining agreements in effect
with the unions and that the unions had failed or refused to exhaust the grievance
procedures provided under their collective bargaining agreements. Ruling on the
motion was withheld pending the completion of the record.

The bargaining spokesperson for both police unions, Terry Spaeth, testified
that he had discussed the question of filing grievances with Human Services
Director Foss, and that the two had agreed to dispose of questions relating to the
propriety of the City's action by means of the instant complaint proceeding.
Foss, in his testimony, confirmed Spaeth's account. The allegation that the
police Complainants failed to exhaust the grievance procedure is therefore without
merit. At the same time, two of the three collective bargaining agreements
predated any decision by the City to adopt a PSO test, and the City's proposal to
negotiate wages and other conditions of employment indicates that the
establishment of the PSO position and its conditions of employment were not
matters bargained previously by the unions. Respondent's contention that the
collective bargaining agreements "contemplate and allow” Respondent's action is
not persuasively supported in the record or in the agreements themselves. 3/
Furthermore, the fact that the City continued to make proposals relating to the
PSO test, including its final offer, after reaching agreement with the police
command group on the "normal" terms of a successor agreement shows that both
parties to that negotiation understood that the contract did not address the PSO
subject and that separate negotiations were appropriate. Accordingly, the motion
to dismiss is without merit with respect to the police unions and is denied. With
respect to the fire fighters' union the motion is treated separately below.

THE PARTIES' POSITIONS:

Complainants' Arguments

Complainants argue that the PSO program as a whole is primarily related to
wages, hours and conditions of employment, and is therefore a mandatory subject of
bargaining. Complainants argue that the City has implemented unilateral wage
rates and incentive rates for those completing the training for the PSO position,
and that conditions of employment have also been altered. In that respect
Complainants argue that the assignment of non-traditional job duties is a
mandatory subject of bargaining and that the record shows clearly that police
officers have never before been required to be trained for or perform fire

3/ See also the discussion below of Respondent's argument of waiver and
estoppel,



fighting duties. Complainants note that the record shows that participation in
the PSO program is required under penalty of discipline. Complainants contend
that the PSO program is far more significant than a mere work rule.

Complainants contend that the PSO program directly impacts employes' health,
safety and welfare, because of the hazardous 'nature of fire fighting.
Complainants argue that the City was committed to adoption of the PSO test no
later than July 25, 1984 and that the record shows clearly that the City has
refused to bargain concerning the decision to impose such a program. Complainants
argue that following a round of bargaining at which the unions did attempt to
bargain, the City withdrew from the bargaining table and unilaterally established
a number of conditions of employment, including dates of training, the employes to
receive the training, the date of implementation, the area of implementation, the
hours and days of training, wages and the incentive payment for successful
completion of the training.

Complainants further contend that the City engaged in individual bargaining
by requiring prospective employes to sign the "memorandum of understanding”
committing them to participation in the PSO program, without bargaining such an
agreement with the police patrol group.

Complainants contend that the City implemented the terms of a final offer
without reaching impasse with the unions, but that even if impasse was reached,
under City of Brookfield 4/ an impasse is not a sufficient defense to a
unilateral change in a mandatory subject of bargaining where final and binding
interest arbitration exists.

With respect to Respondent's argument of waiver and estoppel, Complainants
contend that the elements of waiver, particularly an intentional act by the
unions, are not present; and there is nothing which the unions have done or failed
to do which has caused any detriment to the City, and therefore that estoppel is
absent.

Finally, Complainants argue that both Chapter 62, Wis. Stats. and the City's
own ordinances provide for entirely separate and autonomous police and fire
departments, and that Respondent has violated both by commingling the functions of
the two public safety services.

Respondent's Arguments

With respect to the "memorandum of understanding,” Respondent argues that the
memo was not an order and that the only police recruit who testified stated that
he did not agree to anything by signing it. The City argues that the memo did
nothing more than advise prospective employes of a possible future requirement,
and that it is not an agreement in derogation of a collective bargaining
agreement.

Respondent contends that with respect to the request for volunteers for PSO
training, the letter sent was palpably not an order, since not a single employe
responded favorably, and that nothing in the letter modified wages, hours or
conditions of employment of bargaining unit employes.

Respondent contends that the City properly refused to bargain with the unions
the "basic decision to implement” the PSO program, because this was a management
decision primarily related to public policy. Respondent contends that Chapter 62,
Wis. Stats., expressly allows the City Council to create officers other than those
specifically set forth in that section, and that it has the authority to establish
a new position within its police department; and further that such a decision is a
matter primarily related to public policy considerations. Respondent points to
testimony to the effect that the purpose of establishing the PSO position was to
achieve greater efficiency, effectiveness and economy in the delivery of City
services, and argues that these are classic considerations "basic to the executive
decision-making process governing the level of municipal protective services."

Respondent argues that the police patrol group demanded in 1984 negotiations
that "any new position or job classification created for a police officer will be

4/ City of Brookfield, Dec. No. 19822-C (WERC, 11/84).
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negotiated at that time" and that this issue was dropped by the union. Respondent
contends that the police patrol group was aware of the oncoming PSO program at
that time and consciously raised that issue, and that therefore its failure to
obtain such language in its collective bargaining agreements constitutes waiver
and estoppel. On the same basis, Respondent contends that by concluding
negotiations on April 8, 1985 regarding wages, hours and conditions of employment,
the police command group waived bargaining over the decision to establish the PSO
program, because it was apparent to all concerned that the City had taken the
position that this decision was permissive, and that the parties were proceeding
with negotiations solely with respect to impact of that decision.

Respondent argues that it bargained in good faith concerning the impact of
the decision to proceed with a PSO program, engaged in numerous and lengthy
meetings with both police unions, and reached impasse with both unions.
Respondent argues that its unilateral imposition of its final offer was legitimate
under the circumstances of an existing collective bargaining agreement with the
unions involved, contending that City of Brookfield 5/ applies only where there
is current bargaining over the collective bargaining agreement as a whole.
Respondent cites City of Green Bay 6/ and Greendale School District 7/ among
other cases for this point. Respondent contends that as it was not seeking to
"terminate or modify" the collective bargaining agreement, there is no right of
the unions to proceed to municipal interest arbitration and that therefore the
right to implement a final offer following impasse is preserved in this
situation,

Respondent argues that the PSO program does not combine police and fire
departments, and that the WERC lacks jurisdiction to determine whether such a
decision would in any event violate either Chapter 62, Stats. or the City's own
ordinance.

Respondent contends that the fire fighters' union, at least, failed to
exhaust its grievance procedure, and that its defense against the complaint
concerning the fire fighters is intact, because Attorney Spaeth did not represent
the fire fighters in his discussions with Foss and the agreement between the two
to handle the matter pursuant to the prohibited practice proceeding related only
to the two police unions.

ANALYSIS

The principle controlling mandatory or permissive status of a subject of
bargaining, under Wisconsin law, is whether the subject is primarily related to
the formation and choice of public policy or to wages, hours and conditions of
employment. The Wisconsin Supreme Court has stated that "where the governmental
or policy dimensions of a decision predominate, the matter is properly reserved to
decision by the representatives of the people . . . " 8/ The court noted that
"drawing the line or making the distinction is not easy." 9/ In this case the
line to be drawn is particularly complex, because the complaint here concerns not
a single decision but a sequence of decisions made and carried out over a period
of time.

The first and central decision was the City's determination to test the PSO
concept. Complainants have challenged this decision as being in and of itself
primarily related to wages, hours and conditions of employment. I do not agree.
It is apparent that the decision to undertake the PSO test was a necessary
precursor to a series of decisions which affect wages, hours and conditions of
employment substantially; these are discussed below. But the decision to adopt
for testing purposes the PSO classification and to carry out such a test with a

5/  Supra
6/ City of Green Bay, Dec. No. 12307-A, WERC, 2/74.

7/ Greendale School District, Dec. No. 20184, WERC, 12/82.

8/ Unified School District No. ! of Racine County v. WERC, 8! Wis. 2nd 89
(1977); Beloit Education Association v. WERC, 73 Wis, 2nd 43.

9/ Beloit, supra at page 53.
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view toward wider application in the future, by itself, is primarily related to
public policy.

The whys and wherefores of the decision to test the PSO concept are well laid
out in the report of the Emergency Services Committee. 10/ The charge to the
committee was quintessentially public policy in nature: The committee was given
free rein to examine a wide variety of options, with a view to resolving a
substantial number of potentially conflicting needs and constrictions of the
City. Among the conditions noted by the committee to be changing were expansion
of the City in land area and population, budget cuts in State aids, increasing
numbers of hazardous materials to which emergency services personnel were exposed,
increased need for specialization of public safety personnel, heavy use of
overtime and possible unsafe working conditions resulting from fatigue, increasing
need for paramedics, and changing communications technology. The alternative
programs or other solutions to these various problems considered by the committee
have been noted briefly above; and the eventual recommendation to try out the PSO
program was one of a group of recommendations also noted above. The
recommendations extended throughout the operations and policies of the police and
fire departments and presaged a radical shift in thinking as to how those
departments should be organized and cooperate with one another. The PSO
recommendation was part and parcel of these concerns, and cannot be fully
separated from other recommendations such as the construction of a fire station of
a particular size in a particular area, and establishing a joint police and fire
policy-making body. In determining to test the PSO concept, the City essentially
adopted the recommendations of the Emergency Services Committee. A reading of the
committee's discussion discloses a substantial emphasis on service needs and
changing priorities within the City, and only a secondary interest in wages, hours
or working conditions. The primary area in which wage savings were anticipated by
the committee was in overtime usage, but the overtime discussion was phrased
primarily in connection with safety of fatigued officers, and saving on overtime
costs does not appear to have been a major focus of the committee. I conclude
that in and of itself the decision to test the PSO concept was primarily related
to the City's desire to respond to changing conditions and service needs and only
secondarily to wages, hours and working conditions.

With respect to Complainants' argument that the City's actions violated
Chapter 62, Stats. and the City's own ordinances, essentially by foregoing a
combined police and fire department, I note that the parties have not focused this
proceeding on these allegations and that the Supreme Court has pointed out that
the WERC is not the most appropriate forum for such allegations. 11/ As the
argument has been made to some extent, however, I will note that the record fails
to demonstrate a substantial diminution in the autonomy of fire and police
departments: The job description of the public safety officer classification
states that it may be commanded at different times by the police and fire chains
of command; the establishment of a joint police-fire policy making body is not the
subject of this proceeding, and therefore the fact that the PSO classification
overlaps the two departments does not, on this record, warrant a finding that the
City has commingled the two departments in a fundamental sense,

For these reasons, I conclude that the City's refusal to bargain with any of
the unions concerning the creation of a PSO classification and testing of the PSO
method of operation for two years is not unlawful.

The Negotiations Up To The City's Declaration Of Impasse:

In considering the sequence of Respondent's actions, it is important to draw
a distinction not stressed by either party: The three unions do not stand in this
matter upon the same footing. The relationship of the decisions involved here to
the three Complainant unions is sharply different in each case, and the rights of
each union must therefore be assessed separately.

Fire Fighters

By the time the City announced its readiness to negotiate with two of the

10/ Joint Exhibit 10.
11/ See City of Brookfield, 87 Wis. 2nd 804,
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unions, in late 1984, it was evident what the City's decision had been with
respect to bargaining unit placement and the general job duties of the PSOs. The
City had determined to place the PSOs in the police department, responsive to the
police department chain of command for most purposes, and contrary to the initial
complaint no cross-training of fire fighters was involved. The fire fighters'
union thus faced the potential loss of bargaining unit work to members of the
police patrol group. But the facts do not establish an actual loss of employment
in the fire fighters' bargaining unit: Because the issue arises at a time of
expansion of city services, four additional fire fighters were in fact hired in
connection with the PSO test. The "replacement” of employes in the fire fighters'
unit by police department employes is thus more significant as a matter of theory
than of substance.

There is at least a theoretical similarity between the replacement of
employes in one bargaining unit by employes in a different bargaining unit and
subcontracting. The Racine case cited above determined that the decision to
subcontract is a mandatory subject of bargaining when motivated by concern over
wages and benefits rather than "alternative social or political goals or values."
In Racine and various subsequent cases the "primarily related" test resulted in
a finding that the employer was engaging in subcontracting primarily in order to
save money on labor costs. But here, for the reasons noted above, the shift in
work from the bargaining unit represented by the fire fighters to that represented
by the police patrol group was motivated primarily by shifting service needs.
Wages, in fact, were to be raised for the PSO classification; and while the
eventual number of employes (per capita relative to the City's increasing
population) might be lower using the PSO classification for much of the work, the
decision to shift the work from one bargaining unit to the other is clearly part
and parcel of the creation of the public safety officer classification. This, I
have concluded, was primarily related to public policy. The weighing process
expressly required by Racine and Beloit demands consideration of the
magnitude of a decision's relationship to wages, etc. as well as the fact of a
relationship, and here the loss of "employment", as noted above, is theoretical
rather than substantial. 12/ In this case, therefore, the "subcontracting"
involved of fire fighters'-unit work is primarily related to public policy. The
decision to transfer that work would therefore not be a mandatory subject of
bargaining.

Other than the prospective loss of bargaining unit work, the relationship of
the whole series of Respondent's decisions to the fire fighters' bargaining unit
appears on this record to be limited to a somewhat lesser amount of training time
available to fire fighters (because of the use of fire department supervisors to
train the PSO trainees) and the temporary training assignments' effect on working
conditions of the trainers themselves. Complainants do not argue that these are
major impacts on the fire fighters; and the record does not show that the fire
fighters' union demanded to bargain with the City at or prior to the times that
these decisions were reached and implemented. 13/ For all of these reasons, I
conclude that the City's actions do not violate its duty to bargain with the fire
fighters' union on any subject primarily related to wages, hours or conditions of
employment. It is therefore unnecessary to address the City's motion to dismiss
the complaint specifically.

Police Command

The police command group stands neither to be expanded nor contracted as a
direct result of the decision to train and test public safety officers. The
supervisors comprising that union are not expected to be reclassified in the same
way as public safety officers, although the policy decision does impact them in
terms of salaries and incentive payments for those chosen to undergo "matching"
training to PSOs.

The statute, however, does not treat supervisory and nonsupervisory
bargaining units alike with respect to a municipal employer's duty to bargain.
Section 111.70(8) provides that law enforcement supervisors are free to establish
labor organizations:

12/ See f.i. Dane County, Dec. No. 22681-A, 11/85.

13/ See Discussion of Milwaukee Sewerage and related cases below.
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(8) SUPERVISORY UNITS. This subchapter does not preclude
law enforcement or fire fighting supervisors from organizing
in separate units of supervisors for purposes of negotiating
with the municipal employers. The commission shall by rule
establish procedures for certification of such units of
supervisors and the levels of supervisors to be included in
the units. The commission may require that the representative
in a supervisory unit shall be an organization that is a
separate local entity from the representative of the
nonsupervisory municipal employes, but such requirement does
not prevent affiliation by a supervisory representative with
the same parent state or national organization as the
nonsupervisory municipal employe representative., In cities of
that 1st class, this section applies to law enforcement
supervisors. For such purposes, the term "municipal employe"
includes law enforcement supervisors in cities of the Ist
class. 14/

But Sec. 111.70(3)(a)(1) and (4) speak in terms of rights of “"employees":
(3) PROHIBITED PRACTICES AND THEIR PREVENTION.

(a)it is a prohibited practice for a municipal employer
individually or in concert with others:

I. To interfere with, restrain or coerce municipal
employes in the exercise of their rights guaranteed in
sub.(2),

4. To refuse to bargain collectively with a

representative of a majority of its employes in an appropriate
collective bargaining unit. Such refusal shall include action
by the employer to issue or seek to obtain contracts,
including those provided for by statute, with individuals in
the collective bargaining unit while collective bargaining,
mediation or fact-finding concerning the terms and conditions
of a new collective bargaining agreement is in progress,
unless such individual contracts contain express language
providing . that the contract is subject to amendment by a
subsequent collective bargaining agreement. Where the
employer has a good faith doubt as to whether a labor
organization claiming the support of a majority of its
employes in an appropriate bargaining unit does in fact have
that support, it may file with the commission a petition
requesting an election to that claim. An employer shall not
be deemed to have refused to bargain until an election has
been held and the results thereof certified to the employer by
the commission. The violation shall include, though not be
limited thereby, to the refusal to execute a collective
bargaining agreement previously agreed upon. The term of any
collective bargaining agreement shall not exceed 3 years.

Meanwhile, Section 111.70(i) defines "municipal employe" as excluding
supervisors:

(i) "Municipal employe" means any individual employed by
a municipal employer other than an independent contractor,
supervisor, or confidential, managerial or executive employe.

While the City may bargain an agreement with the police command group, the
statute does not establish a duty to bargain. 15/ Consequently, the City cannot

14/ Eau Claire is a city of the third class.

15/ See City of Milwaukee, Dec. No. 12742-A (WERC, 4/75). While the statute
was later amended with respect to Milwaukee, as shown above, the Commission's
original analysis still holds as it applies to police supervisory unions in
non-lst class cities.
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violate MERA by bargaining in bad faith with this union even if it is proven to do
so, For this reason, the complaint is dismissed with respect to the police
command group.

Waiver and estoppel

The Commission has stated that a waiver of a statutory right to bargain must
be established by "clear and unmistakable" contract language or bargaining
history. 16/

Foss testified without contradiction that the police patro!l union did not
propose to bargain the existence of the PSO classification during the 1984
negotiations, even though the potential creation of the PSO program was common
knowledge by that time. The union proposed the following item during those
negotiations: "Any new position or job classification created for a police
officer will be negotiated at that time." To this the City responded "We have
agreed to negotiate wages, hours and conditions of employment for any newly
created position which this group would represent." 17/ Both statements were made
in written proposals; no language relating to PSOs appears in the 1984-86
contract.

The City contends that this sequence of events shows that the union waived
any right to object to the creation of the PSO classification. It is unnecessary
to predicate any finding on this contention, as I have determined above that the
decision to create and test the PSO classification was a permissive subject of
bargaining. But in its brief the City implies further that the 1984 bargaining
should be interpreted as a waiver of negotiations relating to wages and terms of
employment, on the ground that the union "abandoned" the subject by not obtaining
language in the 1984-86 agreement relating to it.

The evidence does not, however, establish that "abandonment" was the result
of the parties' 1984 exchange of proposals. It is equally possible to interpret
the union's apparent silence following the City's counterproposal as acceptance of
the City's position that negotiations would be entered into when that became
appropriate. Certainly the City's subsequent actions are more consistent with
that interpretation. The City has plainly not relied on the asserted waiver, as
it proceeded to hold some nine bargaining sessions with the union on the subjects
it claims the union had waived. 1 conclude that the union's 1984 proposal and the
evidence surrounding it do not constitute the clear and unmistakable evidence
required for a finding of waiver. For similar reasons, I find insufficient
evidence in the record to indicate that the union is estopped from bargaining
concerning the wages, hours and conditions of employment of employes affected by
the PSO test. There is nothing in the record to indicate that the City acted or
relied in any way based on a position taken by the union when it proceeded to
implement wages, hours and terms of employment relating to PSOs, and Foss's
testimony that the City was not ready to bargain until late 1984 undercuts the
City's implied contention that the union had and missed the opportunity to bargain
earlier,

Police Patrol

With the police patrol union the City followed, as noted above, essentially
the same sequence of action as with the police command group. But major
differences exist here: First, wages, hours and conditions of employment may be
submitted by the police patrol union to interest arbitration pursuant to
Section 111.77, Stats., and the union has sought to do so. Second, the
relationship of the decision to proceed with a PSO test to this bargaining unit's
wages, hours and conditions of employment far exceeds the same decision's
relationship to either of the other units' terms of employment.

The thrust of the City's policy decision should not be obscured by the fact
that the City has begun the process with a mere test, It is apparent from the
record, particularly the report of the Emergency Services Committee, that the City
is undergoing the PSO test with a view toward eventual large-scale replacement of

16/ City of Wauwatosa, Dec. No.s 19310-C, 19311-C, 19312-C, WERC, 4/84.

17/ Respondent's Exhibits 3, 2 respectively.
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police officers with PSOs. The establishment of wages, hours and working
conditions, in the broadest sense, for the first group of PSOs to be trained is
likely to have a major influence in the determination of those matters for the
bulk of the police department's rank and file employes in the future. In arriving
at a test of the PSO classification, a number of decisons are necessary. Whether
to have such a classification in the first place I have found above to be a
permissive subject of bargaining; but the remainder of the decisions to be made
must be analysed also. These decisions include whom to assign to the training and
eventual classification as PSO; the hours they are to work; the wages they are to
be paid; what rights of job tenure they should have; and other terms of
employment. All of these save the decision to create the classification were
initially bargained between the City and the police patrol group. In unilaterally
determining that an impasse existed and implementing its "final offer", the City
unjlaterally established which employes are assigned as PSO trainees and
ultimately PSOs, how much they should be paid, and - significantly - layoff
language providing that "at such times that it is necessary to reduce the number
of employes currently employed by the City seniority within a class 18/ will be
a primary consideration for layoff. The last employe to be laid off within such
class will be the first to be rehired. Employes who are laid off may replace
employes in a lower class provided that they have the qualifications necessary for
the performance of the duties assigned to the lower class, and that they have
greater seniority than the employe being replaced." Such language would presumably
allow the layoff of police officers without touching the PSO classification even
if that group had lower seniority, because the PSOs would be a higher-paid class.

The essential effect of the City's proposals, including the 10% wage increase
for PSOs above that of police officers at the same step of the salary schedule and
the thousand-dollar lump sum payment for successful completion of the PSO
training, it is to create a superior classification of employes with bumping
rights over the regular police officer classification. This the City proposes to
introduce, together with a choice of those who are to receive this classification,
unilaterally. And the record as a whole gives the impression that the City's
intent is to apply this general schema, assuming the test proves successful, to
the bulk of the bargaining unit.

It is a general principle that an employer commits a per se refusal to
bargain by making a unilateral change in a condition of employment. 19/ Respondent
has argued in part that legal interpretations developed by the National Labor
Relations Board and the Federal Courts have establised that when an impasse in
bargaining is reached, an employer is permitted to implement its final offer to
the union unilaterally as a means of breaking the deadlock. But the difference
beween resolution of impasse by economic pressure in the private sector and by
interest arbitration under MERA has contributed to differently evolving
interpretations of the duty to bargain.

The Commission has determined that the assignment of duties "not fairly
within the scope of responsibilities" of a job is a mandatory subject of
bargaining. 20/ And in Sewerage Commission of the City of Milwaukee 21/ the
Commission found that where new, changed, additional or increased duties not
fairly within the scope of a job were applied to that job, a municipal employer
has the duty to "commence" bargaining prior to implementing same. It is clear on
this record that police patrol employes have never been expected to undergo fire
fighting training or to perform as fire fighters. And there is nothing in the
record to suggest that such employes have historically been expected to be
familiar with the fire fighting procedures and the details of a fire fighter's
work, It is clear, therefore, that the new duties assigned to certain employes in
this unit are not "fairly within the scope of the job." The fact that union
witnesses conceded that it could be useful for a police officer to have this
training does not alter this finding: the scope of the job is clearly established
by long practice. Accordingly, if the Milwaukee Sewerage rationale applies

18/ Emphasis added.

19/ NLRB v. Katz, 369 U.S. 736.

20/ City of Wauwatosa (Fire Dept.). Dec. No. 15917, WERC, 11/77.

21/ Dec. No. 17302, WERC, 9/79.
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here, the City has a duty to "commence" bargaining prior to implementing these
changes. This the City did.

The selection criteria for promotion among bargaining unit employes has also
been found a mandatory subject of bargaining by the Commission. 22/ After
initially considering altered work weeks and work hours, the City determined prior
to bargaining not to propose changes in this area. But wages and incentive
payments are clearly mandatory subjects of bargaining, and admitted as such by
Respondent. The choice of employes for retention in the event of layoff,
meanwhile, has been repeatedly found a mandatory subject of bargaining, and
Respondent does not dispute this.

The Commission's Remand Order

In City of Brookfield 23/ the Commission determined that unilateral
implementation of a mandatory subject of bargaining prior to completion of the
bargaining process was a per se violation of the duty to bargain, in a case
where mediation-arbitration had been invoked to settle a contract dispute.

In my initial decision, 1 found that Brookfield controlled the situation
here. The Commission reversed and remanded on that point in its order dated
March 7, 1986. 24/ In that decision the Commission stated in pertinent part:

. + . we direct the Examiner's attention to the Commission’s
decision in Green County, Dec. No. 20308-B (WERC, 11/8%) wherein we
held:

. . « that the binding interest provisions of Sec. 111.77
make inappropriate an application of the private sector
impasse defense principles to disputes subject to that final
and binding impasse resolution procedure. In our view, the
underlying purposes of MERA and Sec. 111.77 warrant and
require the conclusion that there is no available impasse-
based defense in disputes subject to cumpulsory final and
binding interest arbitration under Sec, 111.77,

Green County, supra, at 13. In our Memorandum in that case we
reaffirmed the continuing availability of an impasse defense in disputes
not subject to interest arbitration. Thus, at pp. 12-13 we noted that
"A right to implement at impasse (as defined in the private sector
cases) has been recognized in cases arising under MERA . . . but this
appears to be the first in which the Commission is squarely presented in
a petition for complaint review with the question of whether such a
right exists as regards a dispute subject to final and binding
Sec. 111,77, Stats., interest arbitration." Notably, in Note 9 of our
Green County decision, we specifically distinguished one of those
impasse-defense cases, Racine Schools, 14722-A (WERC, 8/78), on the
ground that it involved a dispute which "arose during the term of an
existing agreement so that med-arb was not available. See, Dane
County (Handicapped Children's Education Board, Dec. No. 17400 (WERC,
11/79), aff'd Dec. No. 80-CV-0097 (CirCt Dane, 6/80) (mediation-
arbitration is available only as regards negotiation disputes concerning
new agreements or arising out of formal reopener provisions in existing
agreements)." Then, we responded as follows to essentially the same
argument on which the instant Examiner incorrectly premised his
abovenoted analysis:

Contrary to the County's contention, we find nothing
anomalous about an interpretation of the legislative scheme
wherein an impasse defense is available as regards in-term

22 Brown County, Dec. No. 19042, WERC, 11/81; City of Waukesha, Dec.
No. 17830, WERC, 5/80.

23/ City of Brookfield, Dec. No. 19822-C (WERC, 11/84).

24/ Dec. No. 22795-B.
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-

unilateral changes in subjects not covered by the existing
agreement but not available in post-expiration disputes. The
critical difference is the non-availability of a statutory
method for resolving such in-term disputes as compared with
the availability of such a procedure for resolving
negotiations disputes concerning new agreements and arising
out of formal reopener provisions contained in existing
agreements.,

Since the Examiner misconstrued the City of Brookfield and Green
County decisions, a finding as to whether the parties were at an
impasse in the private sector sense 25/ is both appropriate and
necessary.

In light of the foregoing it is also potentially material to the
disposition of the case before the Examiner whether the particular
dispute about which the parties were bargaining was within or outside of
the range of disputes subject to statutory interest arbitration.
Accordingly we are instructing the Examiner to reach and analyze that
question on remand as well. We recognize that it is possible that the
Examiner's findings and conclusions as to the impasse issue could make
reaching this additional question unnecessary, we want the issue
addressed because it has been argued herein, it is pending in an MIA
petition proceeding between the instant parties which they have held in
abeyance pending resolution of the instant complaint case, and to guide
the conduct of the parties in the future.

We direct the Examiner's attention to the Commission's Dane
County decision, supra, as the lead case on the question of the reach
and availability of statutory interest arbitration procedures. In
addition, without determining its applicability, if any, the Commission
alerts all concerned of developments that followed the issuance of the
Commission decision in one of the cases cited by the City.
Specifically, the City cited Greendale School District, Dec.
No. 20184 (WERC, 12/82) aff'd, Case No. 603-055 (CirCt Milw, 10/83)
wherein a majority of the Commission as it was then constituted held
that statutory interest arbitration was not available to resolve an
impasse concerning wages, hours and conditions of employment of employes
newly accreted to a bargaining unit during the term of an existing
collective bargaining agreement covering the balance of the bargaining
unit, Commissioner Torosian dissented on the grounds that since the
existing agreement did not automatically extend to the newly accreted
employes, the petition related to a dispute involving a new initial
agreement for those employes and hence a dispute subject to interest
arbitration under the Dane County case standards. During judicial
review of the Commission's decision, the composition of the Commission
changed and the Commission informed the Court of Apeals as
follows:

This letter will serve to inform you that the Wisconsin
Employment Relations Commission will not file a brief in the
above-entitled case. The Commission's decision being appealed
does not represent the view of a majority of the present
Commission, either as regards the proper statutory
interpretation or the proper outcome, Accordingly, the
commission does not seek affirmance of the judgment of the
circuit court.

25/ The Commission noted: "Whether an impasse exists must be determined in the
context of the facts in a particular case, as they existed at a particular
point in time., See, e.g., Taft Broadcasting Co., 163 NLRB 475, 64 LRRM
1386 (1967). 'Whether a bargaining impasse exists is a matter of judgement.
The bargaining history, the good faith or the parties in negotiations, the
length of the negotiations, the importance of the issue or issues as to which
there is disagreement, the contemporaneous understanding of the parties as to
the state of the negotiatios, are all relevant factors to be considered in
deciding whether an impasse in bargaining existed.™
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The Court of Appeals' dismissal of the appeal as moot was, however, on
other grounds than the Commission's letter, above, Case No. 83-2007
(CtApp 1, 3/84).

We think it appropriate that the Examiner and parties be apprised
that Commissioner Torosian's dissent in Greendale Schools represents
the view of at least a majority of the present Commission.

The Commission has explicitly required that I address the question of whether
the parties were at impasse "in the private sector sense", and this requires
certain additional notes of fact. The City and the police patrol union held nine
meetings concerning the PSO proposal, and the record makes plain that throughout
these meetings and up to the present time the Union has maintained as its primary
and central bargaining position that the PSO test should not be held at all. The
Union's proposal of April 18, 1985 clearly identifies that an issue is "as has
been our position to date - eliminate proposal of PSO.” On April 25, 1985, a week
after the City gave the Union its final offer, the Union replied that it was
"ready and willing to continue bargaining the program proposed by the City", but
that "we remain in opposition to this program.” The Union also noted that its
offer remained the same except for the changes noted thereon, which did not
include an agreement to conduct the PSO test or an abandonment of the Union's
demand that the entire PSO proposal be dropped. During the course of the nine
bargaining meetings and its April 25 proposal, the Union reduced its wage demand
from a 59% differential above the hourly rate of a police officer to a #5%
differential for PSOs. This left the parties 35% apart as of April 25. Among
other items still separating the parties were a demand by the union for a $2,400
lump sum payment upon successful completion of training (the City, as noted above,
offered $1,000), a Union demand that the City's mandatory residency requirement be
waived for PSOs, and a Union demand that at the completion of the test officers
have the individual option to withdraw from the program, as well as a Union demand
that trained PSOs transferred to other departments within the police department
retain 50% of the negotiated PSO differential.

The parties' additional briefs identified and addressed two issues raised by
the Commission's remand order: Whether or not the parties were at impasse at the
time the City implemented its final offer, and whether or not the dispute was
subject to municipal interest arbitration at the time,

Complainants contend that no impasse existed, because the City had allegedly
made the key decision unilaterally already. Complainants argue that the City had
bound itself to implement the PSO test program, and that once this decision was
made the City officials had no power to bargain meaningfully. With respect to the
availability of interest arbitration, Complainants contend that the police patrol
union has triggered municipal interest arbitration under Sec. 111.77, Stats., by
filing the requisite petition, and argues that the legislature's expressed
interest in maintaining access to interest arbitration is frustrated if the
Union's petition is deemed inapplicable at this time and unilateral implementation
of the City's offer is allowed.

The City analyzes the question of impasse in accordance with the Taft
Broadcasting criteria noted by the Commission. The City contends that in its
nine negotiation sessions a number of proposals and counter-proposals were
exchanged and the City modified its position in several respects. The City
contends that it increased its wage offer, dropped a proposal to change the work
day, and made other changes. Respondent characterizes the Union's bargaining
during the same sessions as showing '"negligible movement toward settlement."
Respondent particularly notes that the Union on April 25 included in its proposal
two items, including the exception to the mandatory residency requirement for
PSOs, which had never been proposed before. The City argues, for that reason,
that the parties were further apart after this proposal than after the Union's
April 18 proposal. Respondent also contends that under private sector principles,
the union engaged in bad faith bargaining by insisting to the point of impasse on
a permissive subject of bargaining, namely the abandonment of the PSO program.
Respondent contends that the Taft Broadcasting requirement that there be "no
realistic prospect at that time that continuation of the discussion would have
been fruitful™ is met in this situation, and that therefore impasse existed.

With respect to the availabijlity of interest arbitration, Respondent contends
that only impasses arising out of negotiations on a "new contract or a contract
containing the proposed modifications" warrant exercise of interest arbitration
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rights. Respondent notes that the dispute arose during the term of an existing
contract and alleges that the subject of the dispute was a matter not covered by
the contract. Respondent also argues that the change in the Commission's position
on Greendale School District 26/ is immaterial, because the subject matter here
is not a new labor agreement for a group of accreted employes, unlike the
situation in Greendale. Respondent argues that, therefore, it is not bound
under any of the exceptions prevailing to agree to interest arbitration during the
term of a contract, and having engaged in good faith negotiations to impasse, is
permitted to implement its final offer.

Consistent with the terms of the remand order, I will proceed to apply
principles of law arising in the private sector to the question of impasse here.
I must note immediately that the insistence on abandonment of the PSO program,
which I found in my original decision to be a permissive subject of bargaining,
was continued by the police patrol union throughout its negotiations with the City
and up to the present day. This, the sum and substance of Complainants' position
in litigation as well as bargaining, clearly colors the bargaining context. It
must therefore be noted that in NLRB v. Wooster Division of Borg-Warner
Corp. 27/ the Supreme Court stated that:

Good faith does not license the employer to refuse to
enter into agreements on the ground that they do not include
some proposal which is not a mandatory subject of bargaining.
We agree with the Board that such conduct is, in substance, a
refusal to bargain about the subjects that are within the
scope of mandatory bargaining. This does not mean that
bargaining is to be confined to the statutory subjects. Each
of the two controversial closes is lawful in itself. Each
would be enforceable if agreed to by the unions. But it does
not follow that, because the company may propose these
clauses, it can lawfully insist upon them as a condition to
any agreement,

Borg-Warner's private-sector ruling that it is bad faith bargaining for an
employer to insist on a permissive subject of bargaining to the point of impasse
has been duplicated in respect to a union's insistence on a permissive subject.
28/ Here the police patrol union has not been charged with any violation of
MERA. But in view of the Commission's requirement that the principles of Taft
Broadcasting be applied here, I cannot hold it irrelevant that the union insisted
on abandonment of the PSO program. Obviously, a union cannot engage in a
prohibited practice of its own in order to prevent a "good faith" impasse from
developing, and then complain that the employer implemented changes in the absence
of an impasse.

Furthermore, the other circumstances of the negotiations support a conclusion
of impasse within the meaning of Taft and other private-sector cases. The
negotiations had dragged on for nine meetings without a change in the Union's
essential position. The Employer had made various proposals, including a 10% wage
differential and a lump sum payment to PSOs, and this had not been sufficient to
tempt the Union to less than a 35% difference of opinion as to wages for that
classification., After extensive discussions, several other issues divided the
parties, and it appears from the sequence of written offers in the record that
Respondent is correct that the Union added two additional proposals to its offer
even after the Employer's final offer was given, Quite apart from the permissive
item of bargaining which was at issue, the other items, including a large wage
difference, were classically items recognized as "important", and the
"contemporaneous understanding of the parties as to the state of negotiations" is
reflected in the substance of the Union's offer submitted after the Employer's
final offer. In short, the factors noted by the NLRB in Taft Broadcasting all
point to the existence of an impasse, in the private sector sense, at the time the

26/ Supra.
27/ 356 U.S. 342 (1958).

28/ See NLRB v. Hod Carriers Local 1082 (E. L. Boggs Plastering Company),
384 F. 2d 55, 66 LRRM 2333 (CA9, 1967), cert. denied 390 U.S. 920, 67
LRRM 2385,
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Employer implemented its final offer.

It is true that certain items were closer to agreement than had been the case
earlier in the parties' negotiations, and agreement on some items appears to have
been reached. But in comparison to the main subjects in dispute, these were
minor. I note in this respect that in Taft the Board stated ". . . we are
unable to conclude that a continuation of bargaining sessions would have
culminated in a bargaining agreement. Of course it is true that, by December 4,
other issues had been resolved by the parties. But, in this respect, an impasse
is no less an impasse because the parties were closer to agreement than
previously, and a deadlock is still a deadlock whether produced by one or a number
of significant and unresolved differences in positions." 29/

The Commission's analysis thus requires the conclusion that at the time the
City implemented its final offer, the parties were in fact at impasse.

Also required explicitly by the remand order is a determination as to whether
the dispute was subject to interest arbitration at the time of implementation of
the Employer's final offer. Applying the Dane County case discussed above, the
availability of interest arbitration during the term of a collective bargaining
agreement is restricted to formal reopener provisions in existing agreements,
except as modified by the Commission's change of view in Greendale Schools, also
discussed above.

I do not find that the present fact situation fits within the Commission's
discussion of Greendale Schools. Greendale involved the accretion of a group
of employes who had previously been unrepresented, into a collective bargaining
unit which had an existing contract. The theory on which the Commission appears
now to agree with then - Commissioner Torosian's then dissent is that the employes
had had their wages, hours and working conditions determined by the employer as
non-union employes., Therefore, once they were placed in the bargaining unit the
union's petition for mediation-arbitration concerning their wages, hours and
working conditions effectively constituted a petition concerning an initial
collective bargaining agreement covering those employes. Here, however, no prior
unorganized group of employes is involved. While it is true that the City's plan
contemplates the hiring of additional emloyes, these employes are quite clearly
within the police department from the moment of their employment, and in the
bargaining unit represented by the police patrol union. The bulk of the employes
undergoing PSO training, meanwhile, are employes already represented by the police
patrol union and subject to its contract with the City. I do not, therefore, find
a parallel to Greendale here,

The remaining ground on which interest arbitration might be available as of
the time of implementation of the Employer's final offer is the existence of a
reopener provision in the parties' collective bargaining agreement. In discussing
the City's arguments of waiver and estoppel, I noted that the sequence and
substance of the parties' 1984 negotiations failed to establish that the Union had
abandoned its proposal to negotiate concerning the PSO program if and when that
became applicable, and could be interpreted as an agreement to such negotiations.
But the Commission explicitly requires that I apply the tests elucidated in its
Dane County decision to this situation.

In Dane County 30/ the Commission concluded that the mediation-arbitration
provisions contained in Sec. 111.70(4)(cm)6, Stats.:

(are) only applicable to deadlocks which occur in: 1,
Reopened negotiations under a binding collective bargaining
agreement to amend or modify a specific portion of an existing
collective bargaining agreement subject to a specific reopener
provision; 2. negotiations with respect to the wages, hours
and working conditions to be included in a successor
collective bargaining agreement for a new term; or 3,
negotiations for an initial collective bargaining agreement

29/ Supra at page 478.

30/ Supra at page 12.
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where no such agreement exists. Said provisions are therfore
inapplicable to deadlocks which may arise -in other
negotiations which may occur during the term of a collective
bargaining agreement,

There is no dispute that for this purpose the provisions of Sec. 111.77
governing municipal interest arbitration in law enforcement and fire fighting
units are to be treated the same as the mediation-arbitration provisions referred
to in Dane County, which apply to other types of municipal employment. Of the
Commission's Dane County criteria, only the first could possibly apply here,
absent a finding that the present situation could be equated to Greendale. But
the Dane County test with respect to reopener provisions is that the
negotiations be to amend or modify "a specific portion" of the existing contract
subject to "a specific reopener provision.," As I noted previously in discussing
the waiver/estoppel question, no language relating to PSOs appears in the 1984-86
contract, and the inference that an intent to reopen existed was drawn from the
circumstances and sequence of the bargaining rather than from a written
agreement. The present situation therefore fails both elements of the Dane
County test: The intent to reopen is not identified in a "specific reopener
provision" in the written contract, and the "specific portions" of the contract
which might be reopened are not identified either in the contract or in the
sequence of the parties' 1984 offers. 1 must therefore find that the dispute over
PSOs' wages, hours and conditions of employment was not subject to interest
arbitration at the time the City implemented its final offer.

For these reasons, the remand order's terms lead to the conclusion that the
City negotiated in good faith with the police patrol union, that it acted properly
in identifying an impasse at the time it did, and that it was permitted to
implement its final offer at that time. The complaint must therefore be dismissed
with respect to the police patrol union.

Solicitation of Volunteers

With respect to the amended complaint's allegation that the City violated
MERA by soliciting volunteers to train for the PSO position, I note that there is
no evidence that coercion or restraint of employes was involved. The decision to
request volunteers was part of the City's unilateral selection of the employes for
the PSO test, and as noted the standard for selection of employes for a
promotional opportunity is a mandatory subject of bargaining. But the
solicitation was made as part of the City's implementation of its final offer, and
is not inconsistent with that offer. The testimony and exhibits relating to the
bargaining sequence do not identify solicitation of volunteers specifically as
being part of the City's proposal to "select" employes for the PSO training, but
certainly solicitating volunteers would not violate such a provision had the Union
agreed to it. The solicitation letter was sent on May 7, 1985 to employes, which
was after the parties had reached impasse and the Employer had declared its intent
to implement its final offer.

In Atlas Tack Corporation 31/ the NLRB noted that an employer, following
impasse, may make unilateral changes which are "not substantially different or
greater than ., . . proposed during the negotiations." The private-sector test,
therefore, does not appear to require that an employer identify in its offer every
detail of the scheme which it may subsequently put into effect, so long as the
changes implemented are "not substantially" different. Consistent with the terms
of the Commission's remand order, therefore, 1 find that the solicitation of
volunteers did not violate the City's duty to bargain in good faith.

Memorandum of Understanding

The remaining issue is whether the City interfered with, restrained or
coerced employes in the exercise of their MERA rights, or refused to bargain, by
requiring all prospective hires to sign the "memorandum of understanding"
allegedly committing those employes to become PSOs if required.

31/ 226 NLRB 222, 227, 93 LRRM 1236, enforced 559 Fed. 2d 1201, 96 LRRM 2660
(CAl, 1977).
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On its face the memorandum is innocuous enough. It states:

1 am aware that the City of Eau Claire is currently
exploring the establishment of the position "Public Safety
Officer.” That position could require police officers to be
cross-trained in fire fighting duties. I understand that if I
am hired as a police officer, that I may, at some point in the
future, be required to train for and perform the duties of
Public Safety Officer.”

The circumstances of signing of this document, however, classically imply
coercion: To offer such a document for signature to a prospective employe, in the
Police Chief's office, immediately prior to hire plainly implies that the employer
does not have to hire a recalcitrant individual. As might be expected, all of
those offered the document signed it. Yet the document on its face is ambiguous,
since it does not state clearly whether it means that the employe has waived any
right to object to an assignment as PSO, or whether it merely means that
circumstances, including collective bargaining, could result in an order to become
a PSO. The City's own position has mirrored this ambiguity; Police Chief
McFarlane testified that it was an "informational memo", but Police Patro! Group
President Brad Gough testified without contradiction that when the Union asked
initially about that memorandum, the City took the position that the document was
a "legal and binding contract and that it would be enforced." Gough testified
further that the City later changed its position as to the meaning of this
document. ‘

Had the City adhered to its original interpretation and intention of the
memorandum, I would agree with Complainants that the purpose was to negotiate
individually with employes and undercut the bargaining representative's ability to
negotiate for them. But as the City itself has determined that it does not have
this effect, it is unnecessary to issue a remedial order terminating the use of
the memo; as correctly reinterpreted by the City, it does no more than warn a
prospective employe that the PSO program is under consideration and may, under
appropriate circumstances, involve him or her. It has no further binding effect,
and is therefore unremarkable.

Dated at Madison, Wisconsin, this 22st day of May, 1986,

By éé*i//)‘“’vd

ChristopheX Héneyman, Examiner
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