STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petition of

W SCONSI N COUNCI L 40, AFSCMVE, AFL-CI O Case 21
: No. 41345 ME-298
I nvol vi ng Certain Enpl oyes of : Deci sion No. 23639-A

HOWARD- SUAM CO SCHOOL DI STRI CT

Appear ances:

M. James W Mller, Staff Representative, Wsconsin Council 40, AFSCME,
AFL-CI QO 2785 Wi ppoorwill Drive, Geen Bay, W 54304, appearing on
behal f of the Petitioner.

M . Robert W Burns, Milcahy and Werry, S.C, Attorneys at Law, 414
East Walnut Street, P.O Box 1103, Geen Bay, W 54305-1103,
appearing on behalf of the District.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW
AND ORDER CLARI FYI NG BARGAI NI NG UNI T

Wsconsin GCouncil 40, AFSCMVE, AFL-CO having filed a petition on
Decenber 1, 1988, with the Wsconsin Enploynent Relations Conmmssion to clarify
an existing bargaining unit by including in that unit the position of Truck
Driver; and a hearing in this matter having been conducted on April 24, 1989,
in Geen Bay, Wsconsin before Exam ner James W Engnann, a nenber of the
Conmmission's staff; and a transcript of the hearing having been received on
May 18, 1989; and the parties having filed or waived the filing of briefs and
reply briefs by Septenmber 5, 1989; and the Conmi ssion, being fully advised in
the prem ses, makes and i ssues the follow ng

FI NDI NGS OF FACT

1. That Wsconsin Council 40, AFSCVE, AFL-CI O hereinafter the Union,
is a labor organization and maintains its offices at 2785 Wi ppoorwill Drive,
Green Bay, W sconsin.

2. That Howar d- Suam co School District, hereinafter the District, is a
nmuni ci pal enployer and naintains its offices at 2700 Lineville Road, G een Bay,
W sconsi n.

3. That on May 5, 1986, the Union and the District filed a stipulation
for election involving nunicipal enployes with the Wsconsin Enploynent
Rel ati ons Conmission, hereinafter the Commssion; and that, following an
el ection, the Conmmission, in Howard-Suani co School District, Dec. No. 23693
(WERC, 6/86), certified the Union as the exclusive collective bargaining
representative of the collective bargaining unit to which the parties had
stipul ated consisting of:

all regular full-time custodial enployes of the Howard-
Suami co School District, excl udi ng supervi sory,
managerial and confidential enployes, housekeepers,
| aundry workers and all other enployes;

4. That followi ng certification, the Union and District entered into
negotiations for a collective bargaining agreenment; that, as part of that
initial agreenent, the Union and the District agreed to the foll ow ng:



Article |
RECOGNI TI ON AND UNI ON REPRESENTATI ON

The Enployer recognizes the Union as the exclusive
col l ective bargai ning representative for the purpose of
conferences and negotiations with the Enployer, or its
lawfully authorized representatives, on questions of
wages, hours and conditions of enploynment for the unit
of representation consisting of all enployes of the
Enpl oyer enpl oyed as fol | ows:

1. Al custodial enployes of the Board
of Education, Howard-Suanico School
District, excl udi ng pr of essi onal
t eachers, supervi sors, craft
enpl oyes, el ect ed or appoi nt ed

officials, cooks, clerical enployes,
confidential enployes and all other

enpl oyes.

that said recognition clause was continued unchanged in the second collective
bar gai ni ng agreenent, effective from July 1, 1988 to June 30, 1990; that the
Union and the District have agreed to the following contractual job
classifications in the bargaining unit: janitor, custodian and rmaintenance
technician; that each menber of the current bargaining unit is assigned to one
of these classifications; and that a job description for each classification is
contained in the Custodial Handbook approved by the District's Board of
Educati on.

5. That at the tine the parties stipulated to the description of the
bargaining unit in 1986, the position of Truck Driver was held by Konraad
Driesen; that Driesen was a student from Belgium who was soon to return to
Bel gium for nandatory military service; that the District told the Union that
the position of Truck Driver was tenporary; that the District told the Union
that when Driesen vacated the position, the position would be term nated; that
based on the District's assertions, the Union agreed to exclude the position of
Truck Driver fromthe bargaining unit; that Driesen vacated the position on or
about August 28, 1988; that the District proceeded to fill the vacancy; that on
Decenber 1, 1988, the Union filed a petition to clarify a bargaining unit of
muni ci pal enployes with the Conmi ssion, requesting the Conmission to include
the position of Truck Driver in the bargaining unit; and that the D strict
opposes said inclusion on various grounds.

6. That the Truck Driver position has been in existence for over 20
years; that the occupant of the position works approximately four and one-half
hours per day, five days a week, during the school year; that the job consists
of delivering food, nmil and supplies to the various schools; that the main
duty is to transport hot neals from the loading point in Bay Port to three
schools in the District; that the truck is especially designed for transporting
food; that the food run lasts fromapproximately 10:00 a.m to 12:30 p.m; that
following the food run, the truck driver makes a mail run to all the schools;
that the truck driver delivers anything else that needs to be transported
within the District; that, on occasion, the truck driver wll |eave the
District to pick up something for delivery in the District; that the duties of
the, Truck Driver have not changed in 20 years; and that there is no formal job
description for the Truck Driver.

7. That when Driesen vacated the truck driver position on or about
August 28, 1988, the District tenporarily filled the position with Randy
Cael waerts, the District's naintenance mechanic; that James Wnzel is the

District's Supervisor of Buildings and G ounds, hereinafter Supervisor; that in
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Sept ember, 1988, the Supervisor talked to \Wayne Fal k about the truck driver
position; that the Supervisor told Falk the job was tenporary and would end at
the end of the school year; that Falk had worked for the railroad but was laid
off for the winter; that Falk indicated his interest in the position and filled
out an application; that the Supervisor talked to John Keller, Director of
Busi ness Services for the District, hereinafter Director, about hiring Falk;
that the Director approved of the hiring; and that Falk was hired as the truck
driver and began work on or about Septenber 12, 1988.

8. That as a truck driver, Falk is paid $4.75 per hour; that Falk is
used, on occasion, as a substitute for nenmbers of the custodial unit who are
absent; that from Septenber, 1988 to January, 1989, he filled in approximately
30 times; that from January to April, 1989, he filled in less than five tines;
that the District has al so used Dwaynne Canpbell as a substitute for nmenbers of
the custodial unit; that Canpbell filled in as truck driver once or tw ce when
Fal k was sick; that otherwi se Canpbell does not act as a truck driver; that
Fal k does buil di ng checks every weekend; that when Canpbell or Falk fill in for
a menber of the bargaining unit, they are paid $4.75 per hour; that as the
truck driver, Falk reports to the Supervisor of Buildings and G ounds and not
to the Supervisor of Food Service.

9. That the Director of Business Services has responsibility for
budgeting, finance, buildings and grounds, food service, purchasing, and
col l ective bargaining and contract adm nistration regarding support staff; that
the District currently bargains with a secretarial unit, the custodial unit and
a housekeeper unit; that the housekeeper unit is a recently-fornmed AFSCME unit
as to which the parties were in the process of negotiating a first collective
bar gai ni ng agreenent when the instant hearing was held; that the housekeeping
unit is nmade up of part-tine enployes involved in light housekeeping or
cleaning; that the custodial unit is nmade up of full-tinme enployes involved in
nore detailed cleaning and some minor repairs; that the food service enpl oyes
and the truck driver are the only nunicipal enployes of the District who are
not represented; that the Director has been reviewng District practices
regarding the support staff and budgeting so as to inplenent sound business
practices and to evaluate the job descriptions of various positions in the
District; that the Director approved hiring Falk because it was a good way to
fill the position so that the District was not locked into any kind of
conmmttment as it starts to review the entire staffing of buildings and
grounds; that the District was to analyze the position of Truck Driver at the
end of the 1988-89 school year.

On the basis of the above and foregoing Findings of Fact, the Conm ssion
makes and i ssues the follow ng

CONCLUSI ONS OF LAW

1. That as the Truck Driver position is now pernmanent, said position
has been inpacted by changed circunstances which materially affect the
position's unit status.

2. The the position of Truck Drivers falls within the scope of the
bargai ning unit to which the parties have agreed in their collective bargaining
agreemnent .

3. That the incunbent in the Truck Driver position is a regular part-
ti me nunicipal enploye.

On the basis of the above and foregoing Findings of Fact and Concl usions
of Law, the Conm ssion nakes and issues the follow ng
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1/

227. 49

227.53

ORDER CLARI FYI NG BARGAI NING UNIT 1/

The position of Truck Driver shall be, and hereby is, included in the
bargaining unit identified in Finding of Fact 4.

G ven under our hands and seal at the Gty
of Madison, Wsconsin this 28th day of
Novenber, 1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A. Henry Henpe /s/
A. Henry Henpe, Chairnan

Her man Tor osi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
WIilia Strycker, Comm ssioner

Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the parties that a petition
for rehearing may be filed with the Commi ssion by followi ng the procedures set forth in Sec.
227.49 and that a petition for judicial review nam ng the Conm ssion as Respondent, may be filed
by follow ng the procedures set forth in Sec. 227.53, Stats.

Petitions for rehearing in contested cases. (1) A petition for rehearing shall not be
prerequisite for appeal or review. Any person aggrieved by a final order may, within 20 days
after service of the order, file a witten petition for rehearing which shall specify in detai
the grounds for the relief sought and supporting authorities. An agency may order a rehearing
on its own nmotion within 20 days after service of a final order. This subsection does not apply
tos. 17.025(3)(e). No agency is required to conduct nore than one rehearing based on a
petition for rehearing filed under this subsection in any contested case.

Parties and proceedings for review (1) Except as otherw se specifically provided by |aw, any
person aggri eved by a decision specified in s. 227.52 shall be entitled to judicial review
thereof as provided in this chapter.

(a) Proceedi ngs for review shall be instituted by serving a petition therefore personally or
by certified mail upon the agency or one of its officials, and filing the petition in the office
of the clerk of the circuit court for the county where the judicial review proceedings are to be
held. Unless a rehearing is requested under s. 227.49, petitions for review under this

par agraph shall be served and filed within 30 days after the service of the decision of the
agency

Cont i nued
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1/ Cont i nued

upon all parties under s. 227.48. If a rehearing is requested under
S. 227.49, any party desiring judicial review shall serve and file a
petition for review within 30 days after service of the order finally
di sposing of the application for rehearing, or within 30 days after the
final disposition by operation of law of any such application for

reheari ng. The 30-day period for serving and filing a petition under
this paragraph commences on the day after personal service or nmiling of
the decision by the agency. If the petitioner is a resident, the

proceedings shall be held in the circuit court for the county where the
petitioner resides, except that if the petitioner is an agency, the
proceedings shall be in the circuit court for the county where the
respondent resides and except as provided in ss. 77.59(6)(b), 182.70(6)
and 182.71(5)(g). The proceedings shall be in the circuit court for Dane

county if the petitioner is a nonresident. If all parties stipulate and
the court to which the parties desire to transfer the proceedi ngs agrees,
the proceedings nmay be held in the county designated by the parties. |If

2 or nore petitions for review of the sane decision are filed in
different counties, the circuit judge for the county in which a petition
for review of the decision was first filed shall determ ne the venue for

j udici al review of the decision, and shall order transfer or
consol i dati on where appropri ate.
(b) The petition shall state the nature of the petitioner's

interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

Not e: For purposes of the above-noted statutory tine-limts, the date of
Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Comm ssion;
and the service date of a judicial review petition is the date of actual
recei pt by the Court and placenent in the nmail to the Conmi ssion.
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HOWARD- SUAM CO SCHOOL DI STRI CT

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER CLARI FYI NG BARGAI NI NG UNI T

POSI TI ONS OF THE PARTI ES

The Uni on:

At hearing, the Union argued that the truck driver position is a job that
normal |y would have been done by the bargaining unit; that the current truck
driver does building checks and works with custodi ans on other things; that the
District told the Union the position of truck driver was a tenporary position;
that the District refilled the position; and that, therefore, the circunstances
have changed. The Union waived the filing of a brief in chief.

On reply brief, the Union contends that the first issue is that of the
recognition clause; that there is no doubt that the position falls under the
custodial classification; that it is supervised by the Supervisor of Buildings
and Grounds; that it is a four and one-half hour day, five day a week job; that
the enploye in the truck driver position delivers food, supplies and numil; and
that the enploye fills in for absent custodi ans and does buil di ng checks.

The Union also asserts that this "tenporary' position has been in
existence for 20 years; that it really stretches one's inagination to define
this position as "tenporary"; that the reason that this part-tine position was
not included in the unit at the time of certification was that the D strict
said it was going to ternminate the position when the occupant of the position
at the time left the position; that this is unrefuted by the District; and that
the District did not ternminate the position.

The Union argues that the truck driver position does not fit into the
teacher unit or the clerical unit; that to form an additional one-person non-
prof essional bargaining unit is crazy; that the Conmi ssion should review the
record, the certification and its anti-fragnmentation rules; and that it is
reasonable to accrete this position to the custodial group because it has no
where el se to go.

The District:

On brief, the District argues that the truck driver position is outside
the wunit's certification by the Conmission; that the position is not a
full-time position; that the enploye is not a custodial enploye; and that the
enploye falls under the category of "all other enployes" expressly excluded
under the Commi ssion's certification.

The District also argues that the petition is premature as the
recognition clause within the collective bargaining agreenent specifically
excludes "all other enployes"; that the Union may seek to expand the
recognition clause, but it nust do so at the appropriate time with respect to
the duration of the collective bargaining agreenent; that as this agreenment is
in effect until June 30, 1990, the petition is premature; that the Conm ssion
should not disturb the agreed-upon recognized unit and go outside those
positions stipulated as falling within the unit; and that none of the criteria
are net in this instance that would allow the Conmission to expand an
agreed-upon unit over the objection of the District, citing Md-State VTAE,
Dec. No. 14526-A (WERC, 5/85) and Cty of Cudahy, Dec. Nos. 19451-A and B
(VERC, 12/82).
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2/

In addition, the District argues that a tenporary enploye is defined as
one who |acks an expectation of continued enploynent wth the enployer and is
generally excluded from the units due to that very reason, citing Mnitowoc
County, Dec. No. 15250-B (WERC, 9/77); that there can be no doubt from the
recor in this matter that the enploye was hired with no expectation of
continued enploynent; that even though it seenms incongruous that a 20-year
position could be a tenporary one, the Union adnitted the position was
tenporary at the tinme of the unit's formation in 1986.

Finally, the District argues that there has been no change of
circunstances to warrant inclusion of this position within the unit; that the
truck driver duties have been handled in virtually the same manner for over 20
years; that the District has proceeded to fill the position in a tenporary
manner with the current enploye; that there has been no change in circunstances
as to the position, either as to duties or status, which would warrant
inclusion now as opposed to when the position was originally excluded by
stipulation of the parties; that the Union's notivation for excluding the
position is not the issue; that the issue is whether the position itself has
changed; and that it has not changed.

On reply brief, the District argues that the functions of the truck
driver are decidedly different from those of the custodial position; that the
clear language of the certification and recognition clause should not be
di sregarded; that the substitute work and building check work was additiona
work given to the enpl oye separate and apart fromthe truck driver's job; that
the issues before the Commission are not whether to form an additiona
one-person unit, as stated by the Union, but whether the instant petition is
properly brought given the unit certification and recognition clause; and that
the fact that the position is a tenporary one should prevent inclusion as a
bargai ning unit position.

DI SCUSSI ON

The District first argues that the petition for wunit clarification is
premature as the Union nust seek expansion of the recognition clause only at
the tinme appropriate in respect to the duration clause of the agreenent.
However, in unit clarification proceedings, there is no requirenent that a
petition be filed at any particular tine and, thus, an existing collective
bar gai ni ng agreenent does not bar the proceeding. 2/

In a unit clarification proceeding, the Commission will not alter the
voluntarily agreed-upon conposition of a bargaining unit over the objection of
one of the parties to said agreenent unless:

1. The position(s) in dispute did not exist at the
time of the agreenent; or

2. The position(s) in dispute were voluntarily
i ncluded or excluded from the unit because the
parties agreed that the position(s) were or were
not supervisory, confidential, etc.; or

3. The position(s) in dispute have been inpacted by
changed circunstances which materially affect
their unit status; or

M | waukee Public Schools, Dec. No. 25143 (WERC, 2/88), citing MIwaukee County, Dec.

(WERC, 4/80), and nunerous other cases.
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4. The existing unit is repugnant to the Act. 3/

No di spute exists as to whether exceptions 1, 2 or 4 stated above are at
issue in this case. They are not. The Union alleges that the Commi ssion can
alter the voluntarily agreed-upon conposition of this bargaining unit over the
objection of the District in this case because the position in dispute has been
i npacted by changed circunstances which materially affect its unit status.
Specifically, the Union argues that the position of truck driver, originally
presented to the Union by the District as a tenporary position which would be
termnated and was thus outside the unit's scope, has been continued by the
District so as to nake it a permanent position which now should be included in
the unit.

Before proceeding further, it is necessary to exam ne the |anguage which
the parties have thenselves used to reflect their agreenent on the composition
of this bargaining unit. 1In the Stipulation for Election filed by the parties,
the unit is described as:

all regular full-time custodial enployes of the Howard-
Suamni co School District, excl udi ng supervi sory,
managerial and confidential enployes, housekeepers,
| aundry workers and all other enployes.

Conparing this |language with the contentions of the parties herein that it was
the tenporary status of the truck driver position in 1986 which led to the
parties' exclusion from the unit, we conclude that the parties' |anguage at
least inplicitly acknow edges that the truck driver position was "custodial" 4/
but not "regular". W acknow edge that the truck driver position's part-tine
nature woul d also appear to put the position outside the scope of the "full-
time" unit to which the parties stipulated. However, the scope of this seem ng
inconsistency is elimnated by the parties' subsequent agreenent on a new
recognition clause in their bargaining agreement which elimnated the "full-
time" | anguage and read as foll ows:

1. Al cust odi al enpl oyes  of the Board of
Educati on, Howar d- Suami co School District,
excluding professional teachers, supervisors,
craft enployes, elected or appointed officials,
cooks, clerical enployes, confidential enployes
and all
ot her enpl oyes.

Wiile it could reasonably be argued that the exclusion of the word
"regular” in the new |language reflects the parties' agreement to include even
tenmporary enployes holding tenporary positions in the unit, such an
interpretation would be at odds with the Union's apparent wllingness to
exclude the truck driver position as long as it renmained tenporary. Gven all
of the foregoing, we are satisfied that the agreenment of the parties as to the
truck driver position is that the position wll continue to be excluded from
the unit as long as it renains tenporary. If the record supports the Union's
assertion that the position is no longer tenporary, a material change in
circunstance affecting the unit status of the position will exist and the
parties' unit agreenment will warrant inclusion of the position in the existing
unit as described in the parties' bargaining agreenent.

City of Sheboygan (Water Departnent), Dec. No. 7378-A (MWERC, 5/89), citing nunerous decisions.

Such an agreement between the parties is supported by the "blue collar" nature of the truck
driver and mai ntenance positions, the shared supervisor and work site, and the parties' presuned
interest in avoiding unduly fragmented bargaining units.
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5/

6/

The District does not dispute that the reason the truck driver was
initially excluded was because the District advised the Union the position was
tenporary and would be term nated. Instead, the District alleges that the
position continues to be tenporary and excludable fromthe unit on that basis.
The District argues that the position continues to be tenporary as it has been
filled by an enploye who does not have a reasonable expectation of continued
enpl oynent for two reasons. First, the enploye was hired while on [|ay-off
status fromhis full-tine job and will vacate the position when recalled to his
full-time job. Second, the District hired the enploye for the school year only
and will reevaluate the position of truck driver at the end of the school year.

As to the first point, the fact that an enploye may intend to |eave a
job, whether to return to a job from which he is on lay-off or for whatever
reason, does not, in and of itself, make him a tenporary enploye. The
expectation of continued enploynent does not go to whether the enploye will
want to continue to be enpl oyed but whether the enployer will allow the enpl oye
to be enployed. As to the second point, the record does not show that the
enpl oye would not be enployed after the end of the school year; instead, the
record shows that the enploye was guaranteed enploynent until the end of the
school vyear. At that tine, the District was to reevaluate the position of
truck driver. The record is not clear as to what that neans. Nothing in the
record states that the position will be elimnated at that tine. The record
does not indicate how the duties of the truck driver would be acconplished if
the position was elimnated. The record does not show that the current occupant
of the position would be excluded fran continuing in the position if he wanted
to and if the position was continued. Thus we are satisfied that at the tine
the instant hearing was conducted, the incunbent was a regular part-tine

enpl oye.

Even if it were concluded that the incunbent truck driver is a tenporary
enpl oye, such a determ nation would not be dispositive herein. The critical
guestion is whether the position is pernmanent. The Conmi ssion has held that
the finding of an enploye to be tenporary does not control for purposes of
det erm ni ng whet her such positions are appropriately included in the bargaining
unit. 5/ Thus, the Commission has included a position in a collective
bargaining unit, even though the incunbent was ineligible to vote based on
tenporary status. 6/

It is clear on the record that the position itself is a pernanent
position. The position has been in existence for 20 years. The District has no
plans to elinmnate the position, no date certain when said position wll not
exist, only a plan to reevaluate the position. This the District is free to do
any tine. This does not nake the position tenporary.

But, the District argues, no change of circunstances has occurred in that
the duties of the truck driver position have been handled in virtually the sane
manner for over 20 years. Wile the duties of the position have not changed,
it is clear fromthe record that the status of the position has changed from
tenporary at the tire of certification to permanent at the tine of the instant
petition. This change from tenporary, and therefore excludable under the
parties' agreement, to permanent, and included, certainly materially affects
the position's unit status.

Sol on Springs School District, Dec. No. 18200 (WERC, 10/80); Cornell School District,

17982 (VERC, 8/80).

Platteville School District, Dec. No. 21806 (WERC, 6/84).
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In summary, as we are satisfied that the position in question is no
| onger tenporary, we conclude that a material change affecting the positions'
unit status has occurred and that the position falls within the scope of the

parties' recognition clause. Therefore, we have included the position in the
unit.

Dat ed at Madi son, Wsconsin this 28th day of Novenber, 1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A. Henry Henpe /s/
A. Henry Henpe, Chairmnman

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITiam Strycker, Comm ssioner
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