STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

SANDRA A.  ANDERSQN,

Conpl ai nant,
: Case 26
VS. : No. 38586 MP-1953

: Deci si on No. 24474-G
MORAI NE PARK FEDERATI ON OF
TEACHERS LOCAL 3338 and
MORAI NE PARK TECHNI CAL
| NSTI TUTE,

Respondent s.

Appear ances:
Ms Sandra A. Anderson, 816 Neufeld Street, G een Bay, Wsconsin 54304,

appearing on her own behal f.

Edgarton, Ondrasek, St. Peter, Petak & Massey, Attorneys at Law, by
M. John A St. Peter, 10 Forest Avenue, P.O Box 1276, Fond du Lac,
W'sconsi n 54936- 1276, appearing on behal f of Mraine Park Techni cal

Institute.

M. Aan S. Brostoff, Attorney at Law, Two Plaza East, Suite 1275,
330 East Ki | bourn, M Iwaukee, W sconsin 53202, appearing on behalf of
Mor ai ne Park Federation of Teachers Local 3338.

ORDER

On May 26, 1987, Sandra A Anderson filed a conplaint with the Wsconsin
Enpl oyment Relations Commission alleging that the Mraine Park Technical
Institute (now the Mraine Park Technical College) had committed a prohibited
practice by discharging her and that the Moraine Park Federation of Teachers,
Local 3338, herein the Union, had conmmtted prohibited practices by failing to
fairly represent her in a grievance arbitration proceeding which upheld her
di scharge. Anderson also commenced a proceeding before the circuit court for
Fond du Lac County seeking to vacate the arbitrator's award pursuant to
ch. 788, Stats.

On Septenber 1, 1987, hearing was held before Conm ssion Exam ner
Lionel L. Cowey as to Anderson's conplaint. During the course of the
hearing, representatives of the parties reached a settlenent agreenent. Under
the settlement agreement, Anderson's conplaint would be dismissed wth
prejudice, and the Union agreed that it would appear and participate in
Anderson's circuit court action seeking to vacate the arbitration award and
woul d support Anderson's position in that action. Based on that settlenent
agreenment, on Septenber 21, 1987, Examiner Crowl ey issued an Order dismssing
Anderson's conplaint with prejudice.

On April 6, 1988, Anderson filed a Mdtion with the Comm ssion asking that
her conpl aint be reopened because of the alleged inproper and/or |ack of |egal
representation she received from her attorney when he represented her in the
proceedi ng before Exam ner Crow ey. On May 6, 1988, Anderson filed an
additional Mtion with the Comm ssion seeking an order setting aside the
arbitrator's award and granting a new hearing because of newy discovered
evi dence.

In August, 1988, the circuit court denied Anderson's Mdtion to Vacate the
arbitrati on award. Anderson appealed to the court of appeals.

On Septenber 12, 1988, Anderson filed an additional Mtion with the
Conmi ssi on asking that her prohibited practice conplaint be reopened because of
her attorney's failure to exercise reasonable care in providing |egal services
to her.

On Novenmber 4, 1988, Anderson noved to reopen her prohibited practice
conplaint asserting that the Union had failed to conply with the settlenent
agreenment which was the basis for dismssal of the conplaint.

On Novenber 21, 1988, the Conm ssion issued two Orders (Dec. Nos. 24474-
D, E) which denied the Mdtions to reopen which Anderson had filed in April, My
and Septenber of 1988. As to Anderson's Mdtions to reopen her prohibited
practice conplaint based upon the alleged failure of her attorney to properly
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represent her, a Commission mgjority (Comm ssioner Henpe dissenting) decided
that the interest of finality warranted denial of said Mtion, noting that
Anderson could seek redress from her attorney in a nalpractice action. As to
Anderson's Mtion asking that the arbitration award be set aside, the
Conmi ssion concluded that it |acked jurisdiction because the matter was pendi ng
before the courts under ch. 788, Stats., and because the Comm ssion generally
can overturn the result reached in arbitration awards only in the context of a
duty of fair representation/violation of contract conplaint proceeding (such as
the one filed by Anderson which had been dismssed upon the parties'
agreenent). Ander son sought judicial review in the circuit court for Brown
County of the Conmission's November 21, 1988 Orders.

On  February 23, 1989, the Commission issued an Oder addressing
Anderson's Novenber 4, 1988 Mdtion that her prohibited practice conplaint be
reopened because the Union allegedly breached the settlenent agreenent. The
Conmi ssi on decided to conduct hearing as to whether the Union had conplied with
the settlenment agreement. The Conmi ssion concluded that as to this Mtion, the
need for finality of admnistrative proceedings was not sufficient to deny
Anderson the opportunity to establish that the settlenent agreenent had been
br eached. The Commi ssion reasoned that hearing was appropriate because the
settl ement agreenent was the underlying prem se upon which the Exam ner's O der
was based, because the Conmi ssion was the exclusive source through which the
remedy requested (i.e., reopening the case) could be received, and because if
there was a failure to conply with the settlement agreement, such a failure
erodes the fundanmental integrity of the Conm ssion's processes.

Hearing on the issue of conpliance with the settlenent agreenent was
conduct ed before Conm ssion Examiner Peter G Davis on April 24, 1989. During
said hearing, a dispute arose as to whether Anderson could conpel the testinony
of the Union's attorney. On May 23, 1989, the Union filed a Mtion to Quash
t he subpoena by which Anderson sought to conpel the testinony of the Union's
attorney. The parties thereafter filed argument as to said Mtion.

On August 25, 1989, during the pendency of the Mtion to Quash, Anderson
again noved the Commission to reopen her prohibited practice conplaint, this
time based upon an allegation that her attorney had used cocaine during the
time he was representing her and citing a federal court decision allowng a
crimnal suspect to make a new plea because the suspect's attorney allegedly
used illegal drugs. Anderson then asked the circuit court for Brown County to
postpone oral argunment and decision as to her petition for review on the
Conm ssion's November 21, 1988 Orders so that the Conmission could respond to
her August 25, 1989 Modtion and conplete the hearing before Examiner Davis. On
Sept ember 14, 1989, Anderson filed an additional Mtion to Reopen the
prohi bited practice conplaint based upon allegedly inproper conduct by her
attorney and by the Union's attorney during the proceeding before Exaniner
Crow ey in Septenber, 1987. The court denied Anderson's Mtion to Postpone and
proceeded to conduct oral argunent on Septenber 22, 1989. On Cctober 13, 1989,
the circuit court affirmed the Commission's Orders of Novenmber 21, 1988. The
court declined to rule on the propriety of the Conm ssion's February 23, 1989
Order regarding breach of the settlenent agreenent. The court directed that
upon conpletion of Commission action as to that Conmission Oder, the
Commi ssion should file its record with the court.

On Cctober 16, 1989, the College filed a Mtion to Dismss with the
Conmi ssion alleging that the Conmission |acked subject matter jurisdiction to
take any further action as to Anderson's various Mtions. Witten argunent as
to said Mdtion was received until Novenber 13, 1989.

On January 4, 1990, Anderson filed a Mdttion to amend her conplaint and
asking the Commssion to take notice of a federal court decision. O
January 12, 1990, Anderson filed a Mdtion asking the Conmi ssion to take notice
of a Wsconsin court of appeal s deci sion.

Havi ng considered the record and the Mdtion to D snmiss, the Comm ssion
makes and i ssues the follow ng

ORDER 1/
1. That the Commission's Order dated February 23, 1989
(Dec. No. 24474-F) is set aside.
2. That all Anderson's pending Mdtions are deni ed.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 7th day of February,
1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

1/ Pursuant to the Oder of the Brown County circuit court, the
Conmi ssion will proceed to file the record with the court.
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By

A. Henry Henpe, Chairnan

Her man Tor osi an, Conmm ssi oner

WITiam K. Strycker, Commi ssioner
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MORAI NE PARK VOCATI ONAL, TECHNI CAL AND ADULT EDUCATI ON DI STRI CT

MEMORANDUM ACCOVPANYI NG ORDER

BACKGROUND

The lengthy history of this case was recited in the preface to our Order.
Suffice it to say we are now confronted with the Mtion to Dismss filed by
Mor ai ne Park Techni cal Col | ege.

The Coll ege contends that under Wacho Mg. Co. v. Industrial Conm ssion,
223 Ws. 312 (1936), the tine within which the Comm ssion may exercise its
power to set aside Examiner CowWey's Oder is limted by Sec. 111.07(6),
Stats., to a period of 20 days after the issuance of said Oder. Thus, the
Col | ege argues that the Commi ssion no |longer had subject matter jurisdiction
over Case 26, MP-1953 at the time Anderson filed her various Mtions and cannot
grant the relief Anderson seeks either pursuant to Dec. No. 24474-F or pursuant
to Anderson's various Modtions presently pending before the Comm ssion.

The Federation urges us to grant the Coll ege's Mtion.

Anderson opposes the Mdttion asserting that the Commission has
jurisdiction because of the newy discovered evidence regarding her |awer's
conduct. Anderson cites Sec. 893.93 (1)(b), Stats., 2/ and argues by anal ogy
that the 20 day Ilimtation wupon Commission jurisdiction contained in
Sec. 111.07(6), Stats., should begin to run only from her discovery of her
| awyer's fraudul ent conduct. Anderson contends that she filed her first Mtion
to Reopen within 20 days of her discovery of fraud.

DI SCUSSI ON

Anderson's prohibited practice conplaint was filed pursuant to the
provi si ons of t he Muni ci pal Enpl oyrent Rel ati ons Act (MERA) .
Section 111.70(4)(a) of MERA specifies that Sec. 111.07, Stats, governs the
procedure in all MERA prohibited practice cases. The College's Mtion focuses
on the provisions of Sec. 111.07(6), Stats., which state:

(6) The comm ssion shall have the power to renove or
transfer the proceedi ngs pending before a conm ssioner
or exam ner. It may also, on its own notion, set
aside, nodify or change any order, findings or award
(whether nmade by an individual comm ssioner, an
exam ner, or by the conm ssion as a body) at any tine
within 20 days from the date thereof if it shall
di scover any mstake therein, or upon the grounds of
new y di scovered evi dence.

In Wacho, when interpreting an identical statute applicable to the then
I ndustrial Comm ssion, the Wsconsin Suprenme Court held that the power to set
aside, nodify or change a decision could only be exercised within the 20-day
period follow ng the decision. In that case, the Court therefore affirmed a
circuit court ruling that the passage of nore than 20 days had deprived the
I ndustrial Conmission of jurisdiction to issue an order which had set aside a
deci sion and schedul ed additional hearing on the grounds of mistake and newy
di scovered evi dence.

2/ 893. 93M scel | aneous acti ons. (1) The following actions shall be
comenced within 6 years after the cause of action accrues or be barred:

(b) An action for relief on the ground of fraud. The cause of
action in such case is not deenmed to have accrued until the discovery, by
the aggrieved party, of the facts constituting the fraud.
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In Dec. No. 24474-F, issued before Wacho was brought to our attention, we
concluded that we possessed inherent equitable power to reopen conplaint

proceedi ngs under appropriate circunstances. Having reviewed Wacho and its
application in other cases 3/, we are now persuaded that our jurisdiction to
reopen conplaint proceedings is limted to the 20 day period set forth in

Sec. 111.07(6), Stats. Qur Suprene Court has held that this statute reflects a
| egislative judgrment that finality of administrative decisions is the paranount
val ue even where equitable consideration mght produce a change in a decision.

See \Wacho at 317. Section 893.93(1)(b), Stats., <cited by Anderson,
est abl i shes when the applicable statute of limtations will commence for civil

actions alleging fraud. This statute does not provide a persuasive basis for
concluding that, despite the holding in Wacho, Sec. 111.07(6), Stats., should
be interpreted as allowing the Commission, an adnministrative agency, to
reassert jurisdiction after 20 days have passed if fraudul ent conduct by an
attorney is alleged to exist. G ven our conclusion, we have granted the
College's Mtion to Disniss. As we have no present jurisdiction over this
case, Anderson's Mtions filed January 4 and January 12, 1990 have al so been
deni ed.

Dat ed at Madi son, Wsconsin this 7th day of February, 1990.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chairnman

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITlia Strycker, Comm ssioner

3/ See Ceneral A F. & L. Assur. Corp. v. Industrial GComm, 223
Ws. 635 (1937); Anberg v. Deaton, 223 Ws. 653 (1937); M I waukee
County v. Industrial Comm, 224 Ws. 302 (1937); State ex rel.
Walter v. Industrial Comm, 233 Ws. 48 (1939); and Wicker .
Industrial Comm, 248 Ws. 315 (1946).

Anberg v. Deaton is particularly persuasive as it arose in a
context of a claim in circuit court that a decision of the
I ndustrial Comm ssion had been obtained through fraudul ent conduct
which did not becone apparent until after the Commi ssion
proceedi ngs had been concl uded. The court noted that under the
doctrine of Wicho, the Commission had lost jurisdiction of the
matter. The court proceeded to discuss the equity jurisdiction of
a circuit court to enjoin enforcement of a fraudulently obtained
judgnent. W& express no opinion on whether the Amberg discussion
in this regard has any application to Anderson's rights in circuit
court.
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