
STATE OF WISCONSIN 

BEFORE THE WISCONSIN EMPLOYMENT RELATIONS COMMISSION 

MlLWAUKEE TEACHERS’ 
EDUCATION ASSOCIATION, 

Complainant, 
case 198 
No. 38947 MP-1989 
Decision No. 24729-A 

vs. 

MILWAUKEE BOARD OF 
SCHOOL DIRECTORS, 

Respondent. : 

_-__--_-__--_-------- 
Appearances: 

Perry, Firs?, Lemer, Quindel, & Kuhn, S.C., ty Mr. Richard Perry with 
Ms. 3udith E. Kuhn on the brief, 823 North &s -Milwaukee, 
WI 53202, appeairng on behalf of Milwaukee Teachers Education 
Association. 

Mr. Grant F. Lm City Attorney of the City of Milwaukee, by 
&. Stuart 5. Mukamal, Assistant City Attorney, 800 City Hall, 
200 me-llsSfreef,-Milwaukee, WI 53202-3551, appearing on behalf of 
Milwaukee Board of School Directors. 

EXAMINER’S FINDINGS OF FACTA 
CONCLUSION OF LAW AND ORDER 

On June 16, 1987, the abovenoted Complainant filed with the Commission a 
complain? of prohibited practices alleging that the abovenamed Respondent was 
committing prohibited practices within the meaning of Sets. 111.70(3)(a)l and 4, 
Stats., by imposing certain pre-conditicns on Complainant’s access to certain 
information from Respondent. The Commission appointed the undersigned Marshall L. 
Gratz. a member of its staff. to act as Examiner in the matter and to make and 
issue. Findings of Fat t, 
sec. 111.07(5), stats. 

Conclusion of Law and Order, as provided in 

Pursuant to notice, the Examiner conducted hearing in the matter on 
September 23, 1987 at City Hall in Milwaukee, at which the parties were given full 
opportunity to present their evidence and arguments. Briefing in the matter was 
completed on December 21, 1987. The Examiner has considered the evidence and 
arguments and, being fully advised in the premises, makes and issues the following 
Findings of Fact, Conclusion of Law and Order. 

FINDINGS OF FACT 

L’. The Complainant, Milwaukee Teachers Education Association (referred to 
herein as MTEA), is a labor organization with its offices at 5130 West Vliet 
Street, Milwaukee, Wisconsin 53208. At all material times, James Colter has been 
MTEA’s Executive Director, and Donald Deeder and Sam Carmen have been MTEA 
Assistant Executive Directors. 

2. ‘the Respondent, Milwaukee Board of School Directors (referred to herein 
as MBSD), is a municipal employer with its principal offices at 5225 West Vlie? 
Street, Milwaukee, Wisconsin 53201. MRSD operates the Milwaukee Public Schools. 
At all material times, Edward R. Neudauer has been Executive Director of the 
Department of Employee Relations within MBSD’s Division of Human Resources, David 
Kwiatkowski has been MBSD’s Manager of Labor Relations and Edward Bumette has 
been MBSD’s Employee Benefits and Records Administrator. 

3. MTEA has at all material times been the exclusive collective bargaining 
representative of four separate collective bargaining units of MBSD employes 
together totalling between 7,000 and 8,000 employes and consisting of the teachers 
unit, the substitute teachers unit, the aides unit and the accountant’s unit. 
MTEA and MBSD have been parties to a series of collective bargaining agreements 
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covering each of those units, including a teacher unit agreement with a term Of 
hly I, 1986 to lune 30, 1988. There has been no contention herein that any of 
those units is an inappropriate bargaining unit or that any of those agreements 
cartains any provision requiring MBSD to provide MTEA with the information at 
issue herein. 

4. On February 19, 1987, Neudauer wrote Deeder a letter. That letter (also 
referred to herein as MBSD’s information release policy), read in pertinent part 
as follows: 

It has been brought, to my attention that individuals in your 
bargaining unit are contacting you directly with questions 
concerning their salaries, benefits, and absence records. 
Inasmuch as the employee records center and the payroll 
department are the keepers of these records, it is 
inappropriate that these employees contact you for this 
information. In addition, your efforts to provide this 
information to employees have caused inconvenience and 
increased cost for our division in that you have been 
requesting that we provide you with copies of these records. 

To resolve this problem, the following procedure is to be 
followed immediately: 

Employees with questions concerning their salaries, 
benefits, or absence records are to contact us directly 
for an explanation. 

If an employee is dissatisfied with our response, he or 
she may contact the MTEA for assistance. 

The MTEA must then provide us with a statement signed by 
the employee indicating: 

I. The name of the Milwaukee Public Schools 
employee contacted. 

2. The reason for dissatisfaction with the 
response. 

3. The information in question may be released to 
the MTEA. 

Feel free to call me if you have questions. 

5. Following conversations between various MTEA and MBSD representatives 
regarding that letter, Carmen wrote Kwiatkoswski as follows, with copies to Deeder 
and Neudauer: 

This letter shall serve to summarize our meeting in the above 
captioned matter of Friday, March 13, 1987. Present in 
additim to you and I was Mr. Don Ernest. 

I reviewed the circumstances identified in Dr. Neudauer’s 
letter whereby he established that the Employee Benefits 
Section would no longer accept credit/salary inquiries from 
Mr. Deeder unless the individual teacher had checked with MPS 
first. 1 reminded yar that MTEA is the exclusive bargaining 
representative for all personnel in the teacher unit and 8s 
such had a duty to, represent all employees in the unit. I 
further stated that we considered Dr. Neudauer’s procedure to 
be an interference with the MTEA’r right to represent 
employees and strongly requested that the letter be withdrawn. 

You indicated that you wanted the MTEA position in writing and 
I indicated I would provide it. I tr”st this accurately 
reflects that conversation. 

-2. 

._ .,-- _-,.. ~. 
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Neudauer wrote to Carmen by letter dated lune 25, 1987, as follows: 

I have had an opportunity to come across your letter March 16, 
1987, with respect to my letter to Dm Deeder on salary 
inquiries. I believe the letter is extremely self serving and 
does not accurately reflect our conversation. 

We have, in the past, and will continue to provide the MTEA 
material necessary to enforce the individual contract. What 
Mr. Deeder was requesting goes far beyond the scope of nOrmal 
representation. It would be akin to saying the MTEA wants to 
answer a pension question, so any teacher who makes a request 
for pension counseling is entitled to all the records the 
pension office has and they must supply copies to the MTEA so 
they can make their recommendation. 

What we are simply saying is, if there is a payroll inquiry, 
the individual should call the Milwaukee Public Schools and 
attempt to determine the facts. If there is a dispute or if 
they have any further questions once they have determined the 
facts about salary placement, increments, or whatever, then 
they should be free to contact the MTEA. We will work as we 
have in the past in providing information. 

For Mr. Deeder to attempt to run a duplicate payroll operatim 
and to attempt to answer each teacher’s individual payroll 
question by requesting a copy of that teacher’s payroll record 
is something we have never negotiated. This would be a 
tremendous strain on our office in producing such information. 

All the self-serving letters aside, the MTEA in this case is 
asking to be very intrusive in the day-to-day operations of 
our department which would require additional staff and 
additimal expenditures or money. 

;e;zlieve if you reflect accurat,ely as to what you actually 
there IS no denial of legitimate requested informatian 

for ybu to accurately represent employees. 

Carmen’s letter above accurately described MTEA’s position as stated at a 
March 13, 1987 meeting which Neudauer did rat attend. The conversation between 
Neudauer and MTEA representatives referenced by Neudauer in the first paragraph of 
his June 25 letter above was a different conversation with MTEA representatives on 
the same subject. 

6. Since the issuance of Neudauer’s February 19, 1987 letter, above, MBSD’s 
Department of Labor Relations personnel have followed the policy set forth therein 
with respect to all MTEA representatives and all MTEA bargaining units, refusing 
to provide MTEA representatives with answers to l mploye questims concerning 
matters such as salaries, benefits and absence records unless the MTEA 
representative provides a signed employe statement meeting the requirements get 
forth in the letter quoted in Finding of Fact 4, above. 

7. The information to which MBSD had addressed and applied its information 
release policy, above, constitutes information about questions arising under a 
collective bargaining agreement. mat information is both relevant and reasonably 
necessary to MTEA’s functioning as exclusive representative of the bargaining unit 
Of the MBSD employe involved in the inquiry, including but not necessarily limited 
to MTEA’s functiaw of policing MBSD’s collective bargaining agreement compliance 
as 8 part of MTEA’s contract administration role. 

8. It has not been shown herein that MBSD’s motiviation in imposing the 
above information release policy was other than to relieve its office personnel of 
what it perceived to be the unnecessary and unproductive time spent in response to 
MTEA information rrquestr over and above what MBSD perceived would be spent if the 
employes submitted their requests to MBSD directly in the first instance and then 
pursued the inquiry through MTEA only if dissatisfied with MBSD’s response. 

-3- No. 24729-A 



9. It has not been shown herein that MTEA’s requests for the information 
described in Finding of Fact 6 were made in bad faith or that MTEA’s primary 
purpose for requesting said information was other than to provide answers to 
inquiries from employes in bargaining units it represents concerning whether the 
employe was receiving the proper wages, benefits or rights to which he/she was 
entitled under the applicable collective bargaining agreement. 

IO. There has been no showing herein that requiring MBSD to respond to 
MTEA’s requests for the information described in Finding of Fact 6, without the 
pre-conditions contained in MBSD’s informatim release policy, has been or would 
be unduly burdensome (XI MBSD. 

II. By conditioning its release to MTEA of the information described in 
Finding of Fact 6 as stated in its February 19, 1987 letter, MBSD has failed and 
refused, upon request, to supply MTEA with information relevant and reasanably 
necessary to MTEA’s functioning as exclusive collective bargaining represer- ‘ive 
of the bargaining units of the employes involved. 

12. By conditioning its release to MTEA of the information described in 
Finding of Fact 6 as stated in its February 19, 1987 letter, MBSD has engaged in 
conduct the reasonable tendency of which is to interfere with the right of MTEA- 
represented employes to bargain collectively with MBSD through MTEA and to 
interfere with the right of MTEA-represented employer to engage in lawful 
concerted activities for the purpose of collective bargaining or other mutual aid 
and protection. 

GNCLUSION OF LAW 

MBSD, by its issuance and application of the information release policy 
contained in its February 19, 1987 letter, has committed prohibited practices and, 
more particularly, has refused to bargain collectively with a representative of a 
majority of its employer in an appropriate bargaining unit within the meaning of 
SE. 111.70(3)(a)4 and has, derivatively, interfered with municipal employes in 
the exercise of their rights guaranteed in Sec. 111.70(2), Stats., in violation of 
Sec. l11.70(3)(a)l, stats. 

IT IS ORDERED that Respondent Milwaukee Board of School Directors, its 
officers and agents, shall immediately: 

11 Any party may file a petition for review with the Commission by following the 
procedures set forth in Sec. lll.O7(5), stats. 

Section 111.07(5), Stats. 

(5) The commission may authorize a commissioner or examiner to make 
findings and orders. Any party in interest who is dissatisfied with the 
findings or order of a commissioner or examiner may file a written petition 
with the commission as a body to review the findings or order. If no 
petitian is filed within M days from the date that a copy of the findings or 
order of the commissioner or examiner was mailed to the last known address of 
the parties in interest, such findings or order shall be considered the 
findings or order of the commission as a body unless set aside, reversed or 
modified by such commissioner or examiner within such time. If the findings 
or order are Let aside by the commissioner or examiner the status shall be 
the same as prior to the findings or order set aside. If the findings or 
order are reversed or modified by the commissioner or examiner the time for 
filing petition with the commission shell run from the time that notice of 
such reversal or modification is mailed to the Iat known address of the 
parties in interest. Within 45 days after the filing of such petitiar with 
the commission, the commission shall either affirm, reverse, set aside or 
modify such findings or order, in whole or in part, or direct the taking of 
additional testimony. Such action shall be based on a review of the evidence 
submitted. If the commission is satisfied that a party in interest has been 
prejudiced because of exceptional delay in the receipt of a copy of any 
findings or order it may extend the time another 20 days for filing a 
petition with the commission. 
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1. Cease and desist 

a. from applying the information release policy contained in its 
letter of February 19, 1987. 

b. from issuing and applying any other policy which in like or related 
manner imposes unlawful conditions on MTEA’s access, upon request, to salary, 
benefit and absence record information concerning members of MTEA-represented 
bargaining units. 

C. from refusing to bargain with MTEA in any like or related manner. 

d. from interfering with employe rights guaranteed by Sec. 111.70(2), 
Stats., in any like or related manner. 

2. Take the following affirmative action which the Examiner finds will 
effectuate the policies of the Municipal Employment Relations Act: 

a. Rescind the letter of February 19, 1987, and notify MTEA in writing 
and within 20 days of the date of this decision that said letter has been 
rescinded. 

b. Cause the notice set forth in Appendix A to be signed and posted 
for at least 30 calendar days in conspicuous places where MBSD notices to employes 
in each of the MTEA bargaining units are usually posted. 

C. Notify the Wisconsin Employment Relations Commission in writing 
within 20 days of the date of this decision what steps it has taken to comply with 
the above order. 

Dated at Madison, Wisconsin this 5th day of May, 1988. 

WISCONSIN EMPLOYMENT RELATIONS COMMISSION 
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APPENDIX A 

NOTICE TO ALL MILWAUKEE BOARD OF SCHOOL DIRECTORS EMPLOYES 
REPRESENTED BY MILWAUKEE TEACHERS EDUCATION ASSOCIATION (MTEA) 

Pursuant to an order Wisconsin Employment Relations Commission examiner, and 
in order to effectuate the policies of the Municipal Employment Relations Act, we 
hereby notify all MTEA-represented employcs that: 

WE HAVE RESCINDED our Letter dated February 19, 1987, wherein we had 
conditioned our release to MTEA of routine sal:::y, benefit and absence records 
information upan MTEA’s presentation of a signed employe request for release of 
the information to MTEA stating: that the employe had previously contacted MBSD 
direc fly for the information, that the employe is dissatisfied with the 
information provided in response, the name of the MBSD representative cmtacted 
for the information, and the reascm why the employe is dissatisfied with the MBSD 
representative% response to the employ& request. 

WE WILL NOT establish any other policy which in like or related manner 
imposes unlawful conditions on MTEA’s access, upon request, to salary, benefit and 
absence record information concerning members of MTEA-represented bargaining 
units. 

WE WlLL NOT refuse to bargain with MTEA in any like or related manner. 

WE WILL NOT interfere with employe rights guaranteed by Sec. 111.70(2), 
Stats., in any like or related manner. 

Dated this __ day of --_____~ 1988. 

BY 
Edward R. Neudy;;;---------- 
Executive Direc tar 
Department of Employee Relations 
Milwaukee Board of School Directors (MBSD) 
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MILWAUKEE PUBLIC SCHOOS 

. EMORANDUM ACCOMPANYING EXAMINER’S FINDINGS 
OF FACT, CONCLUSION OF LAW AND ORDER 

BACKGROUND 

In its complaint, MTEA alleges thaf MBSD is violating Sec. 111.70(3)(ajl and 
4, Stats., by conditioning its release to MTEA of certain wage, benefit and 
related information relevant and necessary for MTEA’s performance of its role as 
exclusive representative, co MBSD receipt of a written employe request for release 
of the information to MTEA stating: that the employe had previously contacted 
MBSD directly for the information, that the employe is dissatisfied with the 
information provided in response, the name of the MBSD representative contactted 
for the information, and the reas~l why the employe is dissatisfied with the MBSD 
representative’s response to the employe’s request. The complaint requests that 
MBSD’S conduct be declared unlawful both as a refusal to bargain and as 
interference with the right of bargaining unit employes to be represented by their 
majority representative with respect to concerns relating to wages, hours and 
conditions of employment. The complaint further requests cease and desist and 
such other and further relief es may be appropriate in the circumstances. 

In its answer, MBSD admits that it has imposed the abovenoted conditions upon 
its release of certain information to MTEA, but it denies that the information is 
either relevant or necessary to MTEA’s representational functions and asserts that 
the information is sought by MTEA only for its own institutional and public- 
relations purposes unrelated to representation of bargaining unit members. MBSD 
denies that its conduct has interfered with MTEA’s ability to perform its function 
as exclusive representative and asserts that the conditions imposed are necessary 
for the effective and efficient functioning of MBSD’s Division of Human Resources. 
MBSD requests that the complaint be dismissed in its entirety and for such other 
and further relief as may be appropriate in the circumstances. 

POSITION OF COMPLAINANT 

MTEA argues that as the exclusive collective bargaining representative of the 
employes involved, it is entitled to the wage, benefit and related information at 
issue in order to represent the employes effectively. It argues that there is no 
requirement that the information be requested in the context of processing a 
formal grievance, but rather that the information can be requested by a majority 
representative in order to evaluate grievances and weed out those that are without 
merit, to engage in Its own surveillance and policing of the contract, or to 
fashion proposals for its next negotiations with the employer. 
Janesville, Dec. No. 22943-A (3/86) afPd by operation of law, 

cm+c* 
-B 

and NLRB v. Acme Industrial, 385 U.S. 432, 64 LRRM 2069, 2070 (1967). MTEA 
asserts that ‘Information relative to wages and fringe benefits is presumptively 
relevant to carrying out the bargaining agent’s duties, there being ra need to 
make a case by case determination of the relevancy of such requests.” Citin 
Milwaukee Board of School Directors, Dec. No. 15825-B (6/79), a 
operation of law, -C (WERC, 7/79). 

m--f; 
The MTEA, acting cm behalf of all unit 

employes has a right and obligation under Sec. 111.70(4)(6)1, Stats., to monitor 
MBSD’s direct dealings with employes on salary and benefit matters to ensure that 
they are not inconsistent with the collective bargaining agreement and do not 
prejudice the rights of other employer. MTEA argues that MBSD has placed 
conditions cm that right which interfere with MTEA’s ability to police Its 
contract and screen grievances effectively and which therefore constitute a 
refusal to bargain in violation of Sec. 111.70(3)(a)4, Stats. 

MTEA further argues that requiring a ;tOed employe statement L-fore 
releasing salary and benefit information lnte:jxts an unlawful barrier :o the 
exculsive representative’s access Jo information necessary and relevant to its 
represc-~ tational function. 
JaRRars-~ilCS-StOVall, 639 F.2 

m, ,““Y, of Janes 

454 U.S. 826, 108 LRRM 2558 (1981; and NLRB v. Item Co., 

w&a.;e;;RBen~. 

220 F.2d 956, 35 
LRRM 2709 (CA 5, 1955), cert. den., 350.S. 836, 36 LRRM 2716 (1955). 
Here, MTEA contends that MBSD has conditioned release of the information to MTEA 
not only cm a signed employe request but also on an initial employe contact 
directly with MBSD perrannel and an employe complaint about his/her treatment by 
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MBSD staff. MTEA notes that there is no contention that the salary and benefit 
information is confidential, and that there is no evidence to support MBSD’s 
contention either that there has been an increase in MTEA’s information requests 
or that such requests are unduly burdensome to MBSD. 

MTEA asserts that MBSD has interposed the instant conditions because it does 
not like it when employer call their union with wage and benefit inquiries rather 
than callinn MBSD directlv. While MBSD mw not like it. emploves have a riRht to 
deal with-their employer on wages and. benefits ihrO;gh their exchsive 
representative. w, City of Janesville, 
MTEA to tell emplows that MTEA is unable to he p them and that the employe must Fe 

MBSD’s conditions force 

seek out the d&red information themselves. it is often difficult foi et%ployes 
to do so because bargaining unit employes are working during most of MBSD’s 
regular office hours. In addition, the employe must remember the name of the MBSD 
representative(s) spchen with, and must complain about someone at the MBSD office 
merely to get a L iary or benefit verification from their union. MTEA asserts 
that this interferes with the employes’ ri ht to union representation and thereby 
constitutes a violation of Sec. lll.70(3) a)l, Stats. 7 CC.;a,h&r-kee r 
of School Directors, Dec. No. 20139-B (6/83), modified y 
modified -3 .D (WERC, 6/85). 

MTEA therefore reiterates its requests for relief specified in its complaint. 

POSITION OF RESPONDENT 

MBSD argues that its conduct did not constitute a violation of MERA in any 
respect. 

MBSD acknowledger that in appropriate circumstances a municipal employer has 
an obligation to provide information upon request to the exclusive representative 
of its employer. It argues, however, that an exclusive representative’s right of 
access to information is not unlimited: that both the oblieation and the tvpe of 
disclosure that will satisfy it turn ;pon the circumsta&es of the pa&cular 
case, citing, Detroit Edison Co. v. NLRB, 440 U.S. MI, 314, IO0 LRRM 2728, 
(1979): that thet be relevant and necessarv to the 
exclusive representative’s function-as collective bargaining representatibe, I.e., 
to collective bargaining or contract administration; that the production of the 
information must not be unduly burdensome to the employer; and that the employer 
ma?’ Charw the labor oraanizatim for the reasonable cost of eeneratina and 
su&lvinn ihe informatiar &cht. Cirinr. Outavamie Count 
(4/80), aff’d by operation of law, -C ‘(m 
conditioned release of “I considerable data” requested by exclusive representative 
on the latter’s agreement to pay employer’s reasonable costs of production 
thereof) and Milwaukee Board of School Directors, Dec. NO. 16635-A 
(S/.Q)(Cerleman~~ rowne v. MBSD, Is.Zd 316, 332 (1978) (fair share cases 
recognizing dichotomy between permissible expenditures for collective bargaining 
and contract administration and nonpermissible expenditures by an exclusive 
representative). 

MBSD emphasizes that the routine informational requests covered by its 
disputed information release policy (i.e., routine informational inquiries by one 
of MTEA’s members) are not within the purview of ;xformation relevant and 
necessary to the processes of collective bargaining and contract administration 
that make up the exclusive representative’s representational function. 
Milwaukee Board of School Directors, Dec. No. 19477-A, (lO/SZ), aF 

JP operation of law, -0 (WERC, IOISZ) Pinformational questions or responses 0 not 
constitute bargaining.” Dec. No. 19477-A et 9); and Madison Metropolitan School 
District, Dec. No. 15629-A (5/78), affd by operation of law, -8 (WERC, 5/7X). 
MBSD argues that because 

“representation” extends only to situations involving 
“collective bargaining and contract administration,” it 
necessarily follows that there must either be a “dispute” or 
some other problem or matter of controversy between the 
parties to a collective bargaining agreement and requiring 
some form of negotiation or administration of such do 
agreement for a “representational” situation to arise. Such a 
situation may arise in the context of conventional COlleCtiVe 
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bargaining. It may also arise in the context Of a grievance, 
complaint, ,OY some other form of dissatisfaction either by tk; 
labor organuatim as an entity or by one of its members. 
informational inquiry does not fall within any of those 
categories since it does not portend a “dispute,” a matter of 
“dissatisfaction” or “problem” to which “representation” can 
attach. At best, it may be described as a “pre- 
representational” stage that may or may wt ripen into a 
“representational” context. There is absolutely no reason es 
to why routine informational inquiry of this type may not 
lawfully be (or should not be) handled by the MBSD’s ow” 
employer, who, afterall, are the “keepers of the records” at 
issue and thus most likely to be familiar with them . . . 
Similarly, there is no need for an individual employee to seek 
“representation” in such a context . . . 

MBSD brief at 19-20. MBSD argues that it is more appropriate for an l mploye who 
has a routine informational inquiry to first contact those in the best position to 
provide an efficient and expeditious response. If any dissatisfaction or 
“dispute” arises, MTEA may freely obtain the information upon a simple 
presentation of the name of the MBSD employe contacted and the reasons for 
dissatisfaction. These prerequisites will assist the MBSD in providing better 
service to its em~loyes; they are by no r..eans burdensome; and they do not preclude 
the MTEA in any way from obtaining information necessary for any legitimate 
“representational” function. w, City of Menomonee Falls, Dec. 
No. 15650-C (2/79), aff’d by operation of law, -D (WERC, 3/79,. 

MBSD asserts that MTEA’s challenge of the information release policy is 
another of MTEA’s efforts to advance its institutional interests by holding itself 
out as an alternative information center to MBSD, even though all of the 
information would originate from the MBSD. While MTEA is free to advance such 
interests, MERA does not compel MBSD to assist the MTEA in that effort. 

MBSD asserts that the disputed information release policy is necessary to 
avoid impositim of undue and unnecessary burdens upon MBSD’s office employes. 
MBSD asserts that the evidence shows that MTEA requests for routine information 
tend to be more complicated and extensive and to involve considerably more effort 
to respond to that do direct contacts from the employe seeking the same 
information or answer. MTEA’s people tend to request documents more often than 
individual employes do and their inquiries are frequently less situation-specific 
than when the employe asks the question directly. Providing such copies can be 
time consuming, especially when they involve records outside of the Department of 
Employee Relations. While the record evidence has not precisely quantified the 
extent of the problem, the evidence does reveal that there were complaints from 
employer of the Department of Employee and that there had been an increase in the 
volume of time-consuming inquiries from MTEA. Since the MBSD has been providing 
professional and courteous responses to direct cmploye inquiries! there is no 
reason why MTEA should have to have a role in the routine processing of employe 
information requerts. The fact that MTEA has been permitted to do so in the past 
is of no consequence, since this is a matter of MBSD’s internal office 
sdministratim policy which management is free to change in its discretion. 
Notably, there is no agreement provision requiring provision of such information 
to MTEA, whereas there are many other types of information which the parties’ 
agreement does require MBSD to provide either upon request or on a periodic basis. 
Whether there were other means of solving the problem of increasingly burdensome 
information requests from MTEA is not relevant. The District chose a lawful means 
of addressing that problem, and there is no basis in law to interfere with that 
decision. 

For those rearms, MBSD requests that the complaint be dismissed iif its 
entirety. 

DISCUSSION 

It has fang been held that the statutory duty to bargain in good faith 
requires a Wisconsin public or private sector employer in appropriate 
circumstances to supply certain information upon request to the exclusive 
representative. EA, Milwaukee Board of School Directors, Dec. No. 15825-B, 
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supra, and cases cited therein at Notes 9-10. “(Fjailure to provide the 
information is as much a breach of the duty to bargain as if the Employer failed 
to meet and confer with the Union in good faith. Once a good faith demand has 
been made, it is incumbent upon the Employer to make the information available 

and failure to do so will be equated with a refusal. 
.kt%%~ g. at 17-u. 

(citatims 
“The information to which that duty generally applies 

is that which is relevant and reasonably necessary to the exClusiVe 
representative’s negotiations with the employer for a collective bargaining 
agreement as well as that relevant to the representative’s policing of the 
administration of an existing agreement. g. at 17. me information requested 
need not relate to a pending dispute with the employer. EQ., 3.1. Case Co. Y. 
NLRB, 253 F.Zd 149, 41 LRRM 2679 (CA7, 1958X”The courts have recognized that 
&-information the Unions are entitled to have from management ‘should not 
necessarily be limited to that which would be pertinent to a particular existing 
controversy.“’ rd., 41 LRRM at 2683); NLRB V. Whitin Machine Works, 217 F.Zd 
593, 35 LRRM 2215 (CA4, l954)( er curiam . 
412 F.Zd 77, II LRRM 2254 (CA2, 

p 1969), ,,);,~+u,d,e~t;;1 pfa;;ge co.r’RK-y& 

(1969); Boston Herald-Traveler Corp. V. NLRB, 223 F.Zd 58, 62, 63: 36 LRRM 2220 
(CAI, 1955); and NLRB V. Item, rupra. fie exclusive representative’s right to 
such information is not absolute and is to be determined on a care-by-case basis, 
as is the type of disclosure that will satisfy that right. 
Ediron, 

a, Detroit 
SuJra, 100 LRRM at 2733; see also, Outagamie Count , w. 

Where the Information is relative to wages and fringe bene Lts, it is 
presumptively relevant and necessary to carrying out the bargaining agent’s 
duties, such that no proofs of relevance or necessity are needed and the burden is 
m the employer to justify its nondisclosure. 
Directors, Dec. 

&, Milwaukee Board of School 
No. 1X25-8, supra, and cases cited therein at Note 10. In 

cases involving other types of information, the burden is on the exclusive 
representative in the first instance to demonstrate the relevancy and necessity of 
said information to its duty to represent unit employer. 1-d. at 17. 

In the instant care, the Examiner is satisfied that the information sought by 
the MTEA falls within the presumptively relevant and necessary category. The 
disputed February 19 letter describes the informatim to which it applies as 
bargaining unit employer’ “questions concerning their salaries, benefits, and 
absence records.” Illustrative examples referred to in the record include employe 
questions about whether they are being paid at the proper salary rate (tr.Zl), 
whether the employe was paid a particular amount for a job performed (tr.26), 
whether the employe qualified for an additional day of accumulated sick leave 
credited to those who meet certain attendance standards (tr.31), whether MBSD 
properly coded certain time off as compensable injury time rather than persmal 
absence time (tr.39), whether the employe is eligible for certain HMO or other 
health insurance benefits or for life insurance benefits (tr. 41), whether the 
employe has been properly credited toward salary for educational attainments 
(tr.56), whether and when the employe will be receiving a paycheck containing 

certain benefits (tr.661, whether the employe is in a vacancy status or some other 
employment status (tr.66), and whether MBSD’s adjustment to the employe’s pay to 
recoup an overpayment was proper (tr.36). The basic thrust of these kinds of 
questions is whether MBSD is properly granting the employe the salary, benefits 
and rights provided for in the applicable collective bargaining agreement. mat, 
in turn, brings the information within the category of contract administration and 
MTEA’s policing of MBSWs crmpliance with those agreements. As noted above, it 
has lang been held that it is not necessary that the information requested relate 
to a particular grievance, dispute, complaint or a previously expressed employe 
dissatisfaction. For those rearcons, the information at issue herein--which is 
basically about bargaining unit employes’ wages, fringe benefits and contract 
rights--has been found to be presumptively relevant and reasmably necessary to 
MTEA’r functioning as exclusive representative. 

Even if the presumption were not deemed applicable, the evidence of record 
affirmatively establishes that the information is relevant and reasonably 
necessary to MTEA’s functioning as exclusive representative of the units of MBSD 
employer involved. It is undisputed that MBSD alone possesses the records 
necessary to answer the questions at issue, and that it is necessary that MBSD be 
cmtacted if such answers are to be obtained. MBSD contends, however, that such 
matters are not relevant to MTEA’s representational role because until the employe 
has initially contacted MBSD, there can be no dispute or dissatisfaction with 
MBSD’s answers. As noted above, the information need not relate to a particular 
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pending dispute with the employer to be relevant and rearmably necessary to 
policing the collective bargainin agreement. 
records and does the calculations involved, 

Moreover, because MBSD keeps the 
it is understandable that some 

employes will sometimes prefer to have verification of MBSD’s agreement compliance 
done from a knowledgable source independent of MBSD and its persennel. MTEA’s 
Deeder testified that although MBSD’s the employe benefits staff does its best to 
provide honest and sincere responses to employe inquiries (tr.37, 51, 39&O), some 
employer want their union’s independent determination of whether they are being 
accorded their full rights under the contract in the area in which the question 
has arisen (tr.30, 52, 60). It stands to reason that in order to provide such an 
independent verificatim, MTEA will sometimes find it reasonably necessary to ask 
for background documents in addition to (or even instead of) MBSD’s telephonic or 
over-the-counter answer to the employe’s specific question. It also seems 
rwscnable to conclude, as Deeder further testified, that some employes prefer to 
avoid direct contacts with MBSD’s representatives and find working through their 
MTEA representative more comfortable and in some instances more convenient given 
the substantial overlap of their work hours with those of the Central Office staff 
(tr .52). It is also reasonable to conclude that, as Deeder further testified, 
some employes will be discouraged from asking questions through MTEA if to do 50 
they are required to first contact MBSD directly and thereafter to identify and 
eSSentially criticize one of the office staff in order to obtain an independent 
MTEA verification of whether they are being compensated or treated in accordance 
with the parties’ argeement (tr.56). In the Ecaminer’s opinion, the right to have 
the eXClUSiVe representative ask such questions on their behalf is an integral 
Part of municipal emplayes’ Sec. 111.70(Z), Stats., rights “to bargain 
collectively through representatives of their om choosinn” and “to engage in 
lawful, concerted-actiiities for the purpose of collectiv; bargaining 0; lother 
mutual aid or protection .(* 

The Milwaukee Board of School Directors Dec. No. 19477-A, supra, and 
Madison SC-,, ~upra, cases cited by MBSD do not support its argument that 
routine informatlonal questions or responses are outside of the scope of the 
exclusive representative’s statutory function. Both of those cases involved 
alleged individual bargaining by employer agents. In Milwaukee Board it was 
held that the municipal employer did not engage in unlawful individual bargaining 
about mandatory subjects when its agent had background discussions with employes 
and thereafter issued a general report concerning the subjects discussed. In 
Madison Schools it was held that the municipal employer did not engage in 
unlawful Individual bargaining about job sharing just because its agents had on 
occasion answered questions from participants in job sharing arrangements 
regarding fringe benefits and seniority rights. Neither the holdings in those 
cases nor the examiner’s statement in Milwaukee Board that “informational 
questions or responses do not constitute bargaining” has any bearing on whether 
the exclusive representative has the riaht--without ,the sort of me-conditions 
imposed herein-- to obtain information w<th which to answer its bargaining unit 
members’ questions concerning the employer’s compliance with the collective 
bargaining agreement. Those cases confirm that MBSD is not committing unlawful 
individual bargaining by providing information of the sort at issue herein to 
employes upon direct employe inquiries. It does not follow, however, that the 
information involved herein is therefore outside the scope of the representational 
function of the exclusive representative. MBSD has cited no precedent for its 
implied assertion that the universe of information which may lawfully be provided 
to individual employes upon indivi&al inquiry is mutually exclusive from that 
which must be provided upon request to the exclusive representative, and the 
Examiner finds that assertion unpersuasive. Similarly, MBSD’s unconditional 
disclosure of the information in question to MTEA would not border upon or 
constitute unlawful assistance to a labor organization within the meaning of 
Sec. 111.70(3)(a)2, Stats. 

For the foregoing reas~)s, then, the Examiner has concluded that the 
information at issue herein is reasonably necessary and relevant to the 
representatiaral function of MTEA. The burden therefore rests on the District to 
show that its information release policy is nonetheless justified in all of the 
circumstances. 

MBSD seeks to justify its policy on the grounds that it has not flatly denied 
MTE4’s right to the information in question; that the MTEA’s information requests 
are not a good faith representational effort but rather are an effort to promote 
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WEA’s member relatiars and image as a central source of answers to all emplOY* 
questions; and that MTEA’r requests impose needless and unreasonably burdensome 
incremental time, effort and expense costs on the District which are avoided under 
the information release policy without depriving the employe either of the 
information sought or of an opportunity to obtain MTEA verification if the employe 
is in any way dissatisfied with the MBSD staff’s response. 

It is true that the disputed policy does not flatly refuse to provide the 
information to MTEA. Rather, release is conditioned QI MTEA’s providing a written 
request for release to MTEA signed by the employe, specifying the name of the 
MBSD staff member initially contacted by the employe for the information and the 
reasaI why the employe is dissatisfied with the MBSD staff member’s response to 
that request. As noted above, those MBSD-imposed pre-conditions present 
significant obstacles to some employes who would prefer to make ccmtract 
compliance in!ormation inquiries through their unit, in the first instance. In 
the Examiner’s opinion, MBSD’s the requirement of a prior direct employe request 
for the information from the emolover inherentlv undermines MTEA’s abilitv to 
police the agreement. &, Prudential Insurance Co. V. NLRB, supra, and 
NLRB V. JaRRers-Qliles-Stovall MBSD’s pre-conditions also appear at 
least somewhat akin to a municioa?%lover’s insistence (unlawful under MERA) 
that the right of the exclusive repre&nt;tive to pursue contract grievances be 
contractually conditioned on Its first obtaining the signature of an aggrieved 
employe . See, s, Waupun Schools Dec. No. 22409 (WERC, 3/85)(municipal 
employer’s bargaining proposal held to be a permissive subject of bargaining where 
it would condition exclusive representative’s access to the contractual grievance 
procedure upon its obtaining an affected employe’s signature on the grievance, 
because proposal would undermine employes’ enjoyment of statutorily protected 
right to bargain collectively through chosen exclusive representative.) 

MBSD argues that pre-conditions on disclosure of relevant and necessary 
information to the exclusive representative more stringent than those at issue 
herein were permitted in City of Menomonee Falls, w. The Examiner 
disagrees. The examiner in Menamonee Falls held that there was no violation of 
sec. 111.70(3)(a)l, stats., where the police chief had ordered that his permission 
be obtained before records relating to a particular police and fire commission 
proceeding were released to anyone. The examiner specifically noted that no one 
had ever asked the chief for his permission and that there was no evidence 
suggesting that the exclusive representative would have been denied the 
information had it merely request it from the chief, who was both the official 
custodian of those records and who was shown to have been reasonably available to 
the representative for purposes of such a contact. Id.. Dec. No. 15650-C at 14. 
By contrast! MBSD has imposed significantly more restrictive conditions than 
merely requiring MTEA to ask a specified MBSD agent for the information in 
question. 

MBSD has correctly noted that the Federal Court of Appeals in Detroit 
Edison, supra, found it lawful for the employer to have carditioned reiex 
m&al employes’ scores on certain promotional examinatians on the union 
providing an individual release signed by the employe involved. However, the 
Court in that case emphasized that it was basing its decision on the NLRB’s 
failure to adequately .xcommodate Detroit Edison’s concerns that test secrecy is 
critical to the continuing validity of its costly statistically-validated 
psychological aptitude testing program and that confidentiality of scores is 
undeniably important to the examinees. Upon consideration of the “abundantly 
demonstrated” strength of the company’s need for test security, the Court found 
the arguable relevance of the informat,ion was outweighed by the justifications 
presented by the Company. In the instant case, however, no confidentiality 
interests have been asserted by ~MBSD, and there is nothing akin to the strong 
policy considerations favoring protection of the validity of statistically- 
validated employer testing in Detroit Edison. &, 2. at Note 16. 

The Examiner finds MBSD’s claim that MTEA’s requests for information are not 
being made in good faith pursuit of representational interests to be cartrary to 
the weight of the evidence. There is no evidence that MTEA has discouraged 
emplOyes from taking the questions at issue directly to MBSD. On the contrary, 
MBSD witness Bumette testified that on some occasims prior to the February 19, 
1987 letter, MTEA representatives had referred at least some employe inquiries for 
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direct responses form MBSD (tr .69). In additicm, Deeder asserted thst MTEA does 
not discourage employes from directly contacting MBSD for that purpose (tr.31, 
50), and the record shows that MBSD receives many more direct employe information 
requests than it receives through the MTEA (tr.69, 75, 80-81). 

The evidence also does not support the contentim that MTEA is intent upon 
making itself a duplicate payroll operation. The fact alme that MBSD’s salary 
history information for periods prior to March, 1984 remains on manually-accessed 
cardex system (+r.64-651, supports Deeder’s testimony (tr.116) that MTEA could not 
make itself a duplicate payroll operation as regards information now available 
only from MBSD, even if it wanted to become same. It is also undisputed that 
Deeder has suggested on several occasions that MBSD broaden the range of 
information provided to employer by MBSD cn the check stub (+r.49), suggesting 
that MTEA is interested in reducing the need for employer to ask questions of MTEA 
as well as of MBSD. While there is also evidence that Deeder and MTEA have, at 
various times in the past, suggested--without success--that MTEA be permitted to 
have an on-line read-mly terminal connected to MBSD’s mainframe or that MBSD send 
certain batch data to MTEA through a telephone modem hook up lo MTEA’s computer; 
as noted above, neither computer arrangement would have given MTEA a duplicate 
payroll operation. More importantly, because both of those proposals would likely 
reduce the time spent by both MBSD and Ml?% in exchanging information and 
an~we ring employe questions, MTEA’s purpose for making those proposals appears to 
be to promote mutual efficiency of operations as much or more than it is to 
improve MTEA’s image with its members. 

I” sum, the record evidence as a whole does not support MBSD’s claim that 
MTEA’s requests for salary, benefits and related information at issue herein have 
been for an ulterior purpose besides performing the representatimal function of 
verifying whether the inquiring employes have been accorded their rights under the 
agreement. The fact that MTEA’s performance of that function may enhance its 
image in the eyes of unit employes does not remove that function from the scope of 
its role as exclusive representative any more than employe satisfaction with MTEA 
cOntract negotiation results would remove negotiations from the scope of MTEA’s 
role as exclusive representative. cf. Prudential Insurance Co. v. NLRB, 
supra, (“Prudential’s complain+ that the Union may use this information to 
solicit new members within the unit is simply of no moment.” 71 LRRM at 2260). 

MBSD has also noted that its agreements with MTEA provide for numerous types 
of information to be supplied to MTEA but that answers to employe questions of the 
sort at issue herein are not among those and have never been the subject of B 
bargaining proposal dealt with between the parties. Those facts da not detract 
from MTEA’s good faith in requesting such information since MTEA relies herein on 
a basic statutory right of MTEA to information as exclusive representative which 
right does not depend m the existence of an agreement and which right clearly 
cannot be said to have been waived in the instant circumstances. 

There remains MBSlYs contentim that answering MTEA’s requests for the 
information at issue has become unduly burdensome m MBSD. In general, the amount 
of MBSD staff time and resources used in answering an employe information 
question--whether posed to MBSD directly by the employe or through MTEA--can vary 
from a few minutes to several hours depending on the complexity of the question, 
and the number of departments that have to be contacted can vary from o+w to 
several. The crucial issue here is to what extent MTE4’s initial involvement adds 
to MBSD’s burden, and whether that incremental effort is unduly burdensome. 

In that regard, MBSD witnesses Kwiatkowski and Bumette basically testified 
that they had noticed an increase amounfs of MBSD staff time being devoted to 
generating documents and conducting research in response to MTW inquiries on 
behalf oi employes in the months preceding issuance of the February 19, 1987 
letter and that their subordinates had complained that such inquiries from Deeder 
and other MTEA representatives were unnecessarily taking an inordinate anwunt of 
their time relative to the time that would be taken if the employes ccmtacted MBSD 
directly. The MBSD witnesses further testified that when employe information 
requests came to MBSD through MTEA representatives rather than directly from the 
employe: MBSD was more frequently called upon to do more research and provide 
more documents, either to support MBSD’r answers or to permit MTEA to determine 
the answers for itself, sometimes without MTEA’s ever asking MBSD the particular 
question posed by the employe; the MTEA representative sometimes calls back with 
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follow up questioas about MBSD-supplied documents or from the employe, which MBSD 
personnel could have immediately answered for the empfoye had they been in direct 
communication; MBSD’s time and effort in responding is unnecessarilY increased 
because some MTEA representatives lack the knowledge or experience with the 
payroll or benefits issues involved that the MBSD personnel have, requiring 
unnecessarily lengthy explanations. MBSD witness testimony also asserted that 
there had been an increase in the amount of time MBSD has spent in responding to 
MTEA employe information requests since Deeder returned to work (apparently circa 
mid-December, 1986) following recuperation from a heart attacks that since 
Deeder’s return to work, he has no lcnger been performing certain of the 
negotiations-related duties he had performed prior to the heart attack and has 
instead appeared to be devoting more of his time than ever before (and perhaps 
virtually all of his time) to information request processing, with burdensome 
consequences for the MBSD staff; and that Deeder’s kngstanding interest in 
computers, coupled with MBSD’s recent computerization of sane of its salary 
records have apparently contributed to his increased inrereit and activity in this 
area, as well. 

The MBSD witnesses had no statistical records or other quantitative data to 
support their testimony in any of the above regards, stating that their people did 
not have time to develop such information in addition to their ovm duties. When 
pressed, Bumette estimated variously that he received two to three (tr.75) or 
five to six (tr.81) calls per day from MTEA staff members, but he could not 
estimate the total number he and his subordinates received from MTEA combined 
(V.83). In comparison, he stated that he personnally handled approximately 2 
calls per hour from employes directly (tr.69). 

On the other hand, Burnette admitted: that he can research a fairly complex 
salary history audit in about 10 minutes (tr.66); that he could recall only one 
instance in the IX years ,Deeder had been handling salary inquiries where an 
inquiry by Deeder had required one or more follow-up calls (tr.79-80); that MTEA’s 
five or six representatives are generally skilled and conversant in the 
contractual requirements and know the right questiars to ask (tr.73,80); and that, 
m occasion, the MTEA representative’s involvement usefully serves as a buffer 
between the MBSD staff and the employes, by answering some questions that do not 
require information in MBSD’s records, and by dealing with sometimes angry 
employes with a sympathetic explanation of the reasons why things arc as they are 
(tr.74,80). Toe record also establishes that within MTEA. emplove information 
requests tend to be routed to the MTEA staff member specializing in the salary or 
benefit area involved (tr.27). 

The record establishes that because portions of MBSD’s salary information is 
now computerized, some information gathering can be done electronically, though 
because there in no room for a printer in Bumette’s area, it is necessary for him 
to contact a separate department to arrange for the printout to be made when one 
is requested (tr.70). Deeder testified without contradiction that he requested 
only three printouts in the month and a half or two months between his return to 
work following his illness and MBSD’s implementation of the February 19, 1987 
letter (tr.27,llO). Bumette estimated Deeder’s requests for such documentation 
at a few per month (tr .74). Deeder estimated that it takes MBSD approximately 10 
minutes to produce a salary printout (tr.54). It is not clear how many printouts 
or document requests are received from other MTEA representatives. 

On rebuttal, Deeder denied that he was spending any more of his time on 
employe information request processing he had before his heart attack (tr.117). 
He asserted that he has been interested in computers for years and that his 
written request on July 29, 1985, for an MTEA-MBSD computer link occurred at the 
time MTEA obtained a computer and predated his heart attack by six months 
(tr.116). 

As noted, MBSD produced no financial or other figures showing the comparative 
burden of processing questions before and after policy implemented. 

Upcm consideration of the foregoing and the record as a whole, the Examiner 
is satisfied that MBSD has failed to establish that MTEA’s requests for employc 
information are unduly burdensome to MBSD. It seems fair to conclude that, on 
balance, MTEA’s involvement in an information request tends to increase the amount 
of information and documentation that MBSD ultimately provides in responding to 
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it. The evidence does not establish that the incremental effort thereby required 
of MBSD has been inordinate or that the burden of responding to MTEAs requests on 
such matters withouf the February 19, 1987 letter’s pre-conditions has been or 
would be unduly burdensome. 

Because MTEA is being called upon by the employes involved ,+o verify the 
propiety of MBSD’s calculations, reporting or other statements of actions, it is 
not surprising that MTEA will reasonably need enough information and in some 
instances enough documetits upon which to make its ovm independent judgment in the 
matter without merely taking MBSD’s word for it that the calculation or statement 
or action is correct. Also, because MTEA representatives are generally more 
knowledgable and aggressive in pursuing the answers the employes are seeking, it 
is again not surprising that responding to their inquiries takes somewhat more 
time and effort than it might typically take in responding to the employe 
directly. 

As noted above, the Examiner is persuaded that MERA provides the employer the 
right to obtain this kind of infarmatian from their employer through their 
exclusive representative. Tne exclusive representative has a responsibility and a 
right to .police the employer’s compliance with the terms of the parties’ 
agreements, not cnly when employer raise specific questions in that regard, but 
even in the absence of any employe inquiry. Again, the fact that the exclusive 
representative may simultaneously derive “institutional” advantages from obtaining 
and providing answers to emplaye questions and concerns about their rights under 
the agreement does not in any way limit the union’s rights to access the 
informaria, involved from the employer. cf. Prudential Insurance v. NLRB, 
supra. 

MBSD’s objectives of providing employes with answers to their questions 
efficiently and cost-effectively are legitimate objectives. Indeed, the Examiner 
cannot conclude herein that MBSD issued its information release policy for any 
other purpose than to further those objectives. Nevertheless, for reascos noted 
above, the Examiner has found that MBSD’s policy deprives employes of the free 
choice between contacting the employer for the information directly or conducting 
such an inquiry through the exclusive collective bargaining representative. By 
unjustifiably imposing pre-conditions on its willingness to disclose information 
to MTEA that is relevant and reasonably necessary fo MTEA’s representational 
function, MBSD has committed a refusal to bargain in violation of 
Sec. 111.70(3)(a14, stats. and, derivatively, an interference with the 
sec. 111.70(2), stats., rights of its employes in violation of Sec. ll1.70(3)(a)l, 
stats. 

Accordingly, the Examiner has fashioned an order requiring MBSD to cease and 
desist from such prohibited practices in the future, to rescind the February 19, 
1987 letter, to post notices to employes, and to report to the Commission 
regarding its compliance with said order. 

Dated at Madison, Wisconsin this 5th day of May, 1988. 

WISCONSIN EMPLOYMENT RELATIONS COMMISSION 

BY 

ac 
A0745A.03 
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