STATYE OF WISCONSIN ¢ CIRCUTT COURT : HILWAUKEE COUNTY
BRALNCH 29

ARCHDIOCESE OF MILWAUKEE RECEI VEp

a%d ST. ALBERT SCHOOL,

EP o
Petitioners, Wi J ,988
vs. Case No. 007-84&Ns coMAgsygENr
ION
WISCONSIN EMPLOYMENT RELATIONS
COMMISSTION,
Respondent. Decision No, 2U4781-B

MEMORANDUIY DECISION & ORDER

S

The plaintiffs, Archdiocese of Mil%éukee
and St. Albert School, have moved this court.pureuant
to Sec., 781.02 Wis. Stats. for a preliminary
injunction to prchibit the defendant, Wisconsin
Employment Relations Commission (WERC), from
conducting any further proceedings in the case of
Cynthia Labucki vs. Archdiocese of Milwaukee and St.
Albert's School Case 4, No. 38745, ¢-2061, until this
court determines whether a permanent injunction
should issue.’

The plaintiffs*® complaint seeks an order
from this court forever prohibiting the WERC from
asse?ting jurisdiction in this matter on the ground
that neither of the plaintiffs are an “employer"
under Sew. 111.02 (7) of the Wisconsin Enmploymentc

Poace Act (HWEPA) and therefore not subject to WERC
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jﬁrisdiction.

& hearing was set before the WERC for Juae
14, 1988 to consider a complaint filed by Teamsters
"General" Local Union No. 200 and Cynthia Labucki
that Labucki's‘nonrenewal s a teacher at st. Albaxﬁ
Echool for the 1387-88 school year was in retaliation
for her protected, concerted activities undef WEPA
The hearing has been adjourned on a day*tc-day‘basis
pending this court's decision.

On August 31, 1%87. WERC Examincr Lionel L.
Crowley granted the plaintiffs' motion to diﬁmiss the
complaint on jurisdictional grounds holding that
religious schoecls are an implied exempcion to the
definition of "employer" as zet forth in UEPA.

On HMarch 11, 1988, the WERC raversed
Examiner Crowley's decision and ordered in a 2-1
decision that there is no exemption for religiocus
schools under WEPA and that the exercise of WERC
jurizd%étion would not present "“u significant risk -
that the First Amendment will be infringed”.

Evidence relevant to the issues before thic
ceurt is not in dispute. The affidavits submittad by
Atﬁe plaintiffs ¢stablish thac the plaintirff
Archdiocese of ®ilwaukee is a canonical unit of the

Roman Catholic Church, led by an archbishep and



crganized tor the purpose of providing religious
instruction and sacramental life for Roman Catholics
within its jurisdiction. There are 2820 parishes
within the Archdlocese of Milwaukee and sach is a
separately crganized and cperated canonical
subdivision of the Archdiocese run by a pastor or an
administrator.

St. Albert Parish is a corporation separats
and distinct from the Archdiocese. 1It, likKe other
parishes within the Archdiocese, helds and operates a
parish grade school. The management of the ;arish
school is vested in the parish, and the parish is
responsible for setcing and tverms and conditions of
the employment of all individuals who work for the
school including Labucki.

St. Alburc School is daedicated to the total
davelopment of each child as & Chriscian. It is the
goal of St. Albert School to provide a meaningful
learning experience in a Christian environment,
enabkling the student to grow as an individual and as
a membar ¢ the community. All of St. Albert's
classroqm teachers are required to teach religion,
and all cecachers must maincvain in addition tc their

State Teacher's Certvificaticon a religious education

certification. Religious education certification is



azed upon 40 clock hours in religiocus sducation
which must be completed withian the teacher's first
five years of employment followed by 15 clock hours
ef religious education every three years thereafter.
Religion claeses are a regular part of everyone's
curriculum and are taught every day. The school
staff and entire student body must attend Mass every
friday as a part of the school's curriculum. In
addition, each cl;ss and its teachexr atténd Mass once
every other week. The WERC does not concest the fact
that St. Albert's School ig at least in part‘a
religious educational organization

Labucki had been employed as a teacher at
St. Albert School since 1980. In early 1987, the St.
Alberce School principal, Brenda White,stated in her
atfidavit that she declded noct to rensw Labucki's
taéching contract for the 1987-8&8 because Labucki had
ezhibited disloyalty toward the school
adminis%ratidn, had ¢reated a morale problem amonq:
fasulty andﬂdivisiveness'ambng parishioners and had
prompted a loss of trust in her based primarily on an
incident that occuxred in 1986 involving a student
with sp?cigl education needs. White also stated in
her affidavic that although Labucki was also active

in promoting the union &as a collective targaining



representative for teachers at St. Albert School, her
views and hey actiong in that respect played ne purt
in the decision not to remew her contract. The
plainviffs have stipulated that religious reasons
played no part im the decision to discharge Labucki.

Labucki was informed of her nonrenewal and
the raasons for her nonrenewal and was given a letter
- confirming her nonrenewal on February 11, 1987.
Approximately, three weekas later, Labucki and the
union £iled a complaiﬁt with the WERC alleging that
nonrenswal cof her teaching contrﬁct constituted an
unfair labor practice because it was based on her
union activity and her open suppert of the Teamsters
Union.

The WERC has asserted that this court
should refuse to grant prohibiticn either as a
provisional or as a final remedy in cthis action
because the plaintiffs have an adequate remedy undax
Chapter 527 Wis. Stats. and have rfailed to
demonstratc any extraord£ﬁary hardship.

In Matier of State ez rel ¥Wuench v. County

Court, &2 Wis. 2d 454, 460 (1978}, it was held that
the before prochibition can be granted it must be
shown that ordinary remedies by appeal or otherwise

are inadequate and that grave or extraordinary



hardship will result if the court does nor order
prohibition.

The plaintiffs argug that a review under
Chatper 227 Wis. Stats. would be inadequate to
protect the rights of the plaintiffs aince they would
be reguired to prepare and defend thelr position ac |
the WERC hearing when most likely the WERC has no
jurisdiction over the matter. It is further argued
that in the interests of justice and judicial economy
the court should order the requested reliaef Qﬂd make
a determination on the legal issues, because~if it is
decermined that the WERC does not have jurisdiction
at this time, the parties will no% have to endure the
hearing processc.

I agree with the plaintiftfs’ position. I
am satisfied that pursuant toe the reasoning set forth

in State ex rel Department of Public Instructiocn vs.

ILHR, 63 Wis. 2d 677 (1975) that if it is determined
that the WERC does nét have jurisdiction over the
‘plaintiffs in the first instance the provision for
Judicial review pursuant to Chapter 227 Wis, Stats.,
‘a remedy after the entire proceeding had been
conducted, would be grossly inadequate and the
requisice extraordinary harm is inherent in the

situation. The availability of review under Chapter



227 Wis. Stats. does not prevent a Circult Court from

issuing a writ of prohibition. As stated in St.

Michael's Church vs. Department of Administration,

137 wWis. 2d 226 at pp. 332-333:

“We conclude that the debatability of an
administrative agency's jurisdiction on
undisputed facts does not prevent a Circuic
Court from issuing a writ of prohibition
directed to the agency. The court should
decide whether the agency has jurisdiction
even if ... 'difficult and clese questions

of law' are presented.”

I am satisfied that prohibition is the appropriate
remedy in the instant case if in fact the WERC does
not have jurisdiction over the plaintiffs in this

case.

Sec, 111.02 {7} Wis. Stats. defines:

“The term "employer" weans a person who
engages the services of an employsze ...
but shall not include the state or any
political subdivision thareof, or any
labor organization ... other than when it
is acting as an employer in fact.”

* The:First Amendment to the United States
Constitution provides in-part:

"Congress shall make no law respecting an
establishment of religion, or prohibiting
the free exercise therecf ..."

Article I, Sec. 18 of the Wisconsin

Conaticution provides:

"The right of every person to worship



almighty God according te the dictates of
consciencs shall never be infringed: nor
shall any person be compelled to attend,
erect, or support any place of worship,

or to maintain any ministry, without
consent; nor shall any control of. or
interference with, the rights of conscience
be permitted., or any preference be given by
law to any religious establishment or modes
of worship ... ." :

The plaintiffs assert that the WERC does not have
jurisdiction over this matter because neither
plaintiff is an "employer” under WEPA and because
exercise of jurisdiction by the WERC will
unconstitutionally infringe upon the plaintiffa'

rights tc be free from excessive governmental

intrusion. In NLRB v. Catholic Bishop of Chicago.

4490 U. S. 499 (1979), the Court construed a statute
of the National Labor Relations Act (MLRA) which is
similar éo Sec. 111.02 (7) Wis. Stats. as it
contained a broad definition without specifically
including or excluding the religious entity at issue.
The first question the Court addressed was whather ox
not Congress intended the National Labor Relations
Board (NLRB) to have jurisdiction cver teachers in
church-cperated schools. The Court in a 5-4 decision
held an Azt of Congress should not be construed to
violate the Constitution if any other possible.

construction remained available and that where



serious constitutional questions are evident, there
must be an affirmative intention on the part of
Congress to apply the statute to the situation. The

Court concluded that because neither the language of

the statute nor its legislative history disclosed any

affirmative action by Congress that church operated
schools be within the NLRB djurisdiction, and, absent
a clear expression of Congress' intent to bring
teachers of church operated schools within the WLRB's
jurisdiction, the Court would not construe the Act in
such a way as would call for the resolution éf
difficult and sensitive questions arising out of the
guarantees of the First Amendment Religious Clauses.

NLRB v. Catholic Bishop of Chicago, gupra,

at pp. 504-407.

The NLRA definition of "“employer" is
similar to the definition of an employer under WEPA.
Both acts are similar statutes based on very similar
policies’, and ‘because’ they are nearly identical and
because’ the roles played by the NLRB and the WERC in
enforcing the laws are nearly identical, Wisconsin
courts frequently look to NLRB decisiong and federal
court decisions in interpreting the WEPA.

Sce e. g. Mahnke v. WERC, 66 Wis. 24 524 (1975);

Libby, McNeill & Libby v. Wisconsin v. Wisconsin

-



Enployment Relations Cowmmission,

48 Wis., 24 272, 281-283 {1970} and Veogt, Inc, v.

International HBrotherhoed of Teamsters, 70 Wis, 315

{1956) aff'd 354 U. §. 284 (1957).

In State ax rel Departmant of Public

Instruction, supra, at p. €81, the court opined cthat

construction of the NLRA by the United States Supronme
Court was not binding on the Wisconsin Suprenme
Court's construction of Wisconsin laws. 'Hdwgver. it
has bean held in Wisconsin that a statute should be
construed 30 as to avoid ccnstifutioual obje;tions rto

its wvalidity. . Milwaukee v. Milwaukse Amusement,

Inc., 22 Wis. 2d 240, 251 (1964). In Wipperfurth v.

U-Haul Company of HWestern Wisconsin, 98 Wis., 24 514,

522,  {Cr. App.., 1930) aff'd. 101 Wisconszin 2d 356

{1281}, the court stated:

"One of the most fundamencal rules of
statuteory construction reguires the court
to not only construs a statute to avoid a
construction that renders the statute
unconstitutional, but also to construs the
statute to dispell any sexrious doubts
concerning ite ceonstitutionality.”

The approach of Wisconein courts to carefully and
zautlouszly construe statutes where constitutional
ramificavions are gvident is consistent with tha

approach of the United States Supreme Court.
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The case of Wisconszin Employment Relations

Board v, Evangelical Deaconess, 242 Wis. 78 (1943)

raelied upon by the WERC is not applicable to the
instant case¢ because no fundamental constitutional
guarantees were implicated. The court held that in
order to find an implied exception frem the term
"employer" contained in Sec. 111,02 (7} Wis. Stats.
there must be a clear basis for saying the
legislature intended such an exception. 'Tﬁa.Court
did not address a situation where, as herc, the
agency's jurisdictlon created siﬁnificant rigks of
infringement of constitutional righus.

Therefore, I believe the scatutory
construction employed by the United States Supreme

Court in Catholic Bishop would bs adopted by the

Wiscensin appellate courts in datermining whether or
not Sec. 111.02 (7) applies to religious
organizations.

Py

Becausd of the decision in Cacholic Bishop,

I conclude that there muét'be an affirmarive
intention clearly expressed_py the Wisconsin
Legislature that religious ;rganiZutions, such as the
plaintiffs', be covered under WEPA. Because thare
has besen no showing of an affirmative intention by

the Wisconsin Legislature to include church-operated
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echools within WEPA definition of "employar" the
plaintiffs are exempt from WEPA and, accordingly. the
HWERC has no jurisdiction in this matter.

The majority in Catholic¢ Bishop was soundly

criticized in the dissenting opinion of four of the
Justices for inappropriately using statutory
construction to avoid consideracion of difrficult
.constitutional i1ssues. Justice Erennan stated in the
dissent at p. 518:
"1 repeat for emphasis, howevar, that while
the resolution of the constitutional
questicn is not without difficulty., it is
irresponsible to avoid it by & cavalier
exercise in statutory interpretation which
succeeds only in defying congressional
intent. A4 stacute is not a 'a nose of wax
to be changsd from that which the plain

language importe ... ' {{itatien
omicted): "

Assuming that the Wisconsin appellate
courts would fellow the reasconing of the Catholic
Bishop dissenéers, I am satisfied in any event that
the ejercise of jurisdiciion by the WERC over the
tlaintiffs would unconstitutionally infringe their
rights under the First~Amendment to the United States
Constitution and Arcicle I, Section 18 of the
Wisconsin Constitution.

The WERC has arguad that che WEPA nay
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constitutionally be applied to the plaintiffs because
if analysis is limited to the facts surrcunding
Labucki's cowmplaint, no religlous freedoms are
infringed because the plaintiffs concede that no
religicus reasons motivated the nonreancwal of
Labuckl's teaching contrace.

The WERC finally argues that if analysis is
extended beyond Labucki's complaint, it may
constitutionally oversee any future collécfive
bargaining, may constitutionally determine whether
religious basad reasons asserted.for discharge are
pretextual, and may constitutionally fashion
appropriate remedial orders where discharge decisions
are premised in part on unlawful nmorivations.

While the United States Supreme Court in

Catholic Bishop sidestepped the constitutional issue

as to whether or not the NLRB could exercise
.jurisdicnion cver religious organizations such as the
plaintitfs, the underliying decision by the Seventh
Circuit Court of Appeals thoroughly considered the

issue. GSee Catholic Bishop of Chicago v. NLRB, 559

F. 2@ 112 (7th Cir., 1977}
In determining that such jurisdiction was
unconstitutional, the Seventh Circuit rejected the -

-argument of the NLRB that the fact of constitutional

13



injury was merely speculative and must bha a
demonstrable reality. Instead, the ccurt deducsd
that the issue was not whether NLRB juriadiction
.actually intruded into the Catholic Bishops' right to
interprete and implement church doctrine. Rather,

the issue as stated by the court in Catholic Bishop.

559 F. 2d at 1126, 1is whether jurisdiction will

create a reasonable pogsibility for excessive

governmental intrusion. If this possibiiiéy exists;
Jurisdiction is unconstitutional. The Seventh
Clrcuit axplained this tast usinﬁ an analogy to cases
involving state aid to schools: \ -

"The whole tenor of the religion clauses
cases invelving state aid to schools is
that .there does not have to be an actual
trial run to determine whevhier the aid can
be segregaced, received and retained as co
se¢cular activities only, but it is
sufficient to strike the aid down that a
reasonable likelihood or possibility of
antanglement exists. Thus, we find the
language in ... (Lemon v. Rurtzwnan,
403 U. 8. 502, 619 (1971)) ... concerning

. 8 difficulty in the "pessihilircy of

- disagreement between teacher and religious
authorities cover the meaning of cthe
statutory restrictions." (Emphasis added.)
"Also in the same case we find, ... the
language: 'This kind of state inspecticen
and evaluation of the religious content of
a religious organization is fraught with
a sort of entanglement that the
constitution forbids. It is a vrelationship
pregnant with dangers cf excessive
goverunent direction of church schools
in hence of churches' ... 'we¢ cannot ianore
here the danger that pervasive modern

14



governmantal power will ultimatelvy intrude
on religion and thus conflict with the
Religion Clauses (Emphasis Added).

NLRB v, Catholic Bishop cf Chicago,

559 F. 24 1113, 1128 (7th Cir., 1978)"

If there is a reasonable pogsibility of

infringement, the court must act and deny
jurisdiction before the excessive entanglement is
realized, it cannot wait until an actual dicpute

arises:

"In the sensitive area of First Amendment
religious freedoms, the burden is on the
State to show that implementation of a
regulatory scheme will not ultimately
infringe upon and entangle it in the
affairs of religion to an extent which
the Comnstitution will not countenance.
In ceses of this nature, a court will
often be called upon to act in a
predictive posture; it may not step
agide and await a course of eveats which
promises to raise serious constvitutional
problems. Surniach v, Pesquera, de
Busquets, €04 F., 2d 73, 76 (1st Circuit,
1879)." :

In the instant case, even though religious
reasons were not a factor in tha plaintiffs' . decisicn
not to rgneW'ﬁabucki’b employment contract, the -
WERC's assertion of jurisdiction over this matter
would create a reasonable possibllity that the
plaintiffs’' constitutional rights would be infringed.
I agree with the plaintiffs that, if the WENC were
alllowed to assert jurisdiction. employees would be

allowed to organize and bargain collectively giving
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the WERC the right to judge the legitimacy of the
Plaintiffs’' enmployment decisiocnes and be subject to
WERC ordersz. Ultimately, the shift of
decision-making powers f£rcem the plaintiffs to the
te2achers will buvden the plaintiffs’ ability to fully
control the religious character of the school. WERC
could regulate and impede the plaintiffs® ability to
take actions that are necesgsarily relatsd to the
religious niasion of the schcocol. For exémﬁlg.
jurisdiction would affect the plaintiffs' right to
close schools, to subcontract teaching positions to
religious faculty, and to require teachere to
maintain veligious cercification and to attend Mass.
The following passage cited by the Saventh Clrcuit in
plaintiffzs’' brief set ferth the dangerz of HLRB
Jurisdiction over church-coperated schools:
"Once the bargaining agent has the weight
cf statutory cercvification behind it, a
+ familiar process comes into play. First,
the matter of salaries iz linked to the
matter of workload, -workluvad 1is then
related directly to class size, class size
to range of offerings, and rangs of
offerings to cirricular policies. This
transmutation of academic policy into
employment terms is not inevitable, but
it is quite likely to occur (quoting from
Brown, Collective Bargaining in Higher
Education, 67 lYich. Law Review 1067, 1075

(1969). Catholic kishop, 55% F. 2d at
1123."




These¢ same dangers will ba present if the WERC were
premitted to assert jurisdiction here.

I agree with the plaintiffs' assertion that
the teacher in a church-operated school plays a ro;g
that is central to the religious mission of the
school and the rellgious devoelopment of sach child.

This unique role of the teacher in a. church-operated

Suprems Court:

"The key rols played by teachers in such a
schooel system has been the predicate for
our conclusions that governmental aid
channeled through tcachers creates an
impermissible risk of excessive
governmental entanglement in the affairs of
the church-operated schools. <cCatholic
Bishop, 440 U. S. 499, 501 (1379)."

The Supreme Court did acknowledge the
serious constitutional problems that would inevitably
follow if the NLRB were to assert jurisdiction:.

"The church-teacher relationship in a

. Cchurch-operataed school differs from the
erployment relationship in a public or
other nonreligious schesl. We see no
escapa from conflicts flowing from the
Board's exercisa of jurisdiction over
tezachers in church-~operated azchools and
the consequent serious First Amendment
questions that would follow."™ Id. at 504"

I also agree with the plaintiffs'® assertion
which was recognized by the Sevench Circuit that the

MLRB's assertion of jurisdiction would Ychill" the

-

17



. . « . L
dusision-making processes in church-operaced schools.,

y

Catholic Bishop, 55% F. 2d at ll24. ‘The court

recognized cthat this chillling aspect would ultimacely
reguire the scnool to tailer its cenduct and
decisions to “stear far wider of the unlawvful mono®

of impermizsible cvonduct. XId. at 1124, guoting frouw

v

paiser v. Pandall, 357 U. $. 813, 526 (1953}, In

the insctant caszse, the same "chilling aepsct” would
ocour 1f the WERC asserts jurisdiction over the
plaintiffs. Thes plaintifis would ke uncercain owver
when the WERC would step in two review their
employmeny actions, c¢r when their acclceng would ov
would not be constitutionally proctecred. This
uncertainey would undoubtedly lcad the schosl to
"atezr fav wider of the unlawtul conae”,

1 do not agree with the argumant of thw
HERC that in caswee where an administrative agency
ceuld determine «hether an assaerved religious-rasad

& ’

réason wao in fact the' reason icr a dizchaxge, icv.
could protect Fivsc Amendnienct righces Qhare the
discharge was in part based cn.religien by
"accomcedaticn® in fashioning remadial orddrs

which would exalude reinstatemznc of the 2mployvea.

olic ligh Schwol Asscceiarion v. Cuivert,

Py Rer — e s - (reResivid AP~ -4

53 F. 24, 11él {2nd Civ., 1985} The Seventh Cilrcuic



rejected this accommodation argument stating:

“We fuil to comnprehend the real possibilicy
of accommodation in the present context
without somecne's constitutional right
being violated which in turn would saem

to preclude the possibility of
accommodation as an answev to the obwviaticen
cf the religious enrvanglement proklem. '
Catholic Bishop, 55% F. 2d at 1139."

The defendant citing Ohio Civil Righis

Commission v. Dayten Schools, 477 U. S. 619 {1988),

and Black v. §t. Bernadette Congregatian, 121 Wis. 24

560 (<Ct. &pp.., 1984), argues that First Amendment
righte are not infringed merely by fact finding to
determine whether an asserted religious-based reascen
is in fact the reason for a discharge. Dayton_
involved a sex discrimination ceuplaint and not an
unfair laber practice complainz. 1 agree with the
plaintifis that the potential for axcessiva
entanglement in the employment discrimination conteoxnt
is far ldss substantidl than in cne union-employer

context. Further, Black involved a contract action

i

by a principal of a church-oparated school, and the
court in no way inmplied that the state has
jurisdiction to engage in fact rinding to devermine
the basis of ;he dis;harge of a teacher from =

church-operated schoel. The court's statema2nt av
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p. 564 thact "Wisconsin courts lack jurisdicticno co
review merits of termination based on aécclesiastical
reasons; does not mean that a state agency has
authority to review the discharge of a teacher whose

enployment was terminated for non-religious reasons

from a church-operated school.

I am satisfied the plaintiffs’' mection for
preliminary and permanent relief must be granted.

The plaintiffs’ motion can be considered and treaced
as a motlon for judgment on the pleadings and in turn
as a motion feor summary judgment.because of éhe
affidavits attached to the wotion. Sec. 902.06 (3)
Wis. Stats. Because there are no material issues of
fact regarding the matters considsred by the court, T
am satisfied that the plalatiffs are eatitlsd ta
summary Jjudgment and a writ of prohibicvion shall
issue absoclute.

THEREFORE IT IS ORDERED that the requesc of
the plaintiffs, Archdiocese of Milwaukse and Sc.
Alberc School, for a writ of p?ohibition against che
defendant, Wisconsin Empldyment Relations Commisesion,

is herein granted.



BY THE COURT:

(%? Vil N

Gary A. G rlach

Dated at Milwaukee, Wisconsin

this 20th day of September, 19883.
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