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STATE OF WISCONSIN 

BEFORE THE WISCONSIN EMPLOYMENT RELATIONS COMMISSION 

--------------------- 

MADISON TEACHERS INCORPORATED, 

Complainant, 

vs. 

MADISON METROPOLITAN SCHOOL 
DISTRICT, and the BOARD OF , 
EDUCATION OF THE MADISON 
METROPOLITAN SCHOOL DISTRICT, 

Respondents. 
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Case 174 
No. 38915 MP-1984 
Decision No. 24827-A 

Appearances: 
Kelly & Haus, Attorneys at Law, Lake Terrace, 121 East Wilson Street, 

Madison, Wisconsin 53703-3422, by Mr. Robert C_. Kelly, on behalf of 
Madison Teachers Incorporated. 

Ms. Susan Hawley, Labor Contract Manager, and Ms. Norma w, Attorney, 
Madison Metropolitan School District, 545 We> Dayton Street, Madison, 
Wisconsin 53703-1967, on behalf of Madison Metropolitan School District. 

FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND ORDER 

The above -named Complainant, Madison Teachers Incorporated, hereinafter 
Complainant, having, on June 10, 1987, filed a complaint with the Wisconsin 
Employment Relations Commission, hereinafter Commission, wherein Complainant 
alleged that Respondent, Madison Metropolitan School District and its Board of 
Education, hereinafter Respondent, had committed prohibited practices within the 
meaning of Sets. 111.70(3)(a)l and 4 of the Municipal Employment Relations Act 
(MERA); and the Respondent having, on September 28, 1987, filed an answer, wherein 
it denied that it committed any prohibited practices; and the Commission having 
appointed David E. Shaw , a member of its staff to act as Examiner and to make and 
issue Findings of Fact, Conclusions of Law and Order as provided in Sec. 111.07(5) 
of the Wisconsin Statutes; and a hearing on said complaint having been held at 
Mad ison, Wisconsin on September 29, 1987; and the parties having filed post- 
hearing briefs herein by November 23, 1987; and the Examiner, having considered 
the evidence and the arguments of the parties and being fully advised of the 
premises, makes and files the following Findings of Fact, Conclusions of Law and 
Order. 

FINDINGS OF FACT 

1. That Complainant is a labor organization and at all times material 
herein has been the certified exclusive collective bargaining representative of 
all regular full-time and regular part-time teaching and other related 
professional personnel who are employed in a professional capacity to work with 
students and teachers, employed by the District including psychologists, 
psychometrists, social workers, attendants and visitation workers, work experience 
coordinator, remedial reading teacher, University Hospital teachers, trainable 
group teachers, librarians, cataloger, educational reference librarian, text 
librarian, Title I coordinator, guidance counselors, teaching assistant princi- 
pals (except at Sunnyside School), teachers on leave of absence, and teachers 
under temporary contract, but excluding supervisor - cataloging and processing, 
on-call substitute teachers, interns and all other employes, principals, 
supervisors and administrators; and that Complainant’s principal office is located 
at 821 Williamson Street, Madison, Wisconsin 53703. 

2. That Respondent is a unified school district operating under 
Subchapter III of Chapter 120, Stats., and is a municipal employer with its 
principal offices located at 545 West Day ton Street, Madison, 
Wisconsin 53703-1967. 
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3. That Complainant and Respondent have been parties to a series of 
collective bargaining agreements covering the wages, hours and conditions of 
employment for the employes in the bargaining unit described in Finding of Fact 2; 
that at the time of hearing in this case Complainant and Respondent were parties 
to a collective bargaining agreement effective from October 16, 1985 through 
October 15, 1987; and that-said agreement provides, in relevant part, that: 

VII - Insurance - B 

B. GROUP HOSPITAL AND SURGICAL INSURANCE 

1. The Wisconsin Physicians Service, Dane County Health 
Maintenance Program (HMP), or conventional program under WPS 
Policy Group #1202,. is available at the option of the eligible 
teacher. 

2. Teachers new to the Madison Metropolitan School District who 
are hired to begin at the beginning of the school year shall 
have such coverage available effective September 1, provided 
they opt for such coverage on or before the first day of New 
Teacher Orientation. For teachers beginning employment after 
the first day of New Teacher Orientation, such coverage shall 
be available the 1st day of the month following 31 calendar 
days of employment. 

3. 

4. 

Participation in the program is optional. 

The monthly premium payment by the Board of Education for 
teachers participating in the programs shall be as follows for 
the duration of this contract: 

The District shall contribute to the monthly premium cost as 
follows through February 1, 1987: 

Single Coverage: $67.50 or 90% of the total 
premium, whichever is less. 

Family Cove rage: $169.78 or 90% of the total 
premium, whichever is less. 

Effective February 1, 1987 for coverage commencing March 1, 
1987, the District shall contribute to the monthly premium 
cost as follows: 

Single coverage: $77 .oo 

Family coverage: $180.00 

a. The contract will be reopened should the Federal Law 
mandate the inclusion of HMO(s) in addition to that 
already included in the contract. 

5. The benefit structure of the group hospital and surgical plan 
shall be that announced as effective April 1, 1974, i.e. under 
WPS Policy Group #1202. 

6. It is understood that any changes in benefits of the announced 
program requiring premium increases or any premium increased 
for the same program required in the future will not 
necessarily increase the individual or family contribution by 
the Board of Education. 

7. The Board shall offer the teachers the option of membership in 
a qualified health maintenance organization which is engaged 
in the provision of basic and supplemental health services in 
the areas in which the teacher resides, all in accordance with 
P.L. 93-222 and such regulations as the Secretary of Labor 
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shall prescribe thereunder. The Board shall pay the premium 
up to the amount paid for the regular group hospital and 
surgical insurance but shall not be required to pay any more 
to such health maintenance organization than it is required to 
pay under provision VII-B-4. 

8. Early retirees may continue with Group Health Insurance 
Program currently available through the master contract 
provided they pay 100% of the premiums for same directly to 
the insurance carrier, further provided they are over 50 years 
of age upon retirement, have been employed in the Madison 
Metropolitan School District at least ten (10) years and are 
an immediate annuitant of STRS. 

9. The District shall continue to contribute to health insurance 
premiums at the above rates through the month of August for 
teacher(s) who are laid off at the end of the prior school 
year. Teacher(s) who remain on the layoff (recall) list at 
the commencement of the following school year may continue 
their group health insurance while on layoff, for the period 
of time required by law provided they timely pay the full 
monthly premium beginning in the month of September. 

10. Resignations: 

a. If a teacher holding a regular contract submits a 
resignation with an effective date prior to the end of 
the school year, health insurance benefits cease at the 
end of the month following the month in whcih the 
termination is effective. 

b. If a teacher holding a regular contrat submits a 
resignation 

1) during the school year and with an effective date 
after the end of the school year, 

2) submits a resignation effective with the conclusion 
of the last day of the school year, 

3) does not sign a contrat for the next school year, 

health insurance benefits continue through the end of 
August . 

11. Teachers on Long Term Disability 

After a teacher has been on long term disability for a period 
of three (3) consecutive months, the District will pay the 
Board’s premium contribution as set forth in subsection 4, for 
a period of up to one year. 

VII - Insurance - D 

D. MEDICARE 

1. A teacher who becomes 65 years of age during his last contract 
year before retirement may enroll in Medicare and withdraw 
from the hospital-surgical (Blue Cross/Wisconsin Physicians 
Service )* group insurance program. 

a. The teacher, rather than the Board of Education, makes 
payment for insurance coverage. 

2. The equivalent of the premium that would have been paid for 
the teacher had the teacher remained in the hospital - 
surgical (Blue Cross/Wisconsin Physicians Service 1 group 
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program, will be paid to the teacher who elects the Medicare 
Program at the end of the last contract year. 

VII - Insurance - F 

F. DENTAL INSURANCE 

The District shall sponsor the following Dental Insurance Plan with the 
following benefits: 

1. General Provisions 

a. Eligibility and Coverage: Current teachers and their 
dependents who are eligible and who are covered by the 
group health insurance program, including teachers opting 
for GHC, are eligible and are covered by this dental 
insurance program. Teachers employed after the effective 
date of this plan shall become eligible to participate 
after one full year of employment. Employees hired after 
October 15, 1983 must complete the dental education 
program to be eligible for the dental insurance program. 
Those employees with family health insurance coverage may 
elect family or single dental insurance coverage. Those 
employees with single health insurance coverage may elect 
only single dental insurance coverage. 

b. Leave of Absence, Layoff and Retirement: Teachers on 
leave of absence or layoff, or who retire, may continue 
their coverage under this dental insurance program on the 
same basis as they would continue their health insurance 
coverage while on leave of absence, layoff, or upon 
retirement. 

C. Termination of Coverage: When a teacher’s coverage under 
the group health insurance program terminates, so shall 
his/her coverage under this dental insurance program 
terminate. 

d. Prevention: A teacher participant of this plan must use 
the preventative benefits at least annually before the 
other benefits provided hereunder may be utilized for 
each benefit year. 

2. Benefit Structure 

a. Maximums: $1,000 per person per year 
Orthodontia: $1,500 lifetime per person with Dental 

Education Program participation; $750 
without. 

Preventative: Twice per year 

. . . 

e.. Exclusions: No benefit will be provided for dental 
service if: 

1) Covered by Worker’s Compensation or similar 
legislation, regardless of whether the participant 
elects to claim its benefits. 

2) Furnished by the United States Veterans Adminis- 
tration , any federal or state agency, or any local 
political subdivision, when the participant or his 
property is not liable for their costs. 

3) Required because of an injury, sickness or disease 
caused by atomic or thermonuclear explosion, or 
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radiation resulting therefrom, or any type of 
military action whether friendly or hostile. 

f. 

4) Performed for cosmetic purposes. 

5) Performed either before the effective date or after 
the termination date of the participant’s coverage 
under this contract. 

6) For replacement of lost or stolen dentures or other 
prosthetic devices. 

7) For dentures unless the participant has been insured 
for twelve (12) consecutive months under this plan. 

Coordination of Benefits: If a participant in this 
program is also covered under another policy, whether it 
be with the carrier or another insurance company, payment 
for a service will be proportionate to that available 
under other coverage. If payment made under this program 
is prorated, a refund will be made on the portion of the 
premium which applies to the portion of the benefit not 
paid under this program. 

3. Employer Premium 

The District shall contribute: 

a. For single coverage: 75% of the montly premium cost. 

b. For family coverage: 75% of the monthly premium cost for 
each eligible participant. 

‘In addition, the District shall pay the full cost of the Dental 
Education Program. 

Should the premium be increased for the premium to be paid in October, 
1984 (for November, 1984)) and/or thereafter, the Board’s contribution 
will be reopened for negotiation with final offer resolution available 
pursuant to Wis. Stat. 111.70 with negotiations on this issue to 
commence on September 1, 1984. 

. . . ; 

that at the times material herein the total l/ monthly premium amounts for the 
group health plan were $196.62 for family coverage and $77.64 for single coverage 
and for the gruop dental plan were $32.86 for family coverage and $10.52 for 
single coverage; that the WPS group health and medical plan defines “dependent” as 
follows: 

6. ‘I)ependenP means a subscriber’s spouse, a subscriber’s 
unmarried child who has not completed the calendar year 
of his or her twenty-fifth (25th) birthday, or a 
subscriber’s unmarried child who has completed the 
calendar year of his or her twenty-fifth (25th) birthday 
and is totally and permanently disabled. The terms 
“totally and permanently disabled” and “total and perma- 
nent disability” as used in this paragraph, mean any 
medically determinable physical or mental condition which 
can be expected to result in death or to be of long 
continued or indefinite duration. WPS may require, from 
time to time, proof of the continued disability of the 
dependent. The determination of dependent status is as 
established by the Internal Revenue Code; 

1/ The amount including both the employer’s share and the employe’s share. 
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and that the WEAIT group dental plan defines “dependent” as follows: 

DEPENDENT 

Dependents are: 

1. your lawful spouse; and 

2. any unmarried Dependent Child of yours through the 
calendar year in which s/he is 25 and claimed on your 
most recent Federal Tax Return. 

3. 25 or more years old and primarily supported by you and 
incapable of self-sustaining employment by reason of 
mental or physical handicap. Proof of the child’s 
condition and dependence must be submitted within 31 days 
after the date the child ceases to qualify as a dependent 
under paragraph 2 above. During the next two years, from . . time to time, proof of the continuation of such condition 
may be required. After that, proof may be required no 
more than once a year. 

A “Child” includes a legally adopted child, foster child or 
stepchild. 

No one may be considered as a Dependent of more than one 
Employee. 

No one who is a member of the country’s armed forces will be 
considered as a Dependent. 

4. That Respondent, as a political subdivision of the State, is subject to 
the continuation coverage requirements of the Consolidated Omnibus Budget 
Reconciliation Act of 1985 (COBRA) (P.L. 99-272) (attached in relevant part as 
“Appendix B”) which requires that the Respondent provide for the right to elect 
continued coverage under its group health plan to its employes and their 
dependents covered by said plan upon the occurrence of a “qualifying event” that 
results in the individual and/or his/her dependent(s) no longer being eligible for 
coverage under the plan’s eligibility requirements; that Respondent began 
effective January 1, 1987, to provide the right to elect such continuation 
coverage; that the Respondent’s group health plan policy was amended to provide 
for such coverage and the Respondent’s group dental plan policy and benefits 
handbook also incorporated such coverage; that an individual who is eligible for 
such continuation coverage is required to pay the full premium for such coverage, 
thich may be made on a monthly basis; that the carrier for the Respondent’s group 
health plan, Wisconsin Physicians Service (WPS), informed the Respondent that it 
would not adminster the continuation coverage and would not accept direct payment 
of premiums from individuals for such coverage, thereby requiring the Respondent 
to administer such coverage and to collect the premium payments and forward them 
to WPS; that the carrier for the Respondent’s group dental plan, WEAIT Insurance 
Corporation (WEAIT), informed the Respondents that it was willing to administer 
the continuation coverage and would accept direct payment of monthly premiums from 
the individuals; and that the Respondent has, at all times material, administered 
the contribution coverage and collected the payments of monthly premiums from 
individuals under such coverage for both its group health plan and group dental 
plan. 

5. That by a written notice dated December 29, 1986, the Respondent 
notified its employes, their spouses and their dependents, of their rights to the 
continuation of their group health and dental insurance coverage upon the 
occurrence of specified events; that as of the date of the. hearing twelve 
individuals had “qualifying events” that made them eligible for continuation 
coverage: David Mitchell (dependent), Kristen Clatanoff (dependent), Karen Harvey 
(terminated employe) , Jean Grams (terminated employe), Robert Branstad (terminated 
employe), Cindy Haack (terminated employe), Judy Lee (terminated employe), Judy 
Grobe (hours reduced below 50961, Mary Pat Chvala (hours reduced below 50%)) Linda 
Scovill (terminated employe) , Debra Alldredge (terminated employe) and Jonathan 
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Coleman (terminated employe); that Grobe and Chvala continue to be employed by the 
Respondent in the bargaining unit represented by Complainant; that said 
“qualifying events” took place after January 1, 1987; and that upon receiving 
notification of the “qualifying event” the Respondent sent the individual the 
following notice and attached election forms: 

NOTICE OF YOUR RIGHTS TO 
CONTINUATION OF HEALTH INSURANCE 

As an EMPLOYEE covered by the Madison Metropolitan School 
District health care plan, you have the right to choose to 
continue your coverage if you would otherwise lose your health 
plan benefits because of a reduction in your hours of employ- 
ment or the termination of your employment (for reasons other 
than gross misconduct on your part 1. 

If you are the SPOUSE of an employee covered by the Madison 
Metropolitan School District health care plan, you have the 
right to choose to continue coverage for yourself and for your 
dependents if you lost health plan benefits for any of the 
following four reasons: 

1. The death of your spouse; 
2. The termination of your spouse’s employment for 

(reasons other than gross misconduct) or a reduction 
in your spouse’s hours of employment; 

3. Divorce or legal separation from your spouse; or 
4. Your spouse becomes eligible for Medicare. 

If you are a DEPENDENT CHILD of an employee covered by the 
Madison Metropolitan School District health care plan, you 
have the right-to continue health plan benefits if coverage is 
lost for any of the following five reasons: 

1. The death of a parent employed by the school 
district; 

2. Termination of the parent’s employment (for reasons 
other than gross misconduct) or a reduction in the 
parent’s hours of employment; 

3. Parent’s divorce or legal separation; 
4. Parent becomes eligible for Medicare; or 
5. You cease to be a dependent child under the Madison 

Metropolitan School District health care plan. 

YOU HAVE 60 DAYS TO NOTIFY THE MADISON METROPOLITAN 
SCHOOL DISTRICT BENEFITS OFFICE THAT YOU WANT 
CONTINUATION COVERAGE UNDER ITS HEALTH CARE PLAN ON 
THE ENCLOSED FORM. IF YOU DO NOT CHOOSE 
CONTINUATION COVERAGE BY (date) YOUR GROUP 
HEALTH INSURANCE BENEFITS WILL END. 

Period of Continuation Coverage 

You may elect to continue coverage for a maximum of 18 months 
after a termination or reduction in hours. You may elect to 
continue coverage for a maximum of 36 months after a death, 
divorce, legal separation, the employee’s eligibility for 
Medicare or, if you were a dependent child, your graduation to 
an independent stat us. 

Your period of continuation coverage will only be cut short if 
you become covered under another employer provided group 
health plan, you become eligible for Medicare, the District 
ceases to provide a group health plan to any of its employees 
or you fail to pay your monthly premiums for the health 
insurance. 
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If you elect continuation coverage after a termination or 
reduction in hours, and during that 18 month period you are 
affected by a death, divorce, legal separation, employe’s 
eligibility for Medicare or graduation from dependent child to 
independent status, you may apply to continue your coverage 
under the health plan for up to a maximum of 36 months, so 
long as you notify the Benefits Department within 60 days of 
the event. 

The Terms of the Continued Coverage 

YOU and your dependents ARE ENTITLED to the same benefits and 
coverage as Madison Metropolitan School District employes. 
Like employes, you may drop dental coverage at any time, by 
writing the Benefits Office, and at Annual Choice you may 
change the insurer with whom you are enrolled. You may make 
your own independent choice of insurer or health plan 
package from those available to District employes. For 
example, after a divorce the employe may choose the basic 
single health plan only, while the ex-spouse and dependent 
children choose the family health plan dental coverage. 

YOU MUST prepay the entire monthly premium, including the 
amount the District previously paid, plus an additional 2% for 
administrative expenses. You must send a check payable to the 
Madison Metropolitan School District, to arrive at the 
Benefits Office no later than the 10th day of each month. 
Your first check must include the premiums due from the date 
your health insurance coverage would otherwise have ended 
(usually a period of several months), 

If benefits or coverage under the District Health Plan are 
modified for employes , or if the cost of the month (sic) 
premium is raised, these changes will also apply to you. 

Conversion After Continuation Policy Ends 

When your continued rights to health plan coverage expire, you 
will be offered the oportunity to covert (sic) your group plan 
health insurance to an individual insurance policy, with no 
break in coverage and no need to prove insurability by 
submitting to a medical examination. 

IF YOU HAVE ANY QUESTIONS ABOUT CONTINUATION 
COVERAGE UNDER THE DISTRICT’S HEALTH PLAN, CALL 
266 -6060. 

(Attached Election Form) 

CONTINUATION COVERAGE FOR HEALTH PLAN BENEFITS 

I wish to continue coverage under the Madison Metropolitan School 
District’s group health plan. My choice is checked below: 

1. Family health plan at $200.54 plus family dental at $33.46 for 
a current total monthly cost of $234.00. 

2. -w Family health plan at $200.54 plus single dental at $10.73 for 
a current total monthly cost of $211.27. 

3. Family health plan at $200.54 and no dental for a current 
total monthly cost fo $200.54. 
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4. Single health plan at $79.19 plus single dental at $10.73 for 
a current total monthly cost of $89.92. 

5. Single health plan at $79.19 and no dental for a current 
monthly cost of $79.19. 

I enclose/will send within 45 days monthly premiums for a total of 
$ to cover the premiums owing from the date my health 
insurance coverage would otherwise have terminated until . 

From now on I will send each monthly premium to arrive by the 10th day 
of each month to: 

Madison Metropolitan School District 
Benefits Office, Room 126 

545 West Dayton Street 
Madison, WI 53703 

Here is information the Benefits Office needs to continue health 
insurance coverage: 

Name of employe whose health plan benefits are being continued: 

List of a II who will be covered under the plan checked above: 

Name Address Sex Birthdate ss # Relationship 
to covered 

Employe 

This form must be signed by all adults who wish to be covered as members 
of one family under a family health plan. 

Signed Date 

Signed Date 

6. That, at all times material herein, the Respondent has charged an 
administrative fee equal to two percent (2%) of the total monthly premium to those 
individuals covered under the continuation coverage in the following amounts: 
group health: family - $3.92, single - $1.55, and group dental: family - $.60, 
and - single $.21; that the Respondent has not offered or attempted to bargain the 
charging of said administrative fee with Complainant prior to imposing the fee; 
and that the charging of an administrative fee to those individuals who qualify 
under COBRA for the continuation coverage of the group health insurance and group 
dental insurance plans provided for by the parties’ Agreement through the 
occurrence of a “qualifying event” is primarily related to wages, hours and 
conditions of employment. 

Based upon the above and foregoing Findings of Fact, the undersigned makes 
the following 

CONCLUSIONS OF LAW 

1. That the charging of an administrative fee to those individuals who, 
pursuant to the requirements of COBRA, qualify for, and elect to receive, 
continuation coverage of the group health insurance and group dental insurance 
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plans set forth in Respondent’s Agreement with Complainant due to the occurrence 
of a “qualifying event”, is a mandatory subject of bargaining within the meaning 
of Sec. 111.70(3)(a)4, Stats. 

2. That Respondent Madison Metropolitan School District, its officers and 
agents, by unilaterally imposing the administrative fee on those individuals 
described in Conclusion of Law 1 without bargaining collectively with Complainant 
Madison Teacher, Inc., violated Sec. 111.70(3)(a)4, Stats., and derivatively, 
Sec. 111.70(3)(a)l, Stats. 

Based upon the above and foregoing Findings of Fact and Conclusions of Law, 
the undersigned makes and issues the following 

ORDER 2/ 

It is ordered that the Respondent Madison Metropolitan School District, its 
officers and agents, shall immediately: 

1. Cease and desist from violating its duty to bargain under the Municipal 
Employment Relations Act by unilaterally implementing an administrative fee for 
continuation coverage of the group health and medical insurance and the group 
dental insurance plans covering the employes in the bargaining unit represented by 
Complainant Madison Teachers, Inc. 

2. Take the following affirmative action which the Examiner finds will 
effectuate the purposes of the Municipal Employment Relations Act: . 

(a) Make whole all of those individuals who, due to the occurrence 
of a “qualifying event” within the meaning of COBRA after 
January 1, 1987, were charged an administrative fee by 
Respondent due to their receiving continuation coverage of the 
group health and medical insurance and group dental insurance 
plans covering the employes in the bargaining unit represented 
by Complainant Madison Teachers, Inc., plus pay interest 3/ on 
the amounts charged from the date the fees were collected 
until the date they are refunded. 

(b) Notify all of its employes by posting, in conspicuous places 
in its place of business where employes are employed, copies 
of the notice attached hereto and marked “Appendix A.” That 
notice shall be signed by the District Administrator and shall 
be posted immediately upon receipt of a copy of this Order and 
shall remain posted for thirty (30) days thereafter. 
Reasonable steps shall be taken to ensure that said notices 
are not altered, defaced or covered by other material. 

(c) Notify the Wisconsin Employment Relations Commission, in 
writing, within twenty (20) days following the date of the 
Order, as to what steps have been taken to comply herewith. 

Dated at Madison, Wisconsin this 29th day of February, 1988. 

WISCONSIN EMPLOYMENT 

By-0 5 
David E. Shaw, Examiner 

COMMISSION 

21 Any party may file a petition for review with the Commission by following the 
procedures set forth in Sec. 111.07(5), Stats. 

Section 111.07(5), Stats. 

(Footnote two continued on page eleven.) 
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(Footnote two continued from page ten.) 

(5) The commission may authorize a commissioner or examiner to make 
findings and orders. Any party in interest who is dissatisfied with the 
findings or order of a commissioner or examiner may file a written petition 
with the commission as a body to review the findings or order. If no 
petition is filed within 20 days from the date that a copy of the findings or 
order of the commissioner or examiner was mailed to the last known address of 
the parties in interest, such findings or sorder shall be considered the 
findings or order of the commission as a body unless set aside, reversed or 
modified by such commissioner or examiner within such time. If the findings 
or order are set aside by the commissioner or examiner the status shall be 
the same as prior to the findings or order set aside. If the findings or 
order are reversed or modified by the commissioner or examiner the time for 
filing petition with the commission shall run from the time that notice of 
such reversal or modification is mailed to the last known address of the 
parties in interest. Within 45 days after the filing of such petition with 
the commission, the commission shall either affirm, reverse, set aside or 
modify such findings or order, in whole or in part, or direct the taking of 
additional testimony. Such action shall be based on a review of the evidence 
submitted. If the commission is satisfied that a party in interest has been 
prejudiced because of exceptional delay in the receipt of a copy of any 
findings or order it may extend the time another 20 days for filing a 
petition with the commission. 

31 The applicable interest rate set forth in Sec. 814.04(4), Stats., at the time 
this complaint was filed was twelve percent (12%) per annum. 
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“APPENDIX A” 

NOTICE TO ALL EMPLOYES 

Pursuant to an Order of the Wisconsin Employment Relations Commission, and in 
order to effectuate the policies of the Wisconsin Municipal Employment Relations 
Act, we hereby notify our employes that: 

WE WILL NOT impose an administrative fee on those individuals 
who elect continuation coverage of the group health and 
medical insurance and group dental insurance plans, upon 
becoming eligible for such coverage due to the occurrence of a 
“qualifying event” which makes them otherwise ineligible for 
group coverage under the eligibility rules of such plan, 
without fulfilling our duty to bargain over said fee with the 
exclusive bargaining representative, Madison Teachers, Inc. 

WE WILL reimburse those individuals whom we have charged such 
an administrative fee since January 1. 1987. 

WE WILL NOT change any matters primarily related to wages, 
hours or conditions of employment without fulfilling our duty 
to bargain with the exclusive bargaining representative, 
Madison Teachers) Inc. 

Madison Metropolitan School District 

BY 
, District Administrator 

Dated this day of , 1988. 

THIS NOTICE MUST REMAIN POSTED FOR THIRTY (30) DAYS FROM THE DATE 
HEREOF AND MUST NOT BE ALTERED, DEFACED OR COVERED BY ANY OTHER 
MATERIAL. 
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MADISON METROPOLITAN SCHOOL DISTRICT 

MEMORANDUM ACCOMPANYING 
FINDINGS OF FACT, CONCLUSIONS 

OF LAW AND ORDER 

In its complaint, Complainant alleges that Respondent violated 
Sets. 111.70(3)(a)l and 4, Stats., by unilaterally imposing, as of January 1, 
1987, a two percent (2%) of premium administrative fee on those bargaining unit 
employes or their dependents who are permitted to continue group health and 
surgical, group dental or group life insurance 4/ coverage under those benefit 
programs upon self-payment of the established single or family premium without 
bargaining with Complainant. In its answer, Respondent asserts that such 
continued coverage is not available as to group life insurance and that the 
parties’ Agreement only addresses the continuation of group health insurance 
coverage for early retirees, teachers who are laid off, teachers who resign and 
teachers on long-term disability. Respondent also raises as affirmative defenses 
that the administrative fee was imposed pursuant to federal law, i.e., COBRA, to 
cover the Respondent’s additional administrative costs for maintaining continued 
group health coverage for persons who never were or who were and no longer are, 
members of the bargaining unit; that two bargaining unit members were 
inadvertently charged the fee, which mistake Respondent will immediately correct; 
that ex-dependents of employes are not in the bargaining unit and, therefore, 
Complainant has no standing to raise issues on their behalf; and that the charging 
of an administrative fee under COBRA to persons not in the bargaining unit is not 
a mandatory subject of bargaining. 

Complainant 

In support of its position Complainant contends first that under the 
provisions of COBRA the group health plan, and not the employer, may charge a 
qualified individual with payment of a premium not to exceed one hundred two 
percent (102%) of the “applicable premium.” The “applicable premium” is defined 
under the law as the cost to the plan for the period of coverage for a “similarly 
situated” beneficiary to whom a qualifying event has not occurred (without regard 
to whether the cost is paid by the employer or employe). Complainant asserts that 
Wisconsin law, Sec. 632.897(2)(d), Stats., does not permit a charge for 
continuation coverage for group health to exceed “the group rate in effect for a 
group member including an employer’s contribution, if any; for a group policy.” 
Citing the wording of the statute and the May 1984 Interpretive Bulletin prepared 
by the Office of the Insurance Commissioner. While the Respondent met its 
obligations under the law by having the WPS group health policy amended to provide 
such continuation coverage and by including it in the WEAIT group dental policy 
and handbook, the Respondent also decided to charge covered employes, and their 
covered spouses and dependants, an administrative fee in addition to the 
applicable premium without first bargaining with Complainant. Despite 
Complainant’s objections, Respondent has continued to charge such a fee. 

Regarding the Respondent’s duty to bargain with Complainant over the 
imposition of the administrative fee for the continuation coverage, Complainant 
contends that it is a mandatory subject of bargaining. Citing federal decisions 
and Commission decisions, it is asserted that, in both the public and private 
sectors, “virtually every facet of group health insurance or benefit programs have 
been found to be a mandatory subject of bargaining.” This is true of the cost of 
such benefit programs, premium contributions, identity of carrier and level of 
benefits. Similarly , continuation and conversion rights are “insurance benefits .” 
Just as employes are concerned with the level of benefits to be provided to 
his/her spouse and dependents, employes are legitimately concerned with the 
ability of their family members to maintain insurance coverage in case of a 
“qualifying event” such as the employe’s death, termination, lay off, divorce, 
etc. Employes can agree, through their collective bargaining representative, to 
have a portion of their wages go to protecting their family member’s access to 
group insurance coverage. Further, the scope of continuation coverage and 

41 Complainant presented no evidence and no further argument regarding the group 
life insurance and it is, therefore, not dealt with in this decision. 
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conversion rights can vary from insurer to insurer, with one offering only the 
minimum required by law and another exceeding those requirements. Thus, 
continuation rights are similar to benefits like dental or vision coverage, 
substance abuse counseling, etc., which may vary depending on the carrier. 

The fact that state or federal laws mandate minimum continuation/conversion 
benefits does not render such benefits a permissive subject of bargaining. 
Numerous mandatory subjects of bargaining are regulated or have minimums 
established by state and/or federal law, e.g., pension plans, early retirement, 
and substance abuse counseling as a benefit under a group health plan. 

Complainant also takes issue with the Respondent’s contention that employes’ 
spouses and dependents or employes who have had their employment terminated are 
not “employes ,” and that, therefore, the levying of an administrative fee against 
them is not a mandatoy subject of bargaining. It is argued that the U.S. Supreme 
Court’s decision in Allied Chemical and Alkali Workers Local 1 v. Pittsburgh 
Plate Glass Co., 404 U.S. 157 (1971) is not dispositive as that case turned on 
whether the issue of benefits for already retired employes was a mandatory 
subject of bargaining. Conversely, this case involves the benefits of active 
employes and their spouses and dependent children, and the issue is whether the 
benefits of spouses and dependent children of active employes is a mandatory 
subject of bargaining. Medical or dental coverage for an active employe’s spouse 
or dependents benefits the employe who is legally obligated to provide the 
necessities for his/her family, and proposals that would require a school district 
to provide health and medical insurance to its employes’ dependents are mandatory 
subjects of bargaining. In this re ard Complainant cites Charles City School 
District v. PERB, 100 LRRM 3163 7 Iowa S.Ct. 2/79) where the Court stated: 
II any distinction between employees and their dependents with regard to 
iisu;aice coverage would be spurious where the practical effect of dependent 
coverage is of direct and immediate benefit to the employeesl” Complainant asserts 
the Commission has impliedly made a similar determination by its decision in 
Racine Unified School District, Dec. No. 23381-A (WERC, 11/86), where the 
Commission held that proposals that included the entire insurance policies (which 
in turn included provisions for family coverage) were a mandatory subject of 
bargaining . Just as family coverage is a benefit to the employe, the right of a 
family member to continue coverage upon a “qualifying event” occurring is also a 
benefit. The family members obtain their right to continuation coverage because 
they are the spouse or dependent of an active employe. Similarly, the active 
employe obtains the right to continuation coverage upon the “qualifying event” 
occurring when they are a covered employe. 

The COBRA only extends prior coverage and does not create a new class of 
covered individuals. To be eligible for continuation coverage the individual must 
be an active employe or the spouse or dependent of a covered employe when the 
“qualifying event” occurs. In other words, the right to the continuation benefit 
arises out of the group’plan in effect and rests in the employe and his/her family 
prior to, rather than after, the “qualifying event’s” occurrence. The right to 
continuation coverage is an economic benefit flowing from the employment 
relationship and, therefore, is a mandatory subject of bargaining. Mid-State 
VTAE, Dec. No. 14958-B (Yaeger, 5/77). 

Complainant also contends that the Public Health Services Act, which COBRA 
amended, does not relieve the Respondent of its duty to bargain with Complainant 
over the imposition of the administrative fee. The Act, at Sec. 2202(c), 
provides: 

“C. Premium Requirements - The plan may require payment of a 
premium for any period of continuation coverage except that 
such premium - 

(i) shall not exceed 102 percent of the applicable 
premium for such period and **+“” 

The language of the statute is clear and unambiguous. The plan “may” require 
payment of a premium. It is permitted to charge a premium, not required to, and 
if it does, it cannot exceed one hundred two percent (102%) of the “applicable 
premium .” Although the Act speaks of a plan charging a premium, rather than an 
employer charging an administrative fee, assuming arguendo that the latter is 
permissible, the imposition of such a fee is a mandatory subject of bargaining. 
Menominee -Indian School District, Dec. No. 23849-A (Buffett-, 8/87). There is 
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nothing in the Act that relieves Respondent of its duty to bargain concerning the 
imposition of the fee. Therefore, Respondent has violated Sets. 111.70( 3) (a) 1 and 
4, Stats., by unilaterally imposing the fee. 

Respondent 

The Respondent makes a number of arguments in support of its position that it 
did not commit any prohibited practices by unilaterally imposing the two percent 
(2%) monthly administrative fee for continuation coverage for ex-employes or ex- 
dependents of employes. 

First, Wisconsin law requires that an employer must bargain with a union only 
when it represents the interests of current members of the bargaining unit. 
Citing, Sec. 111.01(3), Stats., and Sets. 111.02(2) and (6), Stats. In accord 
with those statutes, the parties’ Agreement recognizes the Complainant as the 
exclusive collective bargaining representative for: 

All regular full-time and regular part-time certificated 
teaching and other related professional personnel who 
are . . . employed by MMSD . . . (emphasis supplied) - 

There is no authorization in Chapter 111 for a union to represent the 
interests of individuals who are not members of the bargaining unit and this has 
been confirmed by the Commission’s decisions in City of Sheboygan, Dec. 
No. 19421 (WERC, 3/82) and School District of Wisconsin Rapids, Dec. No. 17887 
(WERC, 6/80). The Commission has also held that “an individual who is no longer 
employed due to retirement and without an expectation of further employment is not 
an ‘employe’ within the meaning of MERA, nor is that person a member of the 
bargaining unit .” City of Milwaikee, Dec.-No. 19091 (WERC, 10/81). 

Next, the Respondent asserts that while a bargaining unit member’s interests 
may extend to health care protection for his/her spouse and dependent children, 
that interest is not considered to extend beyond such dependents to other persons 
or relations. This is demonstrated by the fact that health insurance companies do 
not offer any option for coverage to include any other independent adults, such as 
friends, lovers, aunts, grown children, etc. Citing, Barbara J. Cox, 
“Alternative Families: Obtaining Traditional Family Benefits Through Litigation, 
Legislation and Collective Bargaining,” Wisconsin Women’s Law Journal, vol. II 
(Spring 19861, 33-34, as demonstrating the almost total exclusion of such 
individuals outside the traditional nuclear family from family coverage under 
group health insurance plans. According to the Respondent, Complainant is trying 
to argue that the interests of its members extends to ex-spouses (widows, widowers 
and divorcees > . A ‘%livorceeV1 is a person who has legally, and usually factually, 
terminated any domestic relationship with the member. Any interest of a member in 
an ex-spouse’s health protection ended with the termination of the marriage. It 
is in the government’s, not the member’s, interest to ensure such coverage to 
avoid having to pay the cost of health care for the ex-spouse, and it was 
Congress, and not the members, that extended the coverage. Respondent similarly 
argues that Complainant is attempting to extend the interests of its members to 
independent adults who were once dependent children. Such adults may be married 
and have children of their own. There is no precedent or support for a finding 
that the interests of a member extend to providing group health insurance coverage 
to such individuals. 

Respondent contends that group health coverage for ex-employes and for ex- 
dependents of employes are not mandatory subjects of bargaining. In West Bend 
Education Association v. WERC, 121 Wis.2d 1 (1984) the Wisconsin Supreme Court 
discussed the process by which it is determined whether a bar aining proposal is a 
mandatory or permissive subject of bargaining. Section 111.70 l)(a), 7 Stats., must 
be interpreted, and the Court recognized that a school district has a dual role 
under the statute, as an employer with a duty to bargain and as a political entity 
responsible for determining public policy and managing district programs. The 
mechanism for resolving conflicts that arise due to that dual role was described 
by the Court: 

In recognizing the interests of the employees and the interests of the 
municipal employer as manager and political entity, the statute 
necessarily presents certain tensions and difficulties in its 
application. Such tension arises principally when a proposal touches 
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simultaneously upon wages, hours, and conditions of employment and upon 
managerial decision making or public policy. To resolve these conflict 
situations this court has interpreted sec. 111.70(l)(d) as setting forth 
a “primarily related” standard. Applied to the case at bar, the 
standard requires WERC in the first instance (and a court on review 
thereafter) to determine whether the proposals are “primarily related” 
to “wages, hours and conditions of employment ,I’ to “educational policy 
and school management and operation ,I’ to “management and direction’ of 
the school system” or to “formulation or management of public policy.” 
Unified School District No. 1 of Racine Couniy V. WERC, 81 Wis.-2d 
{SK) 89. 95-96, 102, 259 N . W . 2d 124 (lY//) . This court has construed 
“primarily” to . mean “fundamentally ,‘I “basically ,I’ or *‘essentially ,” 
Beloit Education Asso. v. WERC, 73 Wis. 2d (sic) 43, 54, 242 N.W.2d 
231 (1976). 

Id. at 8-9. The Court recognized that since some bargaining matters deal with 
more than one area, the “primarily related” standard may not be applied 
mechanically: 

As applied on a case-by-case basis, this primarily related standard is a 
balancing test which recognizes that the municipal employer, the 
employees, and the public have significant interests at stake and that 
their competing interests should be weighed to determine whether a 
proposed subject for bargaining should be characterized as mandatory. 
If the employees’ legitimate interest in wages, hours, and conditions of 
employment outweighs the employer’s concerns about the restriction on 
managerial prerogatives or public policy, the proposal is a mandatory 
subject of bargaining. In contrast, where the management and direction 
of the school system or the formulation of public policy predominates, 
the matter is not a mandatory subject of bargaining . . . 

Id. at 9. (Emphasis added) 

Respondent cites the U.S. Supreme Court’s decision in Pittsburgh Plate Glass 
as holding that a person who was previously a member of the bargaining unit has 
insufficient community of interest with present members to continue to be 
represented by the union. The Court held that it was not an unfair labor practice 
for an employer to unilaterally offer retirees an exchange for their withdrawing 
from an already negotiated health insurance plan since that was a permissive 
subject of bargaining. The Court noted the lack of the impact of benefits of non- 
members on the terms and conditions of employment of members and the lack of a 
statutory duty on the union’s part to represent retirees since they are not 
members of the bargaining unit. Respondent asserts that the facts in that case 
and in this case are directly comparable. As in Pittsburgh Plate Glass, here the 
non-members were offered an additional option under certain conditions and the 
non-members are ex-employes who have terminated their employment and lost any 
rights they had under the labor agreement as current members, as well as persons 
who never were members of the bargaining unit. The latter group have “an even 
more tenuous connection” with current members’ interests then did the retirees in 
Pittsburgh Plate Glass. In both cases the union has no statutory duty to 
represent non-members and any effort to do so results, at most, in a non-mandatory 
subject of bargaining. 

de 
in 

The Commission’s decision in City of Milwaukee is cited by Respondent as 
monstrating the application of Pittsburgh Plate Glass to this area of the law 
Wisconsin. While the interest of current bargaining unit members may extend to 

fringe benefits that continue beyond their period of employment or membership in 
the unit, group health benefits for non-members are not mandatory subjects of 
bargaining under either Pittsburgh Plate Glass or the Commission’s decisions. 

Green County, Dec. No. 21144 (WERC, 11/83). Relying on those 
cases, Respondent asserts that it is clear under both state and federal law that 
if Complainant has any standing to bargain for the interests of ex-employes or ex- 
dependents, any changes placed upon a group health plan for them has only an 
indirect impact on current members and is a permissive subject of bargaining. 
Further, any proposal to non-members that has a primary impact upon them, and only 
an indirect on current unit members, also is a permissive subject of bargaining. 
Therefore, Respondent did not commit a prohibited practice by failing to bargain 
with Complainant over continuation of group health coverage for ex-employes and 
ex-dependents of employes. 
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Respondent also contends that the continuation/conversion rights of 
beneficiaries of group health and group dental plans were created by enactment of 
COBRA and not through collective bargaining. Those rights are mandated by federal 
law and cannot be traded away in a subsequent bargain. The rights were created to 
“specifically protect the interests of persons who were not members of the 
bargaining unit (where one existed) .‘I COBRA applies to all employers with twenty 
or more employes (with certain exceptions not relevant here), including non- 
unionized employes. This makes the Complainant’s contention that the rights of 
the individuals involved herein arise out of the policy provided through the 
parties’ Agreement nonsense. The continuation rights of ex-employes and ex- 
spouses and ex-dependents of employes arise from federal law, not the parties’ 
Agreement. COBRA also recognized that the new mandates would be burdensome to 
employers and provides that an employer may impose a two percent (2%) 
administrative fee to defray its costs. In this case that fee amounts to a total 
of $27.21 for all twelve individuals who opted to continue their coverage. The 
evidence showed that this amount is only a fraction of the Respondent’s cost of 
administering the continuation coverage. 

It is further contended by Respondent that application of the balancing test 
demonstrates that by imposing the two percent (2%) fee, the Respondent did not 
violate any “significant employe interest” primarily related to wages, hours or 
conditions of employment. The fee represents a 
authorized by federal law .I1 

“de minimis charge that is 
Respondent’s interest in this case is its obligation 

to act for the community’s commercial benefit and, as a matter of public policy, 
to seek to avoid spending tax dollars on matters not related to its educational 
purpose. Respondent should not be required to absorb all of the administrative 
costs of providing the continuation benefit to persons who have, for the most 
part 9 severed their relationship with Respondent and whom, but for federal law, 
would not be eligible for those benefits under the Agreement. Conversely, the 
employe interest involved here is “extraordinarily insignificant .‘I Over a period 
of ten months twelve individuals paid a minimal fee for continued coverage, and no 
current employe eligible to participate in the group health and group dental 
insurance plans has to pay the fee. Employe interest in the imposition of the fee 
is so tenuous that the Respondent did not even consider its duty to bargain the 
matter when it included two unit members on lay off with those to whom it charged 
the fee. Respondent has conceded that it made an error in including those two 
individuals, whose rights were pursuant to contract, with those who continued 
coverage pursuant to COBRA, however, it does not concede that it committed a 
prohibited practice by doing so, given such as minimal fee. It is argued that the 
“de minimus” rule should apply in this case. In that regard, it must be concluded 
that the Respondent’s action is such a “slight departure” from what the Agreement 
generally requires that it must be viewed as either “a permissible exception or as 
not constituting an injury to bargaining unit members at all.” 

Lastly, Respondent contends that Chapter 632 of the Wisconsin Statutes and 
the related administrative rules do not prohibit an employer from charging such an 
administrative fee for processing continuation coverage of group health plans. It 
cites the statutory sections that require such continuation rights and define who 
is eligible for such continuation coverage. 
Sets. 632.897(8) and 632.897(2)(d), Stats., 

Respondent cites the language of 
as setting forth the premium payments 

to be required for such coverage and collected by the employer. According to 
Respondent, Sec. 632.897(2)(d), Stats., does not prohibit an employer from 
charging a fee to cover its costs in processing the premium payments, rather, the 
provision is silent in that regard. Respondent asserts there is no administrative 
rule from the Office of Commissioner of Insurance that interprets the above-cited 
provisions. Respondent also argues that the Examiner may not take administrative 
notice of the document submitted by the Complainant and titled Health Insurance 
Continuation and Conversion Rights, Section 632.897, Wisconsin Statutes, Questions 
and Answers for Employers, since it is not an administraive rule promulgated in 
accord with Chapter 227. Wisconsin Statutes. As the memorandum constitutes 
improperly adopted standards or interpretations of statutes, it is invalid and 
without any force in law. Citing, State, ex. rel. Clifton v. Young, 133 
Wis.2d 193, 200 (Ct. App. 1986). 

DISCUSSION 

As stated in the Findings of Fact, Congress passed P.L. 99-272 (COBRA), which 
among other things required school districts in 
subdivisions of a state, to prov 

Wisconsin, as political 
lified beneficiaries under their group ide to qua 
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health plans who would lose coverage under the plan as a result of a “qualifying 
event ,” the right to elect continuation coverage so as to remain covered under the 
plan. Respondent began offering the right to elect such coverage on January 1, 
1987. Since that time twelve individuals who were qualified beneficiaries under 
the group health and group dental plans provided for by the parties’ Agreement, 
had “qualifying events” occur which made them no longer eligible under the plans 
for the group coverage. Those individuals were notified by Respondent of their 
right to elect continuation coverage provided they pay the entire monthly premium 
for the coverage, plus an administrative fee equal to two percent (2%) of the 
premiums for such coverage. There was no attempt made by the Respondent to 
bargain with the Complainant with regard to imposing that administrative fee. 

COBRA defines “covered employee” and “qualified benficiaries” for purposes of 
the ACT as follows: 

(7) DEFINITIONS. -- For purposes of this subsection -- 

(A) COVERED EMPLOYEE. -- The term “covered employee” means an 
individual who is (or was) provided coverage under a group health plan 
by virtue of the individual’s employment or previous employment with an 
employer. 

(B) QUALIFIED BENEFICIARY. -- 
(i) IN GENERAL. -- The term “qualified beneficiary” means, 

with respect to a covered employee under a group health plan, any 
other individual who, on the day before the qualifying event for 
that employee, is a beneficiary under the plan -- 

(1) as the spouse of the covered employee, or 
(II) as the dependent child of the employee. 

(ii) SPECIAL RULE FOR TERMINATIONS AND REDUCED 
EMPLOYMENT. -- In the case of a qualifying event described in 
paragraph (3) (B) , the term “qualified beneficiary” includes the 
covered employee. 

“Qualifying event” is defined by the Act as follows: 

(3) QUALIFYING EVENT. -- For purposes of this subsection, the term 
“qualifying event” means with respect to any covered employee, any of 
the following events which, but for the continuation coverage required 
under this subsection, would result in the loss of coverage of a 
qualified beneficiary: 

(A) The death of the covered employee. 
(B) The termination (other than by reason of such employee’s 

gross misconduct), or reduction of hours, of the covered employee’s 
employment. 

(C) The divorce or legal separation of the covered employee 
from the employee’s spouse. 

(D) The covered employee becoming entitled to benefits under 
title XVIII of the Social Security Act. 

(E) A dependent child ceasing to be a dependent child under 
the generally applicable requirements of the plan. 5/ 

The continuation coverage requirements are prospective in that the right to 
elect such coverage is only offered to those individuals who lose their 
eligibility for group coverage by reason of a “qualifying event” after the 
effective date. The group coverage that is to be continued is that which is 
provided for by the parties’ Agreement, and in order to be qualified for the right 
to elect continuation coverage, the individual must be a beneficiary under the 
group plan when the “qualifying event” occurs. On the day before the “qualifying 
event” those individuals are either current employes or dependents (including 
spouses) of current employes . Therefore, this case does not involve offering 
continuation coverage to individuals who had lost their eligibility for group 

51 The group health and dental plans in effect define a “dependent” as a 
subscriber’s unmarried child who has not completed the calendar year of 
his/her 25th birthday or who is 25 or over but totally adn permanently 
disabled. 
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health and group dental coverage prior to January 1, 1987, and in that respect 
this case is distinguishable from City of Milwaukee 6/ where bargaining of a 
benefit for already retired employes was involved. Rather, this case is more 
analogous to Green County, where-the Commission held that a proposal to provide 
health insurance for employes upon their retirement was a mandatory subject of 
bargaining. 7/ This case involves what happens to current beneficiaries, i.e., 
current employes and their spouses and covered dependents, upon the occurrence of 
a “qualifying event .” The Respondent’s arguments as to the insufficiency of the 
interest of an employe in an ex-spouse or a dependent who is no longer eligible 
under the group plan is irrelevant, as those individuals’ rights are obtained 
directly through the covered employe. 

While it is the passage of the federal law that extended the benefit, the 
benefit that is the subject of the law is in this case provided for by the 
parties’ negotiated Agreement. Moreover, it is the charging of an administrative 
fee, and not the continuation coverage, that is in issue. What is critical, 
however, is the economic impact of the imposed administrative fee. Albeit a small 
amount, it is nonetheless a cost to the employe or the employe’s dependent upon 
the occurrence of a “qualifying event .” The Respondent’s argument that the amount 
is “de minimis ,” especially when viewed in relation to the cost to Respondent of 
administering the continued coverage , goes to the merits of Respondent’s position 
that such a fee is justified, and not to the fee’s mandatory or permissive status. 
It is a matter of who is going to pick up the added cost of providing a benefit 
upon a “qualifying event ,I1 and while the Respondent obviously has a legitimate 
interest in minimizing its costs in this regard, the issue primarily relates to 
“wages”, rather than to Respondent’s interest in the management of the District 
and the formulation of policy. 

It is also noted that the provision of COBRA upon which Respondent relies as 
authorizing to charge an administrative fee, states: 

(C) PREMIUM REQUIREMENTS. -- The plan may require payment of a 
premium for any period of continuation coverage, except that such 
premium -- 

(i) shall not exceed 102 percent of the applicable premium 
for such period, 

(Emphasis added > 

Assuming that statutory provision permits Respondent to charge such an 
administrative fee, the fee is not required, rather it is permissible up to a 
maximum of two percent (2%) of the applicable premium. That discretionary 
authority under the federal statute must, if possible, be harmonized with 
Respondent’s duties under the Municipal Employment Relations Act (MERA). 8/ The 
Examiner finds nothing that would distinguish that discretionary authority from 
other statutory authority of the Respondent that concerns a subject that primarily 
relates to “wages, hours or conditions of employment ,” and which is therefore 
manditorily bargainable, e.g. the authority of a school board under Wisconsin’s 
school statutes to set the compensation of its employes. 

Therefore, to the extent the Respondent is permitted by law 9/ to charge a 
fee for administering the continuation coverage for the group health and group 
dental plans covering the employes in the bargaining unit represented by 
Complainant and their spouses and dependents, the imposition of that fee is a 

61 Dec. No. 19091. 

7/ Dec. No. 21144 at 8-9. 

81 Glendale Prof. Policemen’s Assoc. v. Glendale, 83 Wis.2d 90 (1978). 

91 While Complainant contends that Respondent is not authorized by COBRA to 
charge such a fee and is prohibited by Sec. 632.897(2)(d), Stats., from 
charging such a fee, it makes no claim that such a fee is an illegal subject 
of bargaining . Absent such an allegation, and given the Complainant’s claim 
that the fee is a mandatory subject of bargaining about which Respondent was 
required to bargain, the Examiner declines to address that issue. 
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mandatory subject of bargaining within the meaning of Sec. 111.70(3)(a)4, Stats., 
about which Respondent is required to bargain. By implementing such a fee without 
first bargaining, or offering to bargain, the matter with Complainant, Respondent 
violated Sec. 111.70(3)(a)4, and derivatively, Sec. 111.70(3)(a)l, Stats. 

Dated at Madison, Wisconsin this 29th day of February, 1988. 

WISCONSIN EMPLOYMENT RELATIONS COMMISSION 

By -s\oy p<--.. 
David E. Shaw , Examiner 

ac 
A0560A. 09 
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"APPENDIX B" 
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-TITLE XXII--REQUIREMENTS FOR CERTAIN GROUP HEALTH PLANS 
FOR CERTAIN STATE AND LOCAL EMPLOYEES 

“SEC. 2201. STATE AND LOCAL GOVERNMENTAL GROUP HEALTH PLANS 
MUST PROVIDE CONTINUATION COVERAGE TO CERTAIN INDIVIDUALS. 

“(a) IN GENERAL-III accordance with regulations which the Secreta 
each group health plan that is maintained by any State that receive unds under thts 7 

shall prescrib, 

‘Act, by any political subdivision of such a State, or by any agency or instrumentality of 
such a State or political subdivision, shall provide, ia accordance with this title, that each 
qualified bcaedciary who would lose coverage under the plan as a result of a qualifying 
event is entitled, under the plan, to elect, within the election period, continuation coverage 
under the plan. 

“(b) EXCEPZION vow CRAW -s.-Subsection (a) shall not apply tcw 
“(1) any group health plan for any calendar year if all employers m$ntaining 

such plan normally employed fewer than 20 employees on a typical busmess day 
during the preceding calendar year, or 

“(2) any group health plan maintained for employees by the government of the 
District of Columbia or any territory or possesston of the United States or any 
agency or instrumentality. 

Under regulations, rules similar to the rules of subsections (a and (b) of section 52 of 
the Internal Revenue Code of 1954 (relating to employers un d er common control) shall 
apply for purposes of paragraph (1). 

* l * 

SECS. 22022206. [Public Health Service Act Sees. 2202.2206 are omitted because they 
arc substantively the same as We Sees. 162(k)(2)-(6) at 116.1 

“SEC. 2207. ENFORCEMENT. 
‘Any individual who is aggrieved by the failure of a State,’ political subdivision,, or 

agency or instrumentality thereof, to comply with the requirements of this title may bnng 
an action for appropriate equitable relief. 

“SEC. 2208. DEFINITIONS. 
“For purposes of this titlc- 

“(1) GROUP WXLTH PLAN.- The term ‘group health plan’ has the meaning given such 
’ term in section 162(i)(3) of the Internal Revenue Code of 1954. 

c a’ 8 

[Public Health Service Act Sets. 2208(2)-(4) are omitted because they are substantively 
the same as Code Sects. 162(k)(7) (A)-(C) at 116.1 

1 * r)r 

(b) EFFECITVE DA%-[Substantively the same as Act Sec. 10002(d) at p 22.1 
(c) NOTWKATION TO COVERED EYPLOYFXS- At the time that the amendments made by this 

section apply to a group health plan (covered under section 2201 of the Public Health 
Service Act), the plan shall notify each covered employee, and spouse.of the employee 
(if any), who is covered under the plan at that time ?f the conttnuatton cov<rag$ r?- 
quired under title XXII of such Act. The notice furnished under thu subsectton IS in 
heu of notice that may otherwise be required under section 2206(l) [substantively the 
same as Code Sec. 162(k)(6)(A)) of such Act with respect to such individuals. 

(I 23 
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Law Pro&i&s Involved 
INTERNAL REVENUE CODE of 1954 

(“ACT SECTIONS” REFER TO THE CONSOLIDATED OMNIBUS BUDGET 
RECONCILIATION ACT OF 1985 [P. L. 99-2721) 

[al!Z] SEC. 106. CONTRIBUTIONS BY EMPLOYER TO ACCIDENT 
AND HEALTH PLANS 

(a) IN GENERAL&TDSS income does not include contributions by the anpIoycr to accident 
or health plans for compensation (through insurance or otherwue) to his employees for 
personal injuries or sickness. 

(b) EXCEPTION FOR HIGHLY Com~ms.rrm INDIWDUA~~ WHERE PUN FAIU To PRWIDE 
CWAIN CONTINUATION Covmuc&- 

(I) IN cmwm~-Subsection (u) shall not apply to M amount contributed by an rm- 
player on behalf of a highly compensated individual within fhe meaning of section cy 
105(h)(5)) lo -ia ‘group h&a&h plm tiwtained by such employer unless all such plaw 
maintained by such employer meet the continuing cowrage requirements of section 162(k). 

(2) EXCEPTION FOR CERTAIN PLANS.- Paragraph (1) shall not apply to any- 
(A) group health plan for any cakndar year if all cmp!oyevs maintaining such 

plan nomafly employed jewer than 20 employees on a typical bnkness duy during 
the /weceding calendar year, 

(B) governmental plan (within the meaning of section 414(d)), or 
(C) church plan (within the meaning of section 414(e)). 

Under regulations, rides similar to the rules of subsectim (a) and (b) of section 52 
(relating to employers under common control) shall apply for pwposes of subpara- 
graph (A). 

(3) GROUP HEAL TH PUN.-Fot purposes of this subsection, the tern “group hedth 
plan” has the meaning given such tm by section 162(i)(3). 

Amendment Note not apply to plan years beg&nlng before the 
Act Sec. 10001(b) amended Code Sec. 106 by later of- 

lnsertlng “(a) In general.-** before “Cross” (A) the date on which the last of the colleo- 
and adding new rubsectlon (b) to read as above, Uve bargalnlng a-meats relating to the plan 
effective for plan years beginning on or after terminates (detennlned wlthout regard to any 
July 1. 1986 except for a special rule applicable extenslon there@ agreed to alter ‘the date of 
to collective bargalnlng agreements. the enactment ot this Act), or 

Act Sec. 10001(e)(2) provides: (B) January 1. 1987. 
(2) Special Rule for CollecUve Bargalnlng For purposes ot Pubparagraph (Ah any plan 

Agreements.-In the case of a group health plan amendment made pursuant to a collective bar- 
malntalned pursuant to one or more coIlecUve galnlng agreement relating to the plan which 
bargalnlng agreements between employee rep amends the plan solely to conform to any tc 
resentatlves and one or more employers ratlfled qulrement added by this cectloa shall not be 
before the date ot the enactment o! this Act, treated as a termlnatlon oL such collecth berc 
the amendments made by thls section shall galnlng agreement. 

[f 161 SEC. 162. BUSINESS EXPENSES 

(i) GROUP H-L-~ PLANS.- 
* * 1 

c I * 

(2) PLANS YUST PROVIDE CONTINUATION COVERAGE TO CERTAlN lNDIVlDUALS.- 
(A) IN CWERAL.-NO dedurtion shall be allowed under this section for CX~~~UCS 

p&i or incurred by an employer for any group health plan maintained by such em- 
ployer unless all such p&n-s maintained ly such employer meet the continuing coverage 
requirements of subsection (k). 

(B) EXCEPTION FOR CERTAIN SMALL WP~YERS, trrc.--Subparagraph (A) shall 
not apply to any plon described in section 106(b)(2). 
(3) GROUP HEALTH PUN .-For purposes of this subsection the term “group. health 

plan” means any plan of, or coutnbutcd to by, an employer to provide medial care 
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(as defined in section 213(d)) to his employees, former employees, or the families of 
such employees or former employees, directly or through insurance, reimbursement, 
or otherwise. 

0: * 
(k) CONTINUATION COVEUAGE R~~um~~ks OF GROUP HEALTH PLANS.-- 

(1) IN camt..--For pisrposPs of subsection (i)(2) and sections ltM(b)(l), a groufi 
health plan meets the rc 

% 
uirements 

would lose co~eragc un 
of thir subsection only if each quaIi&d benefiiary toha 

er the plan as a result of a Qudifying cvnrt i.r entitled to ekct, 
within the elec&m period, continuation Cowrage u&f he plm 

(2) CONTINUATION COVERACE+F~Y purposes of paragraph (1): lk ievm “continuation 
covnagfl means coverage under tk ph which meets tk follmng requirements: 

(A) TYPE OF BENEFIT COVERAGE .-Tk coverage must consist of c~eragc which, 
a~ of the time the coverage is bkng provided, is identical to the coverage provided 
under tk plan to sin&arly situated beneficiaries under the plan with respect to whon~ Q 
qualifying event hQs not occurred. 

(B) &RIO0 OF COVERAGE. -The coverugc must extend for at lCQft tk period be 
ginning on the ddc of Ute qualifying eved and ending not eartier than tk eat%est of 
tk following : 

(i) hfAXlVVM PERIOD.-IU tk C4l.W Of- 

(I) a qualifying event described in Paragraph (3)(B) (r&t&g to tern& 
nations and reduced 
qualifying event, and 

hours), tk date whuh ir 18 months after tk date of tk 

(II) any qualifying event not described & sub&use (I), tk date which 
is 36 months affef the date of the qualifying went. 
(ii) END OF PLAN .-Tk date ok which rk mrployer ceases io pro&e any 

group kolth plan to any employee. 
(iii) FAILURE TO PAY YREUIVN .-Tk ddr on which c&age ceases under tk 

p&art by reaon ?f a failure to make timely mment of any premium required 
under tk plan wtth respect to rhe qnalifid beneficaary. 

(iv) RE~~PIAYUEN~ OR UDICARE EIJGIBILJTY.-The tide on which the qualijied 
bene&Gary first becomes, after tk date of tk election- S .’ 

(I) a couered employee under any other group kaIth p&an, or 
(II) entitled to benefits under title XVIII of tk Social Secn&y Act. 

(u) REMARRIAGE OF smvsE .-In the care of an individua/ who ir a qudi d 
benetiry by rearon of bein Liz ’ h 
tk beneficiary remanies a nlf 

tk spouse of a cuoered employee, tk &te on w 
becomes cowved under .a group kaIth plan. 

(c) PREMIVU REQWREXENTS .-Tk plan may require payment of a premium for 
any period of continuation coverage, except lhat such premium- 

a~ (i) shall not fxceed 102 pwcent of tk applicable premium for such period, 

(ii) may, at theI election of tk pays, be made in monthly installments. 
If an election is made after tk qualifying event, tk plan shalI pmtrit payment fw 
con&u&on coverage during ik period preceding tk election to be made within 45 
days of tk date of tk election. 

(0) NO REQUIREMENT OF INSvRABlutY .-Tk coverage may not be cowiitiowd 
upon, or discriminate on tk basis of lack of, evidence of ins~abili4y. 

(E) CONV~XS~ON OPTION .-In tk. case of a qualifid bene&iary &hose period of 
continuation coverage expires under subparagraph (B)(i), tk plcrn must, during the 
1804~~ pet&d ding on such elpiration da&, prouide to tk qnalifud b~jiciary the 
oprion of enrotlment rsndtt a conversion kaith plan otherwise generally a~&& 
under tk plan. 
(3) QVAUFYINC WENT.--For purPoscs of this subsection,’ tk trrpn “qnaliiying CII& 

means, with respect to cony coyered employee, any of the followin 
tk continuation couetage required under thiz subsection, OdJ 

events which, but for 
w 

coueragc of a qualified benejiciary: 
result im tk loss of 

(A) Tk &ath of tk cowred employee. 
* (B) Tk termination (other than by reas~ of such wpIoyep’r gross mticondnct), 
ot reducticn of hours, of tk covered cmploye~s cvnploymenb. 

116 
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(C) The diuotze or kgal s&&on of the covered employee from the -$lo~~e’~ ’ 
SjMUC. 

(D 
A! 

The covered employee b&ning rntitkd to b@ts w&r titk XVIII of :k 
Social ecnrity Act. 

(E) A &per&n: child ceahg to be a drpendat child + the gmndly 
applkabk reqnircnunts of the ph. 
(4) APPLICABLE PRENIUU.-For gwt#ores of this smbsection- 

(A) IN Cm-~--The term *ap$icabk prc?ri~m” WU~M, with teswct to c~ly 
#God of contiwrior, coverlagc 0 -Ad benej&rq jhe ctst to the pbn for ElKIl 
ptvibd of the coverage for n y tinated benejicnmes wrth respect to whom a 
&fyiw mmt hoz not occu*Icd (W;rhont regard to whether such cost ir paid by the 
employer or evnploycc). 

(B) SP~AL RULE FOR ~EUWNSURED PUNS.-To riK e%tent that a pk#r is a sdj- 
insured p&n- 

(i) IN GENERAL-Except os plovided in cktu~e (ii), the @plicabk wnniron 
for any pe&d of continuation coverage of @ifid bcnejkia&s shall be rqd 
to a reasonable estimate of the cost of ‘proding cowmge for stub @rid (W 
simihuly sit noted bev&iaries which- 

(I) is drtemained on am actnwiul basis, und 
(31) takes into account such fgEtots ok the SCCYC~WY may pIcJnibe 

in tegulotionJ. 
(ii) DETERUINATION ON BASIS OF PAST cosr.-If a @hut adminktrator ekcts. to 

have this clause apply, the applicable pwmium for any pet&d of continnat&ni 
couctagc of qua/&d bevu&ia&s shall be equal to- ‘. . - 

*! (I) the cost to the phn for simhti situated benefiicuirs for the sumc 
pm&d occumhg during .tk preceding lil: 
gtaph (Cl, adjusted by 

t-t&m per&d W&Y subpara- 

(II) the jmenaage increase or de;rarc ir, ihe implicit price &jlatot of 
the gros.s notwnol product (cok&ted by tk Depo&ncnt of Commerce cpd 
published in the Survey of Current Bnsine.ss) for the 12-month~pe+odp~~~~ 
on the last day of tk ixth month of such preccdisg &tennmaWn 
(iii) CUUSE (ii) NOT TO APPLY WHERE SlCNlFlCANT cti~NG&-A pka Qd??Si?& 

tratot may not rlect to have clause (ii) apply in “7 case in which thete is any 
significant difletence, between tk drtermirsatwn mod and tk preceding detet- 
mination jmiod, in coverage under, ot in employees couered by, the plorr The 
determination under tk preceding sentence for any deter&notion #e&d &all be 
mode at the sanu time as tk determination under mbporagraph (C). 
(C) DEERUINATION PEKXOD .-The &tmnitMtion oft any applicable ~emium rholI 

be made for a peviod of 12 months olnd rhdl be mode before tk beginning of such period. 

(5) ELECTION.-Cm purposes of this subsection- ’ ’ 

. . (A) ELECTION muoo.-The term “election period” nuwu tk period which :. 
’ (i) begins mot laler than tk date on which coawagc. teminotrr n&r tk 

phn by reasons of a qndifying eunt, ’ ’ 
(ii) ir of at least 60 dayd duration, and *: . . ” 
(iii) ends not earlier than 60 days after the i&r of- . . - 

(I) the date drsnibed in clause (i), or ’ 
. ,:. _ 

WI in :k cw of any quaI@d beneficiwy who fec&cg rroticd w&r 
patograph (6)(D), the date of such motice. 

(B) Eym OF YlON ON QTHER. 8EmvcI.+m~s.-Exce~t os.othe&se { ec&f 
e. as ekctm, my ekchon by a q”‘tf”d~bene$caory defcnbed en +ue ($(I] 01 
(4 of pwogroph (7)(B) shall be deeme to mcl 
on behalf o any 0th qnolijied berumiy who would lose coverage ytdtl the p&m 

f 

e an ekctson of cont~nation coverage 

byreasono thcqdijyingezmt. s ,. . .- 

(6) NOTICE Rt?QvrRwEwn.-In accord&cc with tegn&ions plesctibed by the Stctet&- 
(A) tk gtoup health @TM rholl pro&k, at tk timr’ of comuncemeut of 

coutragc nwkr the ply, wnttcn nottie to each cowred employee msd r/wnse of the 
employee (if any) of the rights prou&d undet thir subsection, . . _ . . ,. . 
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16 New Coverage Rules 40-c Group Health Plans 

‘. : 
(BJ the c!nployer of .an entploye~ under a plan must notify thr..pJan udmin&dor 

’ if a qualifying awrtt described in’ iubpomgropfr (A), (BJ, or (DJ of #aragra#g (3) 
with respect to such employee withh 30 doys of the date of the qualifying event, 

(C) each covered employee or qualified be~ficiary is responsible for notifying 
tire plan adnrinistrator of the occurrence of any qualrfying event described in s& 
paragraph (CJ or (EJ of paragraph (3), and 

’ (0) the plan administrator shaJJ notify- 
(i) in the case of a qualifyi?g event described b subparagraph (A), (BJ, or 

(DJ of paragraph (3), at:y qualrfied beneficiary with respect to such event, and 
(ii) in thk case of a qualifyin 

of paragraph (3) where the covere d 
event described in subparagraph (CJ or (EJ 

employee notil;rr the plan administrator under 
sulporagraph (CJ, any qualified benefkuary with respect to such event, 

of such bnrcficiary’s tights under this subsection. 
For purposes of subparagraph (DJ, any notification shall be made within 14 &ys of the 
date on which the plan administrator is twtified under ntbparagraph (B) or (C), whi.chcuer 
id applicable, and any such twti cation * 
tJu spouse of the covered P 

to an individud who is a qnaJified benefi 
emp oyee shall be treoted as twtijicotion to alJ other 

beneficiaries residkg with suclr spouse at the time such notificdion is made. 
3 ‘fi 

(7) DEHNITI~NS .-For purposes of tlris subsection- 
(A) COVERED EMPWYEE--Th term “covered employee” means an indivihal who 

is (or was) provided coverage under a group health plan 
employment or previous ernploymcnt with an employer. 

by v&e of the indiz&a~s 

(BJ QUALIFIED BENEFICIARY.- 

(i) IN cxNt%.iL--The term “qualified beneficiary” mean+ .ruirh respect to a 
covered employee under a group health plan, any other ind&ual who, on the 
doy before the qualifying event for that employee, is a benqkiary under the 
plo?t- 

(I) as the spouse of the covered employee, or 
(II) as the dependent child of the employee. 

(ii) SPECIAL RULE FOR rE~biINArioNs AND REDUCED EUPWYbiEN7’.-I?8 tha casi 
of a qualifying event described in posagrabh (3)(B), the term “‘qua&d bmrffi- 
ciary” includes the covered employee. 
(c) PLAN ADIllNISTRATOR .-The term “‘plan administrator” has the meaning given 

tJu term “administratof’ by section 3(16)(A) of the EmpJoyee Retiraneat Iacotne 
Security Act of 1974. 

Amondmoat Note8 The above amendments are effective for plan 
Act Sec. 10001(a) redesignated Code Sec. years beglnnlng on or after July 1. 1986 ex@pt 

X2(1)(2) as (3) and added a new paragraph for the special rule applicable to collective bar- 
(2) to read as above. galnlng agreements (see 115). 

Act Sec. 10001(c) amended Code Sec. 162 by 
m&slgnathg subsection (k) as (I) and addlng 
new subsectlon (k) to read as above. 

. 

EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974 
“ACT SECTIONS” REFER TO CONSOLIDATED OMNIBUS BUDGET 

RECONCILIATION ACT OF 1985 s[P. L. 99-2721 
CIVIL ENFORCEMENT 

[f 171 sec. 502. 

(c) Any administrator (1) utho foil: to beet :te requirements of paragraph (I) or (4) 
of section 606 [substantively the same as Code Sec. 162(k)(6)(A) and (D) ] with respect 
to a participant or beneficiary, or (2) who fails or refuses to comply with a request for any 
information which such administrator is required by this title to furnish to a participant 
or beneficiary (unless such failure or refusal results from matters reasonably beyond the 
control of the administrator) by mailing the material requested to the last known address 
of the requesting participant or beneficiary within 30 days after such request may in the 
court’s discretion be personally liable to such participant or beneficiary in the amount of 
up to $100 a day horn the date of such failure or refusal, and the court may in its 
discretion order such other’ relief as it deems proper. 

Amendment Note who falls to meet the requirements o! para- 
Act Sec. lOOO!i?(b) amended ERISA Sec. 502(c) graph (1) or (4) OC se&on GO6 with respect to 

by Inserting after “any admlnlstrator” “(1) a partlclpant or beneflclary, or (2):‘. 
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18 New Coverage Rules for Group Health Plans 

ACT SECTIONS NOT AMENDING 
ERISA OR 1954 CODE 

(“ACT SECTIONS” REFER TO CONSOLIDATED OMNIBUS 
BUDGET RECONCILIATION ACT OF 1985 [P. L. 993721) 

[u21] SEC. 10001. 
l * * 

(e) EFF~ DA=.- 
(1) GENERAL RULL-ThC amendments made by this section shall apply to plan years 

beginning on or after July 1, 1986. 
(2) SPEI=IAL RULE FOR 0XLECIlVE BARGAINING ACREEWXTS.--In thC Case Of Z grOUp 

health plan maintained pursuant to one or more collective bargaining agreements 
between employee representatives and one or more employers ratified before the date 
of the enactment of this Act, the amendments made by this section shall not apply 
to plan years beginning before the later of- 

(A) the date on which the last of the collective bargaining agreements 
relating to the plan terminates (determined without regard to any extension 
thereof agreed to after the date of the enactment of this Act), or 

(B) January 1, 1987. 
For purposes of subparagraph (A), any plan amendment made pursuant to a collec- 
tive bargaining agreement relating to the plan which amends the plan solely to 
conform to any requirement added by this section shall not be treated as a termination 
of such collective bargaining agreement. 

[a221 SEC. 10002. 
4 l * 

(d) EFFECllVE DA=.- 
(1) Gw~acrt. PULL-The amendments made by this section shall apply to plan years 

beginning on or after July I, 1986. 

(2) SPECIAL PULE FOR COLLECTWE BARGAINING AC -.-In the case of a group 
health plan maintained pursuant to one or more collective bargaining agreements 
between employee representatives and one or more employers ratified before the date 
of the enactment of this Act, the amendments made by this section shall not apply 
to plan years beginning before the later of- 

(A) the date on which the last of the collective bargaining agreements re- 
lating to the plan terminates (determined without regard to any extension thereof 
agreed to after the date of the enactment of this Act), or 

(B) January 1, 1987. 

For 
tive ii 

urposes of subparagraph (A), any plan amendment made pursuant to a sollec- 
argaining agreement relating to the plan which amends the plan solely to con- 

form to any requirement added by this section shall not be treated as a termination 
of such collective bargaining agreement. 

(e) NOTIFICATION TO COVERED EMPLOYIZES .-At the time that the amendments made by 
this section apply to a group health plan (within the meaning of section 607(l) of the 
Employee Retirement Income Security Act of 1974), the plan shall notify each covered 
employee, and spouse of the employee (if any), who is covered under the plan at that 
time of the continuation coverage required under part 6 of subtitle B of title I of such 
Act. The notice furnished under this subsection is in lieu of notice that may otherwise 
be required under section 606(l) [substantively the same as Code 5%~ 162(k)(6)(A)] of 
such Act with respect to such Individuals. 

[I231 “Z&$03. CONTINUATION OF HEALTH INSURANCE FOR STATE 
AND EMPLOYEES WHO LOST EMPLOYMENT-RELATED 
COVERAGE (PUBLIC HEALTH SERVICE ACT AMENDMENTS). 

(a) IN GENERAL-The Public Health Service Act is amended by adding at the end the 
following new title: 

!I 21 


