STATE OF W SCONSI N

BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

M LWAUKEE TEACHERS'
EDUCATI ON ASSCCI ATI ON,

Conpl ai nant, : Case 200
: No. 39310 MP-2012
VS. : Deci sion No. 24948-C
M LWAUKEE BOARD OF
SCHOOL DI RECTORS,
Respondent .

Appear ances:
Perry, Lerner & Quindel, S.C., Attorneys at Law, by M. Richard Perry at

hearing and on brief and M. Barbara Zack Qindel on brief,
823 North Cass Street, MIwaukee, Wsconsin 53202, appearing on
behal f of the MIwaukee Teachers' Education Associ ation.

M. Mlton B. Ellis, Attorney at Law, MIlwaukee Board of School
Directors, P.O Drawer 10K, M I waukee, Wsconsin 53201, appearing
on behal f of the MI|waukee Board of School Directors.

ORDER AFFI RM NG AND MODI FYI NG EXAM NER' S FI NDI NGS COF FACT,
CONCLUSI ONS CF LAW AND ORDER

Exam ner Janmes W Engmann having on Novenber 14, 1988 issued Findings of
Fact, Conclusions of Law and Order in the above matter, wherein he determ ned
that the MIwaukee Board of School Directors had comitted a prohibited
practice within the neaning of Sec. 111.70(3)(a)5, Stats., by refusing to
arbitrate a grievance filed by the MIwaukee Teachers' Education Association
and wherein he therefore ordered the Board to arbitrate said grievance; and the
Board having on Decenber 2, 1988 tinely filed a petition with the Conmi ssion
seeking review of the Examiner's decision pursuant to Secs. 111.70(4)(a) and
111.07(5), Stats.; and the parties having filed witten argument in support of
and in opposition to said petition, the last of which was received on March 27,
1989; and the Conmission having reviewed the Exam ner's decision, the record,
and the parties' witten argunents and being fully advised in the prenises,
makes and issues the follow ng

ORDER 1/

1/ Pursuant to Sec. 227.48(2), Stats., the Conm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Conm ssion
by following the procedures set forth in Sec. 227.49 and that a petition
for judicial review naning the Comm ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

(Footnote 1/ is continued on page 2.)



A That the Examiner's Findings of Fact 1-19 are affirned.

B. That the Examiner's Findings of Fact 20 is set aside and Exam ner's
Fi nding of Fact 21 is adopted as Conmi ssion Concl usion of Law 2.

C. That the Examiner's Conclusion of Law 1 is affirmed, and Exam ner's
Conclusion 2 is renunbered and adopted as Comm ssion Concl usion of Law 3.
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(Footnote 1/ continued from page 1.)

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order nmay, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to
s. 17.025(3)(e). No agency is required to conduct nore than one
rehearing based on a petition for rehearing filed under this subsection
in any contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
deci sion, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

(c) Copies of the petition shall be served, personally or by
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certified mail, or, when service is tinely admtted in witing, by first
class mmil, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the
proceeding in which the order sought to be reviewed was nade.

Not e: For purposes of the above-noted statutory tine-limts, the date of
Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Comm ssion;
and the service date of a judicial review petition is the date of actual
recei pt by the Court and placenent in the mail to the Conmi ssion.
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That Paragraph 1 of the Examiner's Order is affirned.
That Paragraph 2(a) of the Examiner's Order is revised to read:

Cease and desist from violating the parties' collective
bargai ning agreement by refusing to arbitrate grievances
whi ch are covered by the arbitration clause, on its face, and
which are not specifically excluded from the arbitration
procedure by sone other provision of the contract.

That Paragraph 2(b) of the Examiner's Order is nodified to read:

b. Take the following affirmative action which the
Commission finds wll effectuate the purposes and
policies of the Minicipal Enployment Relations Act.

1. Proceed to arbitration on the nerits
of the Roberts grievance filed by
the MIEA on May 20, 1986.

2. Notify the MIEA, in witing, of its
wi | i ngness to pr oceed to
arbitration on t he Roberts
gri evance.

3. Notify all enployes by posting in

conspi cuous places where bargaining
unit enployes are enpl oyed copies of
the Notice attached hereto and
mar ked "Appendi x A". Such copi es
shal | be si gned by t he
Superintendent of Schools and shall
be posted immediately upon receipt
of a copy of this Oder for sixty
(60) days. Reasonabl e steps shall
be taken to insure that said Notice
is not altered, defaced or covered
by other material.

C. That Paragraph 2(c) of the Examiner's Oder is
af firnmed.

G ven under our hands and seal at the Gty
of Madison, Wsconsin this 6th day of
Sept ember, 1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A._Henry Henpe /s/
A. Henry Henpe, Chairmnman
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Her man Torosi an /s/
Her man Tor osi an, Conm ssi oner

Conmi ssioner WIlliamK. Strycker did not participate.
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Appendi x "A"

NOTI CE TO ALL EMPLOYES

Pursuant to an Order of the Wsconsin Enpl oynent Relations Commi ssion,
and in order to effectuate the policies of the Minicipal Enploynent Relations
Act, we hereby notify our enployes that:

1. W will not violate our collective bargaining
agreenment with the M Iwaukee Teachers' Education
Associ ation by ref usi ng to pr oceed to
arbitration of grievances which are covered by
the arbitration clause, on its face, and which
are not specifically excl uded from the
arbitrati on procedure by sone other provision of
the contract.

Dated this day of , 1989.

By

for the MIwaukee Board of School Directors

THI S NOTI CE MUST BE POSTED FOR SI XTY (60) DAYS FROM THE DATE HERECF
AND MUST NOT BE ALTERED, DEFACED OR COVERED BY ANY MATERI AL.

gjc
G3211G NO



M LWAUKEE BOARD OF SCHOOL DI RECTORS

MEMORANDUM ACCOVPANYI NG ORDER AFFI RM NG AND MZDI FYI NG
EXAM NER' S FI NDI NGS OF FACT, CONCLUSI ONS CF LAW AND ORDER

BACKGROUND:

On August 31, 1987, the M Iwaukee Teachers' Education Association (MIEA)
filed a conplaint with the Wsconsin Enploynent Relations Conmi ssion (Board)
alleging that on July 21, 1987, the M| waukee Board of School Directors had
conmitted a prohibited practice within the neaning of Sec. 111.70(3)(a)5,
Stats., by refusing to arbitrate a grievance filed by enploye Roberts. O
Cctober 2, 1987, the Board filed a Motion to Restrain Proceedings alleging that
the grievance the MIEA wi shed to arbitrate raised issues which were duplicative
of issues raised in another conplaint filed by the MIEA being litigated before
Commi ssi on Exami ner Shaw. The Exam ner denied the Board Mtion on Novenber 6,
1987 concluding that the Shaw case involved statutory duty to bargain issues
while the grievance the Board was refusing to arbitrate sought enforcenent of
certain contractual rights.

By letter dated Novenber 16, 1987, the Board advi sed the Exami ner and the
MIEA that it was now prepared to arbitrate the Roberts grievance although it
remained the Board's position that the grievance was not substantively
arbitrable. The MIEA advised the Exam ner on Decenber 4, 1987 that it w shed
to proceed to hearing. On Decenber 8, 1987, the Board filed a Mtion to
Di smiss alleging that because the Board was now willing to proceed to arbitrate
the Roberts grievance, the case was noot, and the conplaint should be
di sm ssed. The Exam ner subsequently advised the parties that he was
proceeding to schedule hearing as to the Board's Mtion and the nerits of the
underlying conpl aint. On January 28, 1988, the Exami ner issued a Notice of
Hearing setting hearing for March 4, 1988.

On February 4, 1988, the Board filed its Answer which stated inter alia
that: (1) the Roberts grievance was not substantively arbitrable; (2) matters
raised by the Roberts grievance were already fully litigated before Exam ner
Shaw;, (3) the case was nmoot given the Board's wllingness to proceed to
arbitration; and (4) the MIEA was acting in bad faith and proceeding solely to
harass the Board. On March 2, 1988, the Board filed a Supplenental Mtion to
Di smiss asserting that because the Board had removed the letter of reprinand
from enpl oye Roberts' file, the grievance underlying the refusal to arbitrate
case was now noot and the conplaint should be dism ssed. Hearing was held
before the Examner on March 4, 1988. Post-hearing briefs were received
t hrough June 7, 1988.

THE EXAM NER' S DECI SI ON

Responding to the Board's Motion to Dismss, the Exam ner first analyzed
the issue of whether the MIEA's refusal to arbitrate conplaint had been
rendered noot by the Board's ultimate agreenent to proceed to arbitration.
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Appl yi ng the Wsconsin Suprene Court's definition of "nootness" as set forth in
VWERB v. Allis Chalners Wrkers Union Local 246, UAWA-CI O 252 Ws. 436 (1948,
the Exam ner concluded that as the Board refused to arbitrate the underlying
grievance for four nmonths and as the conplaint was not filed until after the
Board's refusal and as the Board does not concede that its actions were
violative of Sec. 111.70(3)(a)5, Stats., the case does not present:

1. "An abstract question" which does not rest upon
existing facts or rights; or

2. "A pretended controversy"; or

3. An effort by a party to receive "a decision in
advance about a right before it has actually
been asserted or contested."

As to the Board argunent that the case was noot because a decision "cannot have
any practical legal effect”, the Exam ner concluded that acceptance of this
argument was i nappropriate because, under the Conmission's rationale in Unified
School District No. 1 of Racine County Dec. No. 11315-A (WERC, 4/74), dism ssal
of the conplaint would frustrate the public policy behind the Minicipal
Enpl oynent Relations Act and would deprive the MIEA of the right to seek a
remedy which would prevent the Board from engaging in future refusals to
arbitrate. Lastly, citing Local 150, SEIU, Dec. No. 16277-C (WERC, 10/80), the
Exam ner concluded that the conplaint was not noot because it raised |egal
questions of public interest and inportance in a factual situation which was
likely to recur.

The Examiner then turned to the Board' s Supplenmental Mtion to Dismss
wherein the Board argued that the case was noot because the Board had renoved
the letter of reprimand which pronpted the underlying grievance from Roberts'
file. Initially, the Exam ner noted that renoval of the letter was irrel evant
to the issue of whether the refusal to arbitrate is noot. As to the question
of whether renoval of the letter would noot the case before the arbitrator, the
Exam ner opined that the MEA was entitled to seek from the arbitrator a
determination of whether the issuance of the letter was violative of the
col I ective bargai ning agreemnent.

Having rejected the Board' s nootness arguments, the Examiner turned to
the nerits of the refusal to arbitrate dispute. Concluding that the United
States Suprene Court's decision in AT & T Technologies Inc. v. Conmunications
Wrkers of Anerica, 475 US. 643 (1986) was consistent with the Wsconsin
refusal to arbitrate analysis adopted by the Wsconsin Suprene Court in Dehnart
v. Waukesha Brewing Co., 17 Ws. 2d 44 (1962) and Joint School District No. 10
v. Jefferson Education Association, 78 Ws. 2d 94 (1977), the Exam ner then
applied AT & T to the case at hand.

He hel d:
In AT & T the Court gleaned four guiding
principles from the Steelworkers Trilogy. The Court
sai d:
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The principles necessary to decide
this case are not new. They were set out
by this court over 25 years ago in a
series of cases known as the Steel oworkers

Tril ogy.

The first principlie gleaned from
the Trilogy is that "arbitration is a
matter of contract and a party cannot be
required to submt to arbitration any
di spute which he has not agreed so to
submt." 14/

14/ AT & T, supra, 121 LRRM at 3331, citing Wrrior
Qlf, supra 363 US at 582 and Anerican Mag.
Co., supra, 363 U S at 570-571 (Brennon, J.,
concurring).

As to the first principle, the Board argues that
since it has not agreed to submt this specific
grievance to arbitration, it cannot be required to do
go. The Association, on the other hand, agrees that a
party cannot be required to submt to arbitration a
dispute it has not contractually agreed to submit, but
it argues that the Board has agreed to submt this
grievance to arbitration by the ternms of the collective
bar gai ni ng agr eenent.

Contrary to the Board's position, this first
principle is not to suggest that each party can
eval uate each grievance to determne if it wishes to
submit that grievance to arbitration. The agreenment to
submt a grievance to arbitration is not nade by each
party at the time of arbitration but is agreed to by
the parties at the tine they include an arbitration
clause in their collective bargai ning agreenent.

The Court conti nues:

The second rule, which follows inexorably
from the first, is that the question of
arbitrability -- whether a collective
bargai ning agreenent creates a duty for
the parties to arbitrate the particular
grievance -- is undeniably an issue for
j udici al det ermi nati on. Unl ess t he
parties clearly and unm stakably provide
ot herwi se, the question of whether the
parties agreed to arbitrate is to be

-6-
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decided by the court, not the arbitrator.
15/

As to the second principle, the Association and
the Board agree that the question of arbitrability is
one for the court or, in this case, the Conm ssion to

det er m ne. The Board, however, infers that since the
guestion of arbitrability is one for the Comm ssion to
det er m ne, t he Boar d does not viol ate

Sec. 111.70(3)(a)5, Stats., when the Commission's
decision as to arbitrability is sought.

Such is not the case. If the Conmi ssion
determines that a collective bargaining agreenent
i ncludes a clause for final and binding arbitration and
if the Commission determines that a grievance cones
within the anmbit of that clause, an enployer violates
the contract clause when it refuses to arbitrate the
grievance and, therefore, violates Sec. 111.70(3)(a)5,
Stats.

The Court conti nues:

The third principle derived from our prior
cases is that, in deciding whether the
parties have agreed to submt a particular
grievance to arbitration, a court is not
to

15/ AT & T, supra, 121 LRRM at 3331, citing Wrrior

& Gulf, supra, 363 U S. at 582-583.

rule on the potential nerits of the
underlying cl ains. Whet her "arguabl e" or
not, indeed even if it appears to the
court to be frivolous, the union's claim
t hat the enpl oyer has violated the
collective bargaining agreement is to be
decided, not by the court asked to order
arbitration, but as the parties have
agreed, by the arbitrator . . . . 16/

As to the third principle, the Association
agrees that in deciding whether the parties have agreed
to submt a grievance to arbitration, the Court or the
Conmission is not to rule on the potential nerits of
the wunderlying clains. Yet nmuch of the Board's
argument goes to the underlying clainms. First, the
Board argues that the issues involved in the grievance
are before the Commission in a prohibited practice
conplaint in Case 180. The Board argues that the

-7-
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i ssues are the same because the potential relief is the
sane.

But the issues before the Examiner in Case 190
are distinct and different from the potential issues
before the Arbitrator in this case. |In Case 190, the
Associ ati on al | eges t hat t he Boar d vi ol at ed
Secs. 111.70(3)(a)l and 4, Stats., by failing and
refusing to furnish information to the Association
whi ch is necessary for the Association to intelligently
perform its statutory function as representative of
nmenbers of the bargaining unit. Mre specifically, the
Associ ati on al | eges t hat t he Boar d vi ol at ed
Secs. 111.70(3)(a)l and 4, Stats., by failing to
provide the Association with the names of students who
are expected to appear as wtnesses against unit
menbers in disciplinary proceedings or who have
evi dence concerning unit nenbers accused of m sconduct
in disciplinary hearings. One issue before the
Arbitrator is whether the Board's refusal to bring
forth a student witness as requested in witing for a
heari ng conducted in accordance with Part 1V, Section
Q1) (c) of the collective bargai ni ng agreenment viol ates
that section of the agreenent. The Board argues that
this is the sane issue that is before the Exanminer in
Case 190 and that the Association is attenpting to
l[itigate one issue in two different foruns.

But the Board fails to distinguish between issue
and renedy. It nmay be that if violations are found in
both Case 180 and the grievance underlying this case,
the renedy would be sinmilar; nevertheless, the issues
in the two cases are separate and distinct. The issue
before the Arbitrator is not whether the failure to
produce student witnesses violated Secs. 111.70(3)(a)l
and 4, Stats. Nor is the issue before the Examiner in
Case 180 whether failure to produce student witnesses
violates the collective bargai ning agreenent. \Wether
the Board is required to produce student w tnesses by

16/ AT & T, supra, 121 LRRM at 3332.

its statutory obligation to bargain wth the
Association is separate and distinct fromwhether it is
required to do so by its contractual obligation of Part
IV, Section Q1)(c). |If it was determined in Case 180
that failure to produce student w tnesses does not
violate Secs. 111.70(3)(a)l and 4, Stats., that would
not determne whether said action violated the

-8-
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col l ective bargai ning agreement. Thus the Association
is not litigating the same issue in tw different
forumns.

The Board al so argues that the Circuit Court and
the Appellate court ruled in another grievance that the
contract provided due process ad nauseum and that,
therefore, this grievance has no nerit. Wil e these
courts may have stated that the grievant before them
had contractual due process ad nauseum the question of
whet her contractual due process requires the Board to
furni sh student witnesses was not before these courts
so the issue remains unresol ved.

A second issue before the Arbitrator in this
case is whether the Board violated the collective
bar gai ni ng agreenment when the superintendent failed to
review the decision of the assistant superintendent.
This issue is not before the Exam ner in Case 180.

The Court conti nues:

Finally, where it has been established
that where the contract contains an
arbitration clause, there is a presunption
of arbitrability in the sense that "(a)n
or der to arbitrate t he parti cul ar
grievance should not be denied unless it
may be said with positive assurance that
the arbitration clause is not susceptible
of an interpretation that covers the
asserted dispute. Doubts should be
resolved in favor of coverage." 17/

As to the fourth principle, the Association
ar gues t hat t he parties i nt ended t hat t he
interpretation and application of the m sconduct
procedure of the contract was to be subject to the
arbitration procedure, up to and including arbitration.

The Board does not offer argument as to this
principl e.

To apply these principles to this case, the
issue of arbitrability -- whether the collective
bargai ni ng agreenent creates a duty for these parties
to arbitrate the underlying grievance -- is a
determi nation for the Conmission to make. In doing so,
the Commission will not rule on the potential nerits of
the underlying grievance. Instead the Conmi ssion wll
determine if the parties have agreed to submt the
underlying dispute to arbitration. In doing so the
Conmi ssion will operate
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17/ AT & T, supra, 121 LRRM at 3332, citing Wrrior
& @l f, supra, 363 U S. at 582-593.

under a presunption of arbitrability if the parties'

col I ective bargai ni ng agreenment contains an arbitration

cl ause.

In this case, the parties' contract does contain
an arbitration clause. The arbitration clause at issue
here is a broad one covering issues "concerning the
interpretation of application of provisions of this
contract or conpliance therewth. Par t VI,
Section (B)(1). Certainly the question of whether the
Board violates Part 1V, Section 1)(c) when it refuses
to pr oduce st udent Wi t nesses concer ns t he
interpretation or application of the provisions of this
contract, as does the question of whether the Board
vi ol at es Par t IV, Section a1l (d) when t he
superintendent fails to review the decision of the
assi stant superintendent.

The Board has not cited any contract provision
whi ch would specifically exclude either issue in this
grievance from arbitration. Wiere the "arbitration
clause is broad and the grievances state clains
facially governed by the contract (it) follows that lit
cannot be said wth positive assurance that the
arbitration cl ause is not suscepti bl e of an
interpretation that covers the dispute' ." 18/ If there
were any doubts that the issues contained in this
grievance were arbitrable, such doubts would be
resolved in favor of arbitrability. As there are no
doubts, the issues posed in the grievance are
arbitrable. Therefore, the Board violated the
collective bargaining agreement when it refused to
arbitrate the grievance underlying this nmatter and,
thereby, the Board committed a prohibited practice
wi thin the neaning of Sec. 111.70(3)(a)5, Stats.

18/ M | waukee Board of School D rectors, supra at
21, quoting Jefferson, 78 Ws. 2d at 113. See
also AT & T, supra.

Based on the foregoing analysis, the Exanminer ordered the Board to
proceed to arbitration as to the underlying grievance.

POSI TI ONS CF THE PARTI ES
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The Board's Initial Brief

The Board first argues that the Exam ner erred when he found that renoval
of the letter of reprimand did not render the case noot. Cting Zieman v.
North Hudson, 102 Ws. 2d 705 (1981), the Board asserts that when eval uating
the Board's argunent, the Examiner inproperly considered the possibility that
future refusal to arbitrate disputes mght arise. The Board contends that only
the propriety of the Board's actions as to the underlying grievance was

properly before the Exam ner. The Board further alleges that renoval of the
letter of reprinmand renders the instant dispute "abstract" and "advi sory" and
thus noot under the Allis Chalners analysis. G ven the foregoing, the Board

contends that the Exam ner shoul d have granted the Board's Mdtion to Disniss.

As to the nmerits of the refusal to arbitrate, the Board asserts its
refusal was based upon its belief that the wunderlying dispute was not
"grievable" and had been previously litigated in a prohibited practice
proceedi ng. The Board contends that under the principles set forth in AT & T,
its refusal to arbitrate was therefore warranted. As to the "grievable" nature
of the Roberts grievance, the Board argues that as it believes the collective
bar gai ni ng agreenent does not obligate the Board to provide the MIEA with the
identity of student wtnesses to alleged teacher nmisconduct, it was not
obligated to arbitrate the Roberts grievance which asserts that such a
contractual right exists. As support for its contractual argument, the Board
points to judicial determ nations that the parties' contract provides teachers
with due process ad nauseum Thus, the Board argues it is apparent that
grievant Roberts received adequate due process even w thout know edge of the
identity of any student witnesses. As to the inpact of a related prohibited
practice proceeding which also raises "student wtness" issues, the Board
argues that the MIEA will receive "two kicks at the cat" if the Conm ssion
upholds the Examiner's decision that the Board nust arbitrate the Roberts
gri evance.

The Board contends that application of the doctrine of collateral
estoppel also precludes the Conm ssion fromordering the Board to arbitrate the
Roberts grievance. The Board asserts in this regard that as the remedy sought
in the refusal to bargain prohibited practice case is identical to the renedy
sought through the Roberts grievance (i.e., identification of student
witnesses) and as the issue of contractual due process rights is being
extensively litigated in the prohibited practice forum the Exam ner erred when
he found the two cases to be distinguishable for the purposes of collateral
est oppel . Cting Kerchefski v. Anmerican Family Insurance Co. 132 Ws. 2d 74
(1986), the Board contends that because all of the issues contained within the
Roberts grievance were litigated in a full and fair manner during the
prohi bited practice proceeding, arbitration of the Roberts grievance runs
counter to the goals of judicial econony and avoidance of resource
m sal | ocati on which col |l ateral estoppel seeks to foster.

Gven the foregoing, the Board urges the Commission to overturn the
Exami ner's deci si on.

The MIEA' s Responsi ve Bri ef
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The MIEA contends that the Exam ner correctly denied the Board' s Mtion
to Dismss for nootness. The MIEA notes that there has never been a nutual
resolution of the Roberts grievance and that when the Board renoved the letter
of reprimand from the Roberts file, the Board never admitted any violation of
contract. Furthernore, even if the underlying grievance had been resol ved, the
statutory issue of whether the Board committed a prohibited practice by
refusing to arbitrate the grievance would remain for resolution. The MIEA
argues that resolution through arbitration of disagreenents regarding
contractual interpretation allows the parties to build a body of contractual
precedent which assists themin voluntarily resolving future disputes.

The MIEA asserts that in Mlwaukee Police Association v. Gty of
M | waukee, 92 Ws. 2d 175 (1979) the Court rejected an argunment that because
the Gty had already conplied with the nonetary renedy awarded by the
arbitrator, an arbitration award should not be confirned due to "nootness".
The MTEA cites that portion of the Court's decision which stated:

The nonetary renmedy awarded to the grievant was only
part of the arbitration award. In addition to
rei nbursenent of wages, the award determined that the
contract gave the arbitrator the authority to hear the

di spute and render a decision. It also determ ned that
in this particular instance the conduct of the
r espondent vi ol at ed t he collective bar gai ni ng
agr eenent .

Thus, it cannot be said the matter before the trial
court was noot, since confirmation of the award woul d
have a "practical |egal effect” upon the dispute of the
parties.

Applying the foregoing to the case at hand, the MIEA contends that renoval of
the disciplinary letter does not "mpot" the underlying issue regardi ng student
witnesses or the totally separate question raised by the Roberts grievance of
whether the failure of the superintendent to review the assistant
superintendent's decision was contractual |y inproper.

The MIEA urges the Commission to reject the Board argunent that Zi emann
V. Village of North Hudson, supra. is applicable herein. The MIEA argues
that, unlike Ziemann, an actual controversy exists as to whether the Board's
admtted refusal to arbitrate was proper. Also, unlike Ziemann, the MIEA notes
that the ongoing relationship between the parties provides a valid need for
resol ution of contractual issues even where a portion of the relief sought by a
grievance was ultimately wunilaterally granted by the Board. The MIEA al so
bel i eves the Exam ner properly relied on Comm ssion decisions in Unified School
District No. 1 of Racine County, Dec. No. 11315 (WERC, 4/74) and School
District of Wbster, Dec. No. 21312-A (Crowl ey, 6/84), rev'd on other grounds,
Dec. No. 21312-B (WERC, 9/98), when he rejected the Board's npotness argunent
because he concluded this type of dispute was potentially recurrent.

Turning to the nmerits of the Board's refusal to arbitrate, the MIEA
argues that the Exam ner properly applied applicable |aw when finding that the
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Board was obligated to proceed to arbitrate the Roberts grievance. Contrary to
the Board's argunment, the MIEA contends that the lack of an explicit statenent
in Part 1V, Section Q(1)(c) of the contract does not render the grievance
non-arbitrable. The MIEA asserts this Board argunent goes to the nerits of the
grievance and not its arbitrability. \Wiere, as here, the parties have a broad
arbitration clause and where, as here, the grievance raises specific issues of
contractual interpretation, the MIEA argues arbitrability is clear.

As to the Board contention regarding the relationship between the Shaw
prohi bited practice proceeding and the instant case, the MIEA asserts that the
proceedi ngs raise separate |egal issues and that the Shaw case has no inpact on
this proceeding. Thus, the MIEA urges the Commission to affirmthe Examiner's
rejection of this Board argunent.

Regarding the Board contention that the contractual teacher m sconduct
procedure cannot be read as requiring the enployer production of student
Wi t nesses because the courts have upheld the procedure as constitutionally
sufficient, the MIEA asserts this contention msses the point that the Roberts
grievance raises contractual not constitutional issues. Thus, the court
decisions recited by the Board do not render the grievance non-arbitrable.

Lastly, the MIEA urges the Commission to reject the Board argunent that
the doctrine of collateral estoppel precludes the arbitration of the Roberts

gri evance. Initially, the MIEA contends that collateral estoppel does not
prevent a party from litigating the sane set of facts to prove two separate
statutory violations. Because the Shaw case involves issues regarding the

Board's duty to bargain as to student witness issues, and the instant case
involves the Board's duty to arbitrate a grievance raising student w tness
i ssues, the MIEA argues collateral estoppel does not apply herein. The MIEA
also alleges that as, in any event, collateral estoppel does not apply unless
there has been a valid final judgenent in a cause of action, and as no deci sion
has been issued in the Shaw case, the Board's reliance on collateral estoppel
is totally msplaced.

Based on the foregoing, the MIEA asks that the Conmission affirm the
Exami ner.

The Board's Reply Bri ef

The Board initially reiterates its position that the MIEA conplaint
shoul d be dism ssed as noot.

As to the Examiner's AT & T analysis, the Board argues that as the
contract is silent on the right of a teacher to have student w tnesses to
al l eged m sconduct present at the third step contractual m sconduct hearing,
there should not be a presunption of arbitrability applied to the Roberts
gri evance. As to the MIEA contention that the Roberts grievance renains
arbitrabl e because the grievance raises an issue regarding the superintendent's
failure to review the assistant superintendent's decisions, the Board contends
that because said issue is not at the core of the grievance, it should not be
determ native herein.
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Lastly, as to the MIEA contention that collateral estoppel does not apply
herei n because there has been no final judgenment in the case before Exam ner
Shaw, the Board asserts that even wthout a final judgenent, collateral
estoppel applies because the sane parties litigated the sane issues in the Shaw
case.

Gven the foregoing, the Board asks the Conmission to reverse the
Exam ner and di smiss the MIEA conpl aint.

DI SCUSSI ON:

Looking first at that portion of the Examiner's well-crafted decision
whi ch responded to the Board' s Motion to Dismss, we concur with the Exami ner's
conclusion that the Board's wultinmate willingness to arbitrate the Roberts
grievance did not render this conplaint nmoot. Wiile we do not agree with the
Examiner's finding that this case is not noot inter alia because it involves
| egal question of public interest and inportance, 2/ we find his Allis Chal ners
anal ysi s persuasive. However, we find it appropriate herein to supplenent that
portion of his analysis which properly finds that there is a "practical |egal
effect" to proceeding. As noted earlier herein, although the Board is now
willing to proceed to arbitration, it specifically indicates that it will argue
to the arbitrator that the Roberts grievance is not substantively arbitrable.
Thus, if we were to conclude that this case is nmobot and the parties were then
to proceed to arbitration, the issue of substantive arbitrability would remain
unresol ved at least until the arbitrator issued his award. 3/ On the other
hand, where, as here, a party initially refuses to proceed to arbitration, and
a party to the contract challenges the propriety of the refusal to arbitrate in
circuit court or before the Comm ssion, substantive arbitrability is a question
which the court or the Conmmission is to decide. Jt. School District No. 10 v.
Jefferson Education Association, 78 Ws. 2d 94, 101 (1977). Thus, in the
context of the instant refusal to arbitrate case, the substantive arbitrability
of the Roberts grievance is an issue to be decided which will clearly have a
"practical legal effect" on the parties' dispute.

Lastly, as to that portion of Examiner's nootness analysis which
di scussed the potential availability of relief to prevent recurrence of
i mproper conduct, we note that the Exanminer's order did not include a "cease
and desist" and "notice posting" conponent, both of which are routinely

2/ Thus, we have set aside the Examiner's Finding of Fact 20. In our view,
this dispute, although of great interest and inportance to these
parties, is not of sufficient statewi de inportance to nerit the
Examiner's determination. See Jt. School District No. 8 v. WERB, 37
Ws. 2d 493 (1967).

3/ As noted by the Court in Jt. School District No. 10 v. Jefferson
Educati on Association 78 Ws. 2d 94 (1977), because it "econonizes tinme
and effort”, it is desirable to allow the arbitrator to make the initial
determ nation of arbitrability. Such a determination is then subject to
de novo judicial review unless the parties agree the arbitrator's
determination in this regard is to be final.
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included with renmedial orders and both of which are aimed, in part, at
preventing a recurrence of inproper conduct. Consistent with the Examiner's
rationale and our broad renmedial authority (see WERB v. MIk and Ice CGeam
Drivers & Dairy Enployees Union, Local No. 225 238 Ws. 379 (1941); UAWAAF

Local 232 v. WERB 250 Ws. 550 (1947)), we have nodified the Exaniner's order
to include these renedi al conponents.

Turning to the inmpact, if any, which renoval of the letter of reprinmand
from the Roberts file has upon the instant case, the Exanminer correctly
concluded that this Board action is irrelevant to the question of whether the
refusal to arbitrate case is nmoot. \While the removal presunmably may have sone
i npact upon the relief to which the MIEA nay be entitled to receive from an
arbitrator if it prevails on the nerits of the grievance, 4/ the Board action
does not inpact on the potential relief available fromthe Commission in this
pr oceedi ng.

As to the matter of the Board's collateral estoppel argunent based upon
the Shaw case, we initially note that because no deci sion has been rendered by
Exam ner Shaw, no judgenent exists which could form the basis for application
of the collateral estoppel doctrine. 5/ Furthernore, as correctly found by the
Exami ner, the Shaw case involves issues as to whether the Board breached its
duty to bargain with the MIEA by refusing to provide the MIEA with information
necessary to the performance of the MIEA' s representative function. The
Roberts grievance, in part, raises issues regarding the Board s contractual
obligation to produce said information. Thus, the issues in the two cases are
not the sane even if one were to ignore the fact that the Roberts grievance
also raises issues totally unrelated to the Shaw case (i.e. t he
superintendent's alleged failure to review the decision of the assistant
superintendent.) Cearly, then, the doctrine of collateral estoppel does not
forma valid basis for dismssal of the instant conplaint.

Turning to whether the Board is obligated to proceed to arbitrati on under
the principles set forth by our Supreme Court in Jefferson, 6/ we recently had

4/ We note that the Roberts grievance chall enged not only the placenent of
the letter of reprimand in the file but also the Board's conpliance with
the provision of the contract requiring the superintendent to reviewthe
assi stant superintendent's action.

5/ The Shaw case is presently being held in abeyance at the request of the
parties.
6/ While the parties and thus the Exam ner chose to focus their analysis

upon the United States Suprene Court's decision interpreting Section 301
of the Labor Management Relations Act in AT & T Technologies, Inc. v.
Conmmmuni cati on Wirkers of Anerica, 475 U. S. 643 (1986), it is Jefferson
whi ch supplies the applicable Wsconsin law in the public sector. In
private sector cases which are governed by Section 301, the Conmm ssion
woul d be obligated to apply AT & T. See Northwestern Miutual, Dec.

No. 22366-B (WERC, 7/86); Local 174, Teansters v. lLucas Flour, 353 U S.
448 (1957); Tecunseh Products Co. v. WERB, 23 Ws. 2d 118 (1963).
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occasion to discuss those principles in another refusal to arbitrate cage

i nvolving these parties. In MIwaukee Board of School Drectors, Dec.
No. 23592-B (WERC, 12/88), we stated:

A party cannot be required to subnmt to
arbitration any dispute which it has not agreed to
subm t. Jt. School District No. 10 v. Jefferson
Educati on Association, 78 Ws. 2d 94, 101 (1977) (also
referred to herein a, Jefferson Schools). However, the
arbitrati on agreenent enforcenent forums function "is
limted to a determination whether there is a
construction of the arbitration clause that would cover
the grievance on its face, and whether any other
provision of the contract specifically excludes it".
Id. at 111.

Applying those principles herein, the question
before us is not whether the MIEA's or the MSD s
interpretations of the substantive provisions cited in
the grievances is nore persuasive, but rather whether
there is a construction of the parties' arbitration
clause that would cover those issues, and if so,
whet her there is any other provision of the agreenent
that specifically excludes themfromarbitration

Applying these principles to the instant case, the parties' contract
contains a broad grievance arbitration clause defining a grievance as a natter
of interpretation or application of the contract and specifying the purpose of
the procedure as providing "a nethod for quick and binding final determ nation
of every question of interpretation or application of the provisions of this

contract . . ." The Roberts grievance raises issues regarding the
interpretation and application of Part |V, Section (Q(1)(c) and (d) of the
parties' contract. Thus, we conclude that there is a construction of the

parties' arbitration clause which would cover the grievance on its face. The
Board has not <cited any other provision of the contract which would
specifically exclude grievances regarding Part 1V, Section 1)(c) or (d) from
arbitration, and we find none. Thus, we conclude that the parties, through
their contract, have agreed to arbitrate the Roberts grievance; 7/ that the

7/ Wiile the line between an ultinmate Finding of Fact and a Concl usi on of
Law is at times an exceedingly fine one, we believe that Exam ner's
Fi ndi ng of Fact 21:

21. By this collective bargai ning agreenent,
the parties have agreed to subnit the dispute in the
underlying grievance to arbitration, and that by
refusing to do so, the Board violated the collective
bar gai ni ng agreenent.

is nore appropriately a Conclusion of Law. W have therefore adopted
sai d Finding as our Conclusion of Law 2
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Roberts grievance is substantively arbitrable under Jefferson; and that the
Board's refusal to proceed to arbitration is violative of Sec. 111.70(3)(a)5,
Stats. W affirmthe Examiner's conclusion in that regard.

Dated at Madi son, Wsconsin this 6th day of Septenber, 1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A._Henry Henpe /s/
A. Henry Henpe, Chairman

Her man Tor osi an /s/
Her man Tor osi an, Conm ssi oner

Conmi ssioner WlliamK. Strycker did not participate.
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