STATE OF W SCONSI N

BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVMM SSI ON

MAYVI LLE EDUCATI ON ASSCCI ATI ON and
LQU SE MACI EJEWBKI, PRESI DENT,
MAYVI LLE EDUCATI ON ASSCCI ATI ON,

Conpl ai nant s, . Case 17
: No. 39952 MP-2052
VS. . Decision No. 25144-A

MAYVI LLE SCHOCOL DI STRI CT and
THE BOARD OF EDUCATI ON OF THE
MAYVI LLE SCHOOL DI STRI CT,

Respondent s.

Appear ances:

Ms. Ellen Henningsen, Staff Counsel, Wsconsin Education
Association Council, 33 Nob H Il Road, P.QO Box 8003,
Madi son, W sconsin 53708, on behal f of t he
Conpl ai nant s.

Mul cahy and Werry, S.C, by M. Edward J. WIllians, 219
Washi ngton Avenue, P.QO Box 1278, Gshkosh, W 54902, on
behal f of the Respondents.

ORDER GRANTI NG RESPONDENT' S MOTI ON
TO REOPEN THE RECORD CONCERNI NG REGULATORY AUTHORI TY
O THE COVM SSI ONER OF | NSURANCE OF THE STATE OF W SCONSI N

Respondents filed the above-nentioned Mtion on Cctober 16,
1989 "to reopen the record for the |imted purpose of receiving
new y discl osed evidence concerning the regulatory authority over
public sector self-insurance plans by the Ofice of the
Commi ssi oner of |nsurance.”

The evidence proffered is an QOctober 2, 1989 letter from
Attorney Robert Luck of the Legal Unit of the Ofice of the
Conmi ssi oner of Insurance to Norbert F. Kalinosky, Superintendent
of the Southwestern Wsconsin Community School District, stating,
inter alia, that "the goal of our office is to secure conpliance



with the statutes which we enforce"; that the District had to
either provide «certain information and/or discontinue its
sel f-funded health care benefit plan; and that if it failed to do
so, "our office nmust consider appropriate adnm nistrative action to
secure conpliance with the statute.”

In support of said Mdtion, Respondents contend that said
letter came to its notice after the hearing and closing of the
record; that its failure to discover the evidence earlier did not
arise from lack of diligence; and that the evidence is naterial
and not cumul ative. 1/

Conpl ai nants on Cctober 19, 1989, opposed said Mtion on the
ground that while "the docunment itself did not exist unti
recently, the general subject was certainly 'discoverable , if you
will, well before the hearing"; "that Respondents should not at
this late stage be allowed to nake up for their failure to ask
certain questions at the hearing"; that receipt of said letter

will be prejudicial because they will not have the opportunity to
gquestion its sender; and that the letter's value to the proceedi ng
is imaterial. Conplainants further assert that if the record is

going to be reopened, they should be permtted to introduce newy
created evidence regarding certain problens wth clains
adj udi cation, particularly |ate paynent.

1/ Respondents' Modtion was filed before the briefing schedul e
was cl osed on Decenber 11, 1989.
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ERB 10.19, entitled, 'O ose of Hearing", provides that:

"A hearing shall be deened closed when the
evidence is closed and when any period fixed
for filing briefs, presentation of ora
argunent, if any, or both, has expired. The
hearing may be reopened for good cause
shown. "

The Conmi ssion in Kenosha County (Sheriff's Departnment), Dec.
No. 21909 (WERC, 8/84), has ruled that good cause is shown when
the evidence is newWy discovered after the hearing; when there was
no negligence in seeking to discover such evidence;, when the
evidence is material to the issue at hand; where it is not
cumul ative; when it is reasonably possible that the newy -
di scovered evidence will affect the disposition of the proceeding;
and when the evidence is not being introduced solely for the
pur pose of inpeaching a wtness.

Here, one of the major issues in dispute is whether
sel f-funded insurance plans are regulated by the Ofice of the
Conmi ssioner of Insurance with the Respondents claimng, and
Conpl ai nants denying, that they are. Since the Cctober 2, 1989
letter goes directly to that issue, it is nmaterial to the
regul atory oversight provided by the Ofice of the Comm ssioner of
| nsurance over the self-funded insurance plan nmaintained by the
Respondent s. Accordingly, and along with other evidence in the
record, it may be dispositive of that issue.

Accordingly, and because all of the other factors listed in
Kenosha County are present here, | find that good cause exists for
reopening the record to receive said letter and Respondent's
Motion to that effect is hereby granted.

However, Conplainants rightly note that they should have the
opportunity to cross-examne the letter's sender regarding its
contents. As a result, Conplainants shall be given that
opportunity to do so if they so desire and they shall notify the
under si gned by March 28, 1990 whether they want to call its sender
as a witness, with any such reopened hearing solely restricted to
taking his testinony.

At the sane tine, there is no nerit to Conplainant's request
to reopen the record to take evidence regarding the alleged



continuing problenms with clains adjudication. The record is
already replete with such evidence and any nore would nerely be
cumul ative at this point. Accordingly, the request to do so is
her eby deni ed.
Dat ed at Madi son, Wsconsin this 19th day of March, 1990.
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