STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

DI STRICT COUNCI L 24, THE W SCONSI N
STATE EMPLOYEES UNI ON (WSEU) ,
AFSCVE, AFL-CIOQ and its appropriately
affiliated LOCAL UNION NO. 82, and : Case 253
DARYL RANSOM : No. 40153 PP(S)-142
: Deci sion No. 25284-C
Conpl ai nant s,

VS.

STATE OF W SCONSI N, DEPARTMENT OF
EMPLOYMENT RELATI ONS ( DER),

Respondent .
Appear ances:
Lawton & Cates, S.C, Attorneys at Law, by M. R chard V. Gaylow,
214 West Mfflin Street, Madison, Wsconsin 53703-2594, at hearing

and on brief, and M. Chris Wlle, Law Cerk, on brief, appearing
on behalf of District Council 24, the Wsconsin State Enployees
Union (WBEU), AFSCME, AFL-CIO its appropriately affiliated Local
Uni on No. 82, and Daryl Ransom

Ms. Teel Haas, Legal Counsel, Departrment of Enploynent Relations,
137 East WIlson Street, Mdison, Wsconsin 53703, appearing on
behalf of the State of Wsconsin, Departnent of Enploynent
Rel ati ons (DER).

CRDER AFFI RM NG EXAM NER S FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

Exam ner Janes W Engnann having on May 22, 1990 issued Findings of Fact,
Concl usi ons of Law and Order with Acconpanying Menorandum in the above nmatter
wherein he concluded that Respondent State of Wsconsin had not violated
Secs. 111.84(1)(a) or (c), Stats., by any action it had taken or failed to take
vis-a-vis returning Conplainant Ransom to a position he fornmerly held at the
University of Wsconsin - MIlwaukee; and the Exam ner having previously, by
Order dated January 30, 1989, dismissed as wuntinely filed Conplainants'
al l egation that Respondent had violated Secs. 111.84(1)(a) and (c) by laying
of f Conpl ai nant Ransom and Conpl ai nant having tinely filed a petition with the
Conmi ssi on seeking review of the Examiners' My 22, 1990 decision pursuant to
Secs. 111.84(4) and 111.07(5), Stats; and the parties thereafter having filed
witten argument or waived sane by Septenber 19, 1990; and the Comm ssion,
being fully advised in the prenises, nmakes and issues the follow ng

ORDER 1/

That the Examiner's Findings of Fact, Conclusions of Law and Order are
af firnmed.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 28th day of Novenber,
1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By
A. Henry Henpe, Chalrnman
Her man Tor osi an, Comm ssi oner
WITiam K. Strycker, Commi ssioner
(See Footnote 1/ on Page 2)
1/ Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the

parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Comm ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
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Not e:

17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
cont est ed case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified nail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedi ngs
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or nmailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings nmay be held in
the county designated by the parties. |If 2 or nore petitions for review

of the sane decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the nmail to the Conmi ssion.
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STATE OF W SCONSI N, DEPARTMENT OF EMPLOYMENT RELATI ONS (DER)

MEMORANDUM ACCOVPANYI NG ORDER AFFI RM NG EXAM NER S
FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

The conplaint was filed on February 5, 1988 and alleged in pertinent

part:

5. Daryl Ransom hereinafter Ransom was and
continues to be a full-tinme, classified State enpl oyee
working for and enployed by the State of Wsconsin at
the UWM | waukee. Ransom was and continues to be
exclusively represented by District Council 24 and
Local Union No. 82.

6. Were material hereto, Ransom was hired as a
| aborer on the grounds crew on or about February 19,
1979.

7. He continued to work as a nmenber of said ground
crew until about June 30, 1986, when he was laid off.

8. During this period of tine, that is to say the
period of tine between February 19, 1979 and June 30,
1986, M. Ransom processed a nunber of grievances for
and in behalf of the grounds crew, of which he was a
menber, pursuant to the terns of the collective
bargai ning Agreenents then in effect between these
organi zational ly named Conplainants and the State of
W sconsi n.

9. The nunber of grievances filed as referred to in
the imredi ately preceding paragraph is conservatively
estimated to be at |east one hundred (100). The

grievances filing and processing as articulated herein
was open, notorious and was done with the full and
conpl ete know edge of the State Enpl oyer.

10. Ransom had and continues to have a good work
record with the State of Wsconsin.

11. The decision to lay-off Ransom was notivated, in
part, because of the aforementioned activities of
Ransom relating to filing and processing grievances.

12. At various tinmes and occasions, since the
effective date of layoff that is to say June 30, 1986,
Ransom has tried wthout success to return to the
ground crew.

13. The refusal to return Ransom to the ground crew
was notivated, in part, by Ransomis grievance filing
and processing activity, as previously noted herein.

14. The (in)action(s) of the State Enployer as
described herein is in violation of Sections
111.84(1)(a) and (1)(c) Ws. Stats. (1985-86).

Respondent filed an answer denying that it had committed the alleged
practices and subsequently filed a notion to disniss alleging the
conplaint was untinmely filed nore than one year after the occurrence of the
al | eged unfair |abor practice.

unfair | abor
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On January 30, 1989, the Exami ner granted Respondent's notion to dismss
as to allegations which related to Conpl ai nant Ransonis |ayoff, but denied the
motion as to the portion of the conplaint related to Respondent's alleged
failure to return Conpl ai nant Ransomto the grounds crew.

Fol |l owi ng hearing and submi ssion of witten argunent, the Exam ner issued
a decision on My 22, 1990 which dismssed the remaining portion of the

conpl ai nt. He concluded that Respondent was not hostile toward Conplai nant
Ransom s grievance activity and further that Respondent's conduct when seeking
to fill the position to which Ransom w shed to return was governed by

considerations totally unrelated to Ransomi s grievance activity.

POSI TI ONS CF THE PARTI ES ON REVI EW

The Conpl ai nants

Conpl ai nants urge the Conmission to reverse the Examiner's conclusion
that the Respondent's failure to return Conplainant Ransom to the grounds crew
at University of Wsconsin-MIwaukee did not violate Secs. 111.84(1)(a) and
(c), Stats.

Conpl ai nants contend that the record clearly establishes both Conpl ai nant
Ransom s extensive union activity as a steward and Respondent's know edge

thereof. Conplainants also assert that there is anple evidence in the record
of Respondent’'s hostility toward Ransonis union activity. In this regard,
Conpl ainants argue the conduct of Ransonmis first |line supervisor during
grievance neetings denmonstrates the supervisor's disdain, resentnment and
hostility toward Ransomis activities as steward. Conpl ai nants al so contend
that Ransomis second |ine supervisor threatened Ransom on two occasions and
that Conplainants therefore have established the necessary |inkage between

Respondent's hostility and the failure to return Ransomto the grounds crew.

Conpl ai nants acknow edge that there is evidence in the record from which
it could be concluded that Respondent's decision not to return Ransom was based
on "benign neutral" factors. However, Conpl ainants contend that the record
al so establishes Respondent's actions were notivated, at least in part, by
hostility toward Ransom s activity as union steward. Cting DER v. WERC, 122
Ws.2d 132 (1985), Conplainants contend that the record therefore warrants the
concl usi on that Respondent violated Secs. 111.84(1)(a) and (c), Stats.

The Respondent

Respondent asserts that the issue on review is limted to whether
Respondent violated Secs. 111.84(1)(a) or (c), Stats., by failing to return
Conpl ai nant Ransom to the grounds crew position he held before his transfer in
lieu of layoff in June 1986. The Respondent urges the Commission to affirmthe
Exami ner's concl usi on that no viol ation was established by Conpl ai nants.

Respondent contends that:

After June 1986, there were only two opportunities for
M. Ransom to be considered for a vacancy on the
grounds crew. The first opportunity arose in Cctober
1986, and M. Ransom did receive an interview But
bef ore anyone could be appointed to the position, the
process was stopped by a hiring freeze that |asted
several nonths. The enployer has provided credible
testinony and evi dence about the budget cuts and hiring
freeze that occurred in 1987, and has shown that these
were neutral managenent decisions that affected many
enpl oyees at the University, not just M. Ransom

The second opportunity to be considered arose in My
1987 after the hiring freeze was lifted. The enpl oyer
has explained the process that was followed after the
freeze was lifted to fill the Laborer-Special position.
The personnel specialist who requested the open
conpetitive register did not know anything about M.
Ransom s union activities and was not aware that an
agency-wi de register had been used for the sane
position in January. M. Ransomls name was not on the
certifi-cation list the enployer was required to use.

The directive to the enployer to use the state-w de
certifi-cation list, instead of the canpus-wi de list,
cane from the Adnministrator of the Division of Merit
Recruitnment and Selection, DER who is statutorily
responsible for administering the state civil service
laws. There is nothing in the record to show that the
Adm ni strator knew anything about M. Ransom or that
his decision was in any way influenced by M. Ransonis
union activities. In fact, there is evidence in the
record t hat M. Ransoni s pr evi ous supervi sors,
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M. Skodinski and M. Domahoski, were the ones who
contacted the Personnel Specialist and had her try to
get permission from DVRS to use the canpus-w de |ist
that included M. Ransom s nane as a candi date. Such
efforts are certainly incon-sistent with the allegation
of anti-Union aninus.

Respondent therefore respectfully requests that the
Exami ner's Decision No. 25284-B, dated May 22, 1990, be
affirmed inits entirety.

DI SCUSSI ON

The only issue tinmely raised by Conplainants before the Commission is
whet her the fact that Conplainant Ransom did not return to the University of
Wsconsi n-M | waukee grounds crew during the one year period prior to the
February 5, 1988 filing of the conplaint was in any way related to hostility by
Respondent toward Ransom because of his extensive protected activity filing and
processing grievances. The Exanminer properly dismissed as untinely filed that
portion of the conplaint which alleged that Conplainant Ransoms June 1986
departure fromthe grounds crew was al so based in part upon such hostility.

There is no dispute that Ransom was exercising Sec. 111.84(2) rights when
he filed and processed grievances. Clearly, Respondent was aware of Ransonis
grievance activity. Wuat is disputed is whether Respondent was hostile toward
Ransom s grievance activity and, if so, whether that hostility played any role
in Ransomls inability to return to the grounds crew during the period in
guesti on.

As to the issue of hostility, the Exam ner noted in his Menorandum that
the record contains evidence that Conplainant Ransom and his supervisors

cl ashed on occasion during grievance neetings. However, the Exam ner found
this evidence insufficient to establish hostility by Respondent toward
Conpl ai nant Ransoni's grievance activity. To the extent the Exam ner was

reasoning that the processing of grievances nmay generate the angry expression
of strong differences of opinion over the nerits of a grievance and that such
anger cannot necessarily be equated wth hostility toward an enploye's
protected right to file or process grievance, we agree with the Exam ner.

However, the record also contains evidence that on one occasion, the
verbal exchanges between Ransom and his supervisor(s) noved beyond anger
generated by the nerits of a grievance and into the realm of hostility toward
grievance activity itself. As to this occasion, Ransom testified that his
second |ine supervisor intervened during a particularly |loud grievance neeting
and made coments nost reasonably interpreted as a threat to Ransomis job
security should he continue to so vocally process a grievance. (Tr. Vol. 1,
p. 53)

On the other hand, the record also establishes that Ransomi s second l|ine
supervisor raised the question of why no University of Wsconsin - M| waukee
enpl oyes appeared on the 1987 Laborer - Special certification Iist action which
had the potential to enhance Ransonmis opportunity to return to the grounds crew
in the sumer of 1987 (Tr. Vol. II, p. 58) Wile we find this record as to the
question of hostility both nore conplex than portrayed by the Exanminer and
presenting a closer question, on balance, we reach the same ultimte concl usion
as did the Exam ner.

Even if the requisite hostility had been established by Conplainants, the
Exam ner concluded that Ransomis inability to return to the grounds crew was
based on factors totally unrelated to Ransonmis union activity. The Exam ner
held in his Menorandum

Even if the Conplainant were able to show anti-union
aninmus, the State's inaction in not returning the
Conplainant to his forner job was not based at all on
the Conplainant's union activity. The first
recruitnent for the Laborer- Special vacancy was
suspended as part of a division wide hiring freeze.
The Conpl ai nant was not able to show that the decision
to inmplenment such a division wide freeze was based upon
hostility toward the Conplainant's union activity. The
freeze originated far away from the Conplainant and
i npacted on nmany people. The record does not contain
any evidence that the hiring freeze decision had
anything to do with the Conpl ai nant personally.

As to the second recruitnent, again the record is clear
that the person involved in filing the position was not
aware of the Conplainant's union activity and that the
decision to use an open recruitnent list had nothing to

do with the Conplalnant. The action was taken in
accordance with the State's personnel policies, and the
filling of the vacancy with soneone other than the

Conplainant was not done based in any way upon
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hostility to the Conplainant's protected activity.

Thus, the Conplaint has not shown by a clear and

satisfactory preponderance of the evidence that the

State's inaction in not returning him to his former

position was based in any part on any State hostility

to the Conplainant's engaging in protected activities.
Therefore, that allegation is di sm ssed.

W concur with the Examiner's analysis. W would additionally note that
as to the first recruitment, Ransom was interviewed for a grounds crew position
prior to inposition of the freeze. As to the second recruitment which produced
the only grounds crew vacancy filled during the period in question, it should
also be noted that after becoming aware that a state-wide certification was
being used, the University of W sconsi n-M | waukee  attenpted, al bei t
unsuccessfully, to limt the recruitnent pool in a manner which would have
given Ransom an opportunity to conpete for the position as a previously
certified applicant.

Gven the foregoing, we are satisfied that Respondent's conduct when
filling or attenpting to fill grounds crew positions during the period in
guestion was based solely wupon factors wunrelated to Ransoms grievance
activity. Thus, we affirmthe Exam ner's dism ssal of the conplaint.

Dated at Madi son, Wsconsin this 28th day of Novenber, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By

A. Henry Henpe, Chairnan

Her man Tor osi an, Conm Ssi oner

WIilTiam K. Strycker, Conm ssi oner
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