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STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

ROCK COUNTY COURTHOUSE AND RELATED
EMPLOYEES UNI ON, LOCAL 2489,
AFSCMVE, AFL-Cl O,
: Case 235
Conpl ai nant , : No. 40824 MP-2114
: Deci sion No. 25610-C
VS.

ROCK CQUNTY,

Respondent .

Appear ances:

M. Thomas Larsen, Staff Representative, Wsconsin Council #40, AFSCME,
AFL-CIQ 1722 St. Lawence Avenue, Beloit, Wsconsin 53511, and
Lawmton & Cates, S.C., by M. Richard V. Gaylow, 214 Wst Mfflin
Street, Madi son, W sconsin 53703- 2594, on behal f of t he
Conpl ai nant .

M. Thomas A. Schroeder, Corporation Counsel, 51 South Miin Street,
Janesville, Wsconsin 53545, appearing on behalf of the Respondent.

CRDER AFFI RM NG EXAM NER S FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

Exam ner Mary Jo Schiavoni having on Decenber 1, 1988 issued Findings of
Fact, Conclusions of Law and Order with acconmpanyi ng Menorandum in the above
matter wherein she concluded that Rock County had violated its obligation under
Sec. 111.70(3)(a)5, Stats. to inplement a valid final and binding arbitration
award but wherein she further concluded that: (1) the County's conduct did not
constitute a refusal to bargain within the neaning of Sec. 111.70(3)(a)4,
Stats., and (2) that she would not exercise the Comm ssion's jurisdiction over
the allegation that the County had violated the parties' collective bargaining
agreenent and thus Sec. 111.70(3)(a)5, Stats.; and the Exam ner having on
Decenber 13, 1988 issued an Oder correcting an inadvertent error in her
Decenber 1, 1988 decision; and the County having on Decenber 22, 1988 tinely
filed a petition with the Wsconsin Enployment Relations Comm ssion seeking
review of the Examiner's decision 1/; and the parties thereafter having filed
witten argunment in support of and in opposition to the petition, the |ast of
whi ch was received on April 6, 1989; and the Comm ssion having considered the
record and the parties' argunments, nmakes and issues the foll ow ng

ORDER 2/

Acconpanyi ng the petition was a Mdtion to Consider Newly Di scovered Evi dence which sought
inclusion in the record of certain docunents relating to Gievance 81-7 which was ultinately
arbitrated by Arbitrator MG lligan in April, 1982. The Union had no objection to the inclusion
of these documents in the record and they are hereby received as County Exhibit 6. The
affidavit of the Corporation Counsel attached to the Mtion also asserts that, contrary to the
text of the Chatman Award, to the best of his recollection, the Union did not argue before
Chatnan that the Department Head's settlenent of the grievance was deterninative. As such
potential testinony clearly could have been elicited at the hearing before the Examiner, we find
that there is no "good cause" under ERB. 10.19 to reopen the record as to the Corporation
Counsel 's recol | ection.

Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the parties that a petition
for rehearing may be filed with the Commi ssion by followi ng the procedures set forth in Sec.
227.49 and that a petition for judicial review nam ng the Conm ssion as Respondent, may be filed



227. 49

227.53

by follow ng the procedures set forth in Sec. 227.53, Stats.

Petitions for rehearing in contested cases. (1) A petition for rehearing shall not be
prerequisite for appeal or review. Any person aggrieved by a final order may, within 20 days
after service of the order, file a witten petition for rehearing which shall specify in detai
the grounds for the relief sought and supporting authorities. An agency may order a rehearing
on its own nmotion within 20 days after service of a final order. This subsection does not apply
tos. 17.025(3)(e). No agency is required to" conduct nore than one rehearing based on a
petition for rehearing filed under this subsection in any contested case.

Parties and proceedings for review (1) Except as otherw se specifically provided by |aw,
any person aggrieved by a decision specified ins. 227.52 shall be entitled to judicial review
t hereof as provided in this chapter.
(a) Proceedi ngs for review shall be instituted by serving a petition therefore personally or
by certified mail upon the agency or one of its officials, and filing the petition in the office
of the clerk of the circuit court for the county where the judicial review proceedings are to be
held. Unless a rehearing is requested under s. 227.49, petitions for review under this
par agraph shall be served and filed within 30 days after the service of the decision of the
agency upon all parties under s. 227.48. |f a rehearing is requested under s. 227.49, any party
desiring judicial review shall serve and file a petition for review within 30 days after service
of the order finally disposing of the application for rehearing, or within 30 days after the
final disposition by operation of |law of any such application for rehearing. The 30-day period
for serving and filing a petition under this paragraph cormmences on the day after persona
service or mailing of

(Footnote 2/ continued on page 3)



That the Findings of Fact, Conclusions of Law and Oder issued by
Exam ner Schiavoni in the above matter are hereby affirned.

G ven under our hands and seal at the city
of Madison, Wsconsin this 30th day of
Mar ch, 1990.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Her man Tor osi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITlia Strycker, Comm ssioner

| concur. A. Henry Henpe /s/
A. Henry Henpe, Chairman

No. 25610-C



2/ conti nued

the decision by the agency. If the petitioner is a residents' the
proceedings shall be held in the circuit court for the county where the
petitioner resides, except that if the petitioner is an agency, the
proceedings shall be in the circuit court for the county where the
respondent resides and except as provided in ss. 77.59(6)(b), 182.70(6)
and 182.71(5)(g). The proceedings shall be in the circuit court for Dane

county if the petitioner is a nonresident. If all parties stipulate and
the court to which the parties desire to transfer the proceedi ngs agrees,
the proceedings nmay be held in the county designated by the parties. |If

2 or nore petitions for review of the sane decision are filed in
different counties, the circuit judge for the county in which a petition
for review of the decision was first filed shall determ ne the venue for

j udici al review of the decision, and shall order transfer or
consol i dati on where appropri ate.
(b) The petition shall state the nature of the petitioner's

interest, the facts showing that petitioner is a person aggrieved by the
deci sion, and the grounds specified in s. 227. 57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

Not e: For purposes of the above-noted statutory tine-limts, the date of
Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Comm ssion;
and the service date of a judicial review petition is the date of actual
recei pt by the Court and placenent in the nmail to the Conmi ssion.
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ROCK CQUNTY

BACKGROUND:

The
concl usi on
Arbi trator
fol | owi ng:

MEMORANDUM ACCOVPANYI NG CRDER AFFI RM NG

EXAM NER'S FI NDI NGS OF FACT, CONCLUSI ONS CF LAW AND ORDER

County's petition for review seeks reversal of the
that the County is obligated to comply with an Award

Exam ner's
i ssued by

Donald G Chatman. The Examiner's Findings of Fact 5-8 recite the

5. That on or about Septenber 1, 1987,
Beverly Thomas, (sic) a Deputy Register of Deeds and
bargai ning unit enploye represented by the Union, filed
a grievance in accordance with the terns of her
col l ective bargai ning agreenent over her placenent in
Pay Range 3; that Thonpson's position was historically
classified in Pay Range 3 along with those of Deputy
County Cerk and County Treasurer; that in 1981, the
County's Board of Supervisors changed the title, job
specification and pay range of the Deputy Treasurer to
Pay Range 1 while the other two positions renained
unchanged; that Thonpson shortly, after said change in
1981 had filed a prior grievance alleging that she was
wor ki ng out of classification and that her position was
still identical in duties, skill and experience to that
of Deputy Treasurer, which grievance was denied by an
arbitrator; that Thonpson's nobst recent 1987 grievance
al l eging unilateral changes in pay parity was processed
through the first three (3) steps of the grievance
procedure and ultimately appealed to arbitration.

6. That at the second step, Thonpson' s
supervi sor and departnent head, the Register of Deeds
Est her Gage, granted her gri evance; t hat Gage
previously subnitted budget requests for Thonpson's
reclassification to Pay Range 1 for three previous
budgets which requests were denied by the County's
adm nistrator and the County Board each time that they
were subnmitted; and that, notw thstanding Gage's
granting of the grievance, it was appealed to the third
step and beyond.

7. That in accordance with the provisions of
this collective bargai ning agreenent, the grievance was
submtted to final and binding arbitration; that
Arbitrator Donald G Chatman was selected to hear the
di spute; that hearing was held on or about February 9,
1988, in which both parties were given full opportunity
to present their evidence, testinony and argunent, to
present wi tnesses and engage in their exam nation and
cross-exam nation; and that wtnesses were sworn, and
that said hearing was conducted pursuant to Chapter
788, Stats.

8. That on or about Mar ch 18, 1988,

Arbitrator Chatman issued his Amard in which he held,
in pertinent part, as follows:

-5-
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"The Enployer has argued and presented
evi dence that the County Adm nistrator has
determined that the pay schedule of the
Deputy Register of Deeds was a matter of
negotiation within the |abor agreenent The
Enpl oyer presents evidence that t he;
Regi ster  of Deeds has recommended a
position schedule increase for the Deputy
Regi ster of Deeds for every budget and the
i ssue has been on t he tabl e for
negoti ati on nor e t han once (County

Exhibits 3, 4, 5). On all t hese
occasions, the Union has negotiated a
satisfactory | abor agr eenent wi t hout
i npasse, and w thout including the upgrade
of the Deputy Register of Deeds. The
Enpl oyer's argunent that the Union should
not prevail in an arbitration proceeding
to acquire benefits it chose not to pursue
in negotiation is given great nmerit. In

fact, this arbitrator would consider this
argument to be the determining factor of
this case if the Enployer had not
unilaterally intervened at an earlier
stage of the dispute.

The Labor Agreenment between the
parties ARTICLE | AGREEMENT MNMANAGEMVENT
Rl GHTS; Section 1.01:

t he managenent of Rock County
and the discretion of the
wor kf or ce is vest ed
exclusively in the Enployer to
be exer ci sed t hr ough t he
Depart ment Head.

The Register of Deeds is an official
departnent head and an agent of Rock
County. In this capacity, the Register of
Deeds duly heard Step 1 of the Gievance,
and agreed with the grievant (uni on
Exhibit 5). This Arbitrator's reading of
the |abor agreement does not show any
point where a departnent head's decision
on a grievance is subject to review by
ot her departnment heads, admi nistrators, or
| egi sl ators, particularly i f t he
departnent head agrees with the grievant.
Thus, the County's Personnel Director
reversed a departnent head's decision with
the consent of the County Adm nistrator.
This Arbitrator could find no Labor
Agr eement provi si on permtting this
action, nor was any evidence or testinony
presented that would denonstrate that the
Enpl oyer had this wunilateral right. The
grievance apparently was settled at Step
1.

The Enpl oyer raised one other issue before
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this pr oceedi ng. No Enpl oyer
representative (sic) was alleged to be
present at Steps 1, 2 or 3 of the
Gi evance. The Enpl oyer maintained that
the departnent heads at these stages were
acting in the capacity of hearing officers

without an enployer interest. Thi s
al l egation is unsupportable. The County
Personnel Manager, in direct testinony,

stated he reversed the Register of Deeds'
deci sion upon conference with the County
Admi ni strator, whereby they determ ned
that the position upgrade was a collective

bar gai ni ng matter. Thi s testi nony
i ndicates the Enployer had representation
prior to the arbitration hearing. The
gri evance of Beverly Thonpson is
sust ai ned. "
that as a renmedy, he ordered Thonpson's placenent "in

the Pay Range O assification 1 comrencing on the first
work day of the County's next annual budget period
after Septenmber 4, 1987"; that he also ordered that the
grievant "shall be placed on the al phabetical step in
which her vyears of service to the Enployer would
qualify her to nornally hold" and that she "receive all
the benefits of Pay Range O assification 1, upon her
continued satisfactory performance of present position
duties or until the Labor Agreenent between the parties
det erm nes sone ot her pay status".

POSI TI ONS OF THE PARTI ES:

The County:

The County initially argues that it is not obligated to inplenent the
Chatman Award because the Award did not find a violation of contract but
nonet hel ess increased the conpensation for a bargaining unit position. Whi | e
it concedes that wunder the parties' agreement a departnment head has the
authority to resolve a grievance, the County argues that such resolution can
only occur in the context of a finding that a specific portion of the agreenent
has been vi ol at ed. Here, the County contends that no contract violation was
found by the Department Head. Thus, the County argues that the Departnent Head
in question |acked authority to resolve the grievance in a manner which nerely
granted a wage increase to the unit enploye and that Chatman therefore |acked
authority to confirm the Departnent Head's action in his Award. The County
asserts that to allow a departnment head to unilaterally grant the wage increase
to an enploye would be inconsistent with collective bargaining under the
Muni ci pal Enpl oynent Rel ations Act and constitute a unilateral revision of the
conpensation levels arrived at pursuant to the collective bargai ning process.
The County urges the Commission to conclude that the Exam ner m sapplied
M | waukee County vs. M| waukee County District Council 48, AFSCME, AFL-CI O, 109
Ws.2d 14 (1980) when rejected these County argunents.

The County further asserts that Chatnan exceeded his authority because
his Award constitutes an amendment or nodification of the |abor agreenent,
contrary to Sec. 9.06 thereof, in that it reallocates a position into a
different pay range. The County contends that Chatman was only enpowered to
determ ne whether Secs. 14.04, 14.05 and 16.04 of the parties' agreenent had
been violated. As he found no violation of these Sections, the County argues
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that he lacked authority to issue an award upholding the Departnment Head's

deci si on. The County contends that the issue of the Departnment Head's
authority was not submtted to Chatman. Thus, the County argues his decision
is a perverse msconstruction of the contract and results in illegal action

whi ch violates public policy.

Lastly, the County asserts that the Chatman Award not only anends the
parties' contractual agreenent but allows the Union to secure a pay increase
which it had unsuccessfully sought at the bargaining table. The County also
notes that the Union's conduct herein is inconsistent with the Union's asserted
belief that the Departnent Head had settled the grievance. The County asserts
that had the Union reasonably held that belief, the Union would not have
proceeded to the arbitration stage of the parties' grievance/arbitration
procedure. G ven the foregoing, the County asks that the Comm ssion overturn
t he Exami ner's deci sion.

The Uni on:

The Union urges the Conmission to affirm the Exam ners conclusion that
the County's refusal to inplenent the Chatman Award is violative of
Sec. 111.70(3)(a)5, Stats. The union argues that the County is sinply trying
to obtain from the Conmission what it was unable to achieve via arbitration:
the reversal of a supervisor's resolution of a grievance. The Union asserts
that if the County is worried about the resolution of grievances by departnent
heads, the County can bargain to change the existing grievance procedure. The
Union notes that it raised the issue of the Departnent Head's action to
Arbitrator Chatman and that the County did not then make any waiver/estoppel
argunents before the Arbitrator based upon the Union's decision to proceed to
arbitration despite the Departnent Head's "settlenent". Contrary to the
County's argunents, the Union asserts that Chatnman did not decide that the
enpl oye deserved a pay increase but rather concluded that the County was bound
by the settlenent of a grievance reached with the Departnent Head. The Union
asserts that the Arbitrator did not exceed the scope of his contractual power
by maki ng such a determnination.

Gven the foregoing, the Union urges the Commission to affirm the
Exami ner .

DI SCUSSI ON:

As the Examiner correctly held, our role in this proceeding is limted to
a determnation of whether the disputed Chatnan Award conports wth Sec.
788.10, Stats. 3/ Here, the focus of the County's argunents centers upon
contentions that the Chatman Award runs afoul of Sec. 788.10(d), Stats.

Sec. 788.10, Stats., provides that an arbitration award is not enforceable:

(a) Where the award was procured by corruption, fraud or undue neans;
(b) Where there was evident partiality or corruption on the part of the arbitrators, or

ei ther of them

(c)Where the arbitrators were guilty of msconduct in refusing to postpone the hearing,

upon sufficient cause shown, or in refusing to hear evidence pertinent
and material to the controversy; or of any other m sbehavior by which
the rights of any party have been prejudiced;

(d)Were the arbitrators exceeded their powers, or so inperfectly executed themthat a

nmutual, final and definite award upon the subject nmatter submtted was
not mmade.

- 8- No. 25610-C



Because we concur with the Examner's conclusion that the Chatman Award dr aws
its essence fromthe contract, was not in excess of his authority and was not
in violation of the law, we have affirned the Exam ner's determ nation that the
County's refusal to inplenent the Chatnman Award violates Sec. 111.70(3)(a)5 and
1, Stats.

In the arbitration proceeding before Chatman, one of the argunents
advanced by the Union was that the Thonpson grievance should be sustained
because a contractually designated and enpowered agent of the County, the
Department Head, sustained the grievance. (See pages 3 and 4 of the Chatman
Award.) Chatrman found this Union argunent to be persuasive upon review of the
parties' contract. 4/ (See pages 9 and 10 of the Chatman Award.) In essence
Chat man concl uded that even though the Thonpson grievance was ot herw se | acking
in merit, the parties' grievance procedure had functioned in a manner which
produced a binding settlenent between the parties. (i.e., the granting of the
relief sought in the Thonpson grievance.) Section 9.06 of the parties
contract expressly authorizes the arbitrator to "interpret the provisions of
the Agreenent” and Chatman did just that when he concluded that the contract
should be interpreted as authorizing the Departnent Head to settle grievances
on behalf of the County. Cearly, his Award draws its essence from the
contract and was consistent with the authority granted to him by the parties
under Sec. 9.06.

The County argues that the Award is violative of |aw because the result
is inconsistent with the collective bargaining statutes and the County's
ability to delegate its authority. W disagree. Collective bargaining between
the parties produced the contract |anguage upon which Chatman based his Award.

Col I ective bargai ning under the Minicipal Enmploynent Relations Act allows the
County to reach agreements with |abor organizations which delegate to certain
individuals the GCounty's authority to settle grievances. Here, Chatnman
reviewed Articles | and 1V and concl uded: that the County had bargai ned an
agreenent which granted such settlenent authority to departnent heads; that the
Departrment Head in question had settled the grievance; 5/ and that the
settl enent was binding upon the County. Such an award is not violative of |aw,
and is consistent with the County's statutory and constitutional authority. 6/

Wil e the County argues that County Exhibit 6 denonstrates the Union knew a departnent head
could not act in a manner which bound the County as to the appropriate pay level to be received
by Thonpson, the Exhibit in question was not presented to Chatnan. As It is the record before
Chat man regardi ng department head authority which is relevant as to the validity of his Award,
the Exhibit in question does not warrant reversal of the Examiner. |Indeed, even if this

evi dence had been before Chatman, and even if he nonet hel ess had reached the same concl usi on as
he did herein, such a result would not be a basis for vacating his award or concl uding that the
County was not obligated to inplenent same. As properly noted by the Exanminer in Gty of
Oshkosh v. Oshkosh Public Library Cerical and Mintenance Enpl oys, Ws.2d 95 (1980), our
Supreme Court reaffirmed that nere errors in judgenent as to law or fact do not provide the
basis for interfering with an arbitration award.

To some extent, the County argues that a grievance can't be "settled" unless sone contractua
violation is acknow edged to exist. A review of the contract |anguage in question establishes
no precondition to settlements. Thus, even assuming, as the Union does not, that the Departnent
Head did not at least inplicitly find that one of the contractual provisions recited in the

gri evance was viol ated, the absence of any such finding in the Chatman Award cl early does not
provide a basis for overturning sane.

The County contends, in part, that the Chatman Award authorizes departnment heads to grant
uni |l ateral wage increases or presumably decreases in contravention of the parties' collective
bar gai ni ng obligations. However, as the Exanmi ner aptly noted:

Characterizing said award as requiring the inplenentation of "private wage
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G ven the foregoing, we have affirned the Exam ner.
Dated at Madi son, Wsconsin this 30th day of March, 1990.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Her man Tor osi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
WIilia Strycker, Comm ssioner

negoti ations", it argues that ordering enforcenent is forcing the County to
operate outside of the statutorily-nmandated bargai ning procedure. By
advanci ng said argument, the County m sunderstands the grievance process when
it assunes that the departnent head as a representative of the County would be
operating on a unilateral basis. Section 9.03 of the agreenent expressly

aut hori zes the departnent head to act on behalf of the County. Mreover, the
i ndi vi dual grievant was participating in the contractually-mandated grievance
process with the concurrence and support of the Union. Contrary to the
assertions of the County, neither the grievant nor the departnent head was
acting outside of the collective bargaining process but rather they were
operating within the framework established by the collective bargai ning
process, the grievance procedure. Were, as here, the Union has been a party
t hroughout the grievance procedure as well as the arbitration process and it
is the Union which seeks enforcenent of the award, the County cannot
successfully argue that acceptance of such an award under the circunstances
wWill result in a violation of Secs. 111.70(3)(a)2, 4 or 5; thus, the argunent
is rejected.
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7/

8/

9/

10/
11/

12/

Concurring opi ni on of Chairman Henpe

I concur in the result reached by the majority with the hope that we have
not transmuted the deference properly owed to an arbitration award into a
doctrine of absolute sanctity.

I concur notwi thstanding ny concern that an apparent fact ual
m sperception of the arbitrator may have significantly contributed to his

result 7/ -- a result neither 1|, nor, | gather, the majority would have
reached.

At worst, | regard the foci of this concern as errors of judgnent. @ ven
"(t)he strong policy favoring arbitration as a nmethod of settling disputes
under collective bargai ning agreements. . .", 8/ nere errors of judgnment as to

law or fact are an insufficient basis for supervisory interference with an
arbitrator's decision. 9/

The County argues that the arbitrator exceeded his authority.

I ndi sputably, another arbitrator denied two substantively identical grievances
in an earlier case. 10/ (For that matter, a third arbitrator denied another
substantively identical grievance in an award issued sone ten days prior to
that issued by Arbitrator Chatnman. 11/ Nornmlly, an arbitrator's award becones
a lawfully integrated, binding part of the labor contract. 12/ Thus, for an
arbitrator to ignore the precedential force of a prior award could be a basis
on which to conclude that the arbitrator exceeded his authority. In the
instant matter, however, the pivotal hinge on which swung the arbitrator's
result was his interpretation of a procedural point, not the substantive issue
raised by the grievance. It was the substantive issue for which there existed
past precedent, not the procedural one on which Chatman rul ed.

Following the relief granted by the departnent head to the grievant, the uni on appeal ed the
grievance to Step 3 where the County Personnel Director pronptly reversed the departnent head's
action. But the arbitrator was unable to see " .any point (in the | abor agreenent) where a
department head's decision on a grievance is subject to review by ot her departnment heads,

adm nistrators, or legislators, particularly if the departnment head agrees with the grievant."
Thus, the Step 3 reversal was viewed as unauthorized because the arbitrator " .could find no
Labor Agreenent provision pernitting this action, nor was any evi dence or testinony presented
that woul d denmonstrate that the Enployer had this unilateral right." This latter observation
strongly suggests the arbitrator's m staken notion that the enployer initiated the Step 3
review. That, of course, is incorrect.

M | waukee Professional Firefighters Local 215 v. M| waukee, 78 Ws.2d 1, 21, 253 N.W2d 481
(1976).

Jt. School District No. 10 v. Jefferson Ed. Assoc., 78 Ws.2d 94, 117, 253 N.W2d 536 (1977);
Scherrer Constr. Co. v. Burlington Menorial Hospital, 64 Ws.2d 720, 729, 221 N.W2d 855 (1974).

Rock County and Rock County Enpl oyees Local 2489, AFSCME, AFL-CIO (McG Iligan, 1982)

Rock County and Rock Country Enpl oyees Local 2489, AFSCVE, AFL-Cl O (Johnson, 1989)

El kouri, F. and El kouri, E. A (1952), How Arbitration Wrks, Washi ngton, BNA Books; 4th Ed.,
1985, p. 425. An exception to this rule, of course, is that a prior award of an arbitrator who
has exceeded his jurisdiction is deprived of what woul d ot herwi se be precedential force. WR
Gace & Co. v. Rubber Workers Local 759, 103 S.Ct. 2177, 113 LRRM 2641, 2644 (1983).
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The County additionally contends that the procedural issue which
ultimately emerged as determinative of the award was neither defined as an
i ssue of the case, nor argued to the arbitrator by either side. In effect, the
County conplains that it was blindsided by the arbitrator. VWhile the
arbitrator's opinion seeks to credit the Union with raising what turned out to
be the decisive issue, the County's attorney in this proceeding has filed an
affidavit to the contrary. 13/ This extraordinary action, coupled with the
obvious circunstantial fact that neither party defined any issue of the
grievance to include the question of whether the grievance had ended with the
departnent head's acqui escence to the grievant, are sone indication that there
may be an additional issue (not argued by the parties) arising under Sec.
788.11(1)(b), Stats., as to whether the arbitrator awarded a matter not
submtted to him Inasnmuch as this natter is not squarely before us, however
it should not, in fairness, be decided in this proceeding. Mreover, | am not
sure that we have adequate facts on this point for us to nmake an inforned
judgnment thereon. Although renmanding the matter back to the exam ner for the
taking of further evidence on the issue is an available option, given the
I engthy, tortured history of this case, it is not an inviting one.

Finally, the County argues that the arbitrator's award is contrary to the
public policy of this state in favor of collective bargaining.

Wiile it is clear that the arbitrator's interpretation nay have created a
m schi evous two-edged sword capable of inflicting danage to each side, 14/ on
balance | am not convinced that it wll be welded by either side in a
reckless, irresponsible or illegal fashion to the detriment of collective
bar gai ni ng. Should this prophecy prove to be inaccurate, appropriate relief
can then be fashioned, as necessary. |In the neantime, the parties are free --
i ndeed, may feel a nutual need -- to engage in collective bargaining for danage
control purposes.

Dat ed at Madi son, Wsconsin this 30th day of March, 1990.

By A. Henry Henpe /s/

13/ Paragraph 9 of affidavit sworn to and signed by Rock County Corporation Counsel Thomas A
Schroeder reads as follows: "To the best of my know edge and recollection, the fact that the
department head had granted the grievance at, Step 2 was nmentioned nerely as a historical fact
at the February 9, 1988 hearing and was never argued at that time as determ native of the
gri evance."

14/ E.g., the Rock County/Local 2489 Labor Agreenment contains a |lay-off provision which enables a
nore senior, qualified enploye to avoid lay-off by bunping a nore junior enploye in the same or
| ower pay range or classification. |If this were to occur -- and the nore junior enploye filed a
gri evance chall engi ng the bunp, under the Chatnman doctrine (now a binding part of the parties
agreenent) if the department head concurred with the rein-statement relief denanded by the nore
junior enploye, the matter would be ended as to the nore junior enploye, notw thstanding the
apparent adulteration of the principle of seniority.
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A. Henry Henpe, Chairman 15/

15/ Prior to any participation by nme in this case, the following letter was sent to each party, as
wel | as each party's respective | awers:

Re: Rock County
Case 235 No. 40824 WMP-2114

Gent | enen:

In accordance with the Code of Judicial Ethics Rule SCR 60.03 to which adherence by
adm ni strative agency deci si onnakers has been endorsed by the W sconsin
Suprene Court (Guthrie v. WERC, 111 Ws.2d 447, 457-8 (1983)), be advi sed of
the foll ow ng:

1. From July 1965 through May 1972, | was enployed by Rock County as
Assistant District Attorney (July 1965 February 1967), and County
Cor poration Counsel (February 1967 - My 1972).

2. Following entry into private practice of lawin 1972, | represented the
Associ ation of Mental Health Specialists in its collective
bar gai ni ng and contract adninistration relationships with Rock
County for several years.

Not wi t hst andi ng t he above, | believe | amfully capable of rendering an inpartial
derision as to the petition for review of Exam ner Schiavoni's decision.

This letter is for disclosure purposes only, and no statement by the parties in
response is required or sought. |Indeed, it is highly likely that this
information is already known to each of you in even greater detail than | have
set forth. However, in the event any party wi shes to state a position with
regard to the foregoing, | would appreciate the sane being submitted, in
witing, within ten days fromthe date of this letter

Yours faithfully,

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON
/sl
A. Henry Henpe

Chai r man

There was no response to this letter.
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